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＋ H E following Papers, as their Title ſors forth, are meant 
zo ſerve for an Introduction to the Study of the Civil 


Iow: ; or rather, to contain the Principles of Law in general. 
And though no Pains have been wanting on my part to render 
them in ſome meaſure fit for a Public View, yet am T ſenſible, 
that their principal Recommendation muſ} depend upon the 
Merit of the Private Service, for which they were originally 
intended, and of that Occaſion that firſt produced them. 
ben the Right Hon. the Earl GRANVILLE intruſted 
mne with the Care of his Grand- Sons, the Right Hon. the Lord 
Hiſcouut WEYMOUTH, and the Hon. Mr. HEN. FRED. 
THYNNE, He was pleaſed at the ſame time to lay the Plan, 

and ſuggeſt the Methods, of their Education. During his 

 Inſtrufions upon that Article, which I number among my 
many and great Obligations, it was impaſjible for Him 
zo forget the Saying of a very al ifinguiſhed Ancient, who 
being aſked what He had directed his Children to be bai, 
Tabr, ere, og a dvd eg yEvouever N ji. 
1t was recommended to me therefore, above all Things, to 
lay out the Rudiments of Civil Life, and of Social Duties; 
to enquire into the Foundations of Fuſlice and of Equity; and 
to examine the principal Obligations, which ariſe from thoſe 
ſeveral Connections, into which Providence has thought proper 
= is the Human Species, In which Contemplation I was 
not. only to conſider, how Nature herſelf firuck of the Dimen- 


Plutarch. Ai Lacon. | 
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frons, and fletched the Out-lines of Duty, but alſo to view the 


Shadings and the Colourings of Civil Eſtabliſhments, and of 
that & = BF in particular, that had the happieſt Manner of 


Finiſhing. 
In Conſequence of the/? EEO I drew together, with 


all the Accuracy that the Circumſtance of Time would admit, 
what Obſervations I could form, or had already gathered, 
upon this Subject; and out of the great Compaſs of Law ſe- 
lected ſuch Truths, as I apprehended would be of the moſt 
general Uſe and Satisfaftion. And having firſt laid the 
Foundation in the original Concluſions of Natural Law, The 
Conſent of Ages and of Mations, and the experienced Method 
of Education, directed me to the Syſtem of that People, who, 
without any invidious Compariſon (for I intend none) are 


_ allowed to have written the beſt Comment upon the great Volume 


of Mature. 


The Roman Law is very advantageouſly circumſlanced {at 
leaſt for ſuch Purpoſes as Theſe) above many other Diſpen/- 
ations of fuſtice. It was originally a Sytem ——and a good 
One; the Re/ult of long Attention and ſober Deliberation ; con- 


ducted by Lawgivers of great Temper and Philoſophy ; plan d 


upon the faireſt and moſt rational Principles of Humanity; 
ſhaped and moulded by comparative Schemes of Polity ; matured 
by long Experience; and laſtly (by a Revolution full of Equity 
as it was formed upon the beſt Models of Antiquity, ſo has it 


been honoured, illuſtrated, and copied by many States and Peo- 
ple that followed after. 


The Woble Lord therefore, upon a 5 ight of thoſe Me 
which I had drawn out for the Purpoſes above-mentioned, was 
pleaſed to think, that * the F e were ſomewhat ex- 

| tended, . 


TO THE READER. | 
tended, and the Lineaments a little enlarged, They might 
form no contemptible Syſtem for the Public. The World, ſuffi 
ciently acquainted with many inſtances of his Judgment, will 
Forgive this fingle one of his Partiality. In the ſame manner 
as he has been always conſidered the great Friend of Letters 
in general. though men of bis Fe avours have been extended 


20 liiè. 


His Commands were obeyed, whatever I was to ſacrifice : 

I could not diſpute jo little, where I owed ſo much. And thus is 
the Publick poſſeſſed of a Treatiſe, which indeed ] intended not for 
them, They have it, with all its Imper feftions, which ] fear are 
Many, and with all its Uſes, for it may have Some. It may 
have this at leaſt: Thoſe who come after me, both better pre- 
fared, and better qualified for a Work of this Mature, 
may be inclined by what they ſee here, to enrich their Syſtems 
of Roman Law, more than has hitherto been done, with the 
Manners, Rites and Cuſtoms of the Roman People : and con- 
 fequently may find ſome Merit in the Plan of theſe Papers, 


whatever be that of their Execution: 


T cannot let them go out of my H. and without doing * 
ice to thoſe tuo. Moble Perſonages, for whoſe Lſe they were 
i intended, and who are now about entering, with them, 
upon the publick Stage. Let me expreſs my private Acknow- 
ledgments for that Sweetneſs of Diſpoſition, which made my 
Adminiſtration ſo caſy. Let me add, for which ] have 
ſufficient Warrant, the Senſe of a whole Univerſity, who hold 
the Remembrance of them dear: the Remembrance, of being 
honoured with their Education, and benefited by their Ex- 
ample. And let me avail myſelf of this laſt Af of the 


Tutor”s Authority, by laying before them, how much the Public 
5 has 


TO THE READER. *' 
has a right to eupect from them hereafter, by the Aſſurances 


They have given already. The Promiſes, which attend the 


Spring of Life, are the Pledges of a future Condutt: and I 
write, not with Diſtruſt, but with a great Degree of Satis- 
ſaclion, when I remind them of the Harveſt. 

God bleſs them May their Country be long happy 1 in their 


Chara@er, and longer in the Influence of it | May the honoured 
Lord, who ſhewed "dons the Way to Greatneſs, live to ſee the 


Image of his public and his private Virtues reflected ſtrongly in 


the Honowrs and Perfeftions of theſe his illuſtrious Deſcendants | 
And, if I may be allowed to inter poſe my little Intereſts, may 
it be the Reward of a Life: ſpent in Letters, to have it re- 
member'd, that thoſe Letters contributed in any degree towards: 
forming the Character of Lord WEYMOUTH I 


Nhat my Reader is to expect in general from the following 
Treatiſe, has in ſome meaſure been open'd above. I am now - 
to obſerve, as to the manner of the Execution, that in a Work 
of this Mature He is to look for neither Elegance nor Amuſe- 
ment.. The Graces of Compoſition were neither attempted. by the 
Writer, nor did. they perhaps fall within his Powers, but cer- 
zainly not within- his- Subjef?. It is flill but a Lecture 
contenta docere. And though I have not been wanting in re- 
lieving my Reader with ſome Digreſſions of Curiofety (many of 
which, I am, ſatisfied, are nzw, and ſome poſſibly may not be 
unacceptable) yet will He be confiderably diſappointed, if He 
looks for Entertainment without the Expence of Attention. 
Such Readers have that abundantly made up to them in many 
a Volume, which the Liberality of this Age has kindly provided: 


ma large Profufion of Novels, Liyes and Adventures: a Pro- 
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Aden, that all Antiquity taken together was poſſibl 7% uns 
acquainted with the like ; and ſuch a one, as Poſterity will nei- 
ther eafily apprehend, or readily believe. And harmleſs as ſuch 
Treatiſes may be in the Hands of the Prentice behind the 

Counter, yet I cannot but expreſs my Fears and my Appre- 
henſions for the Cauſe of Learning, when I 22 them attend 
the Scholar into his Cloſet. 


2 As the Defion of this 72 ork was not only to ſtrike out 4 | 
competent Syſtem of Roman Law; but by the help of that alſo, 
to explain ſome particular Paſſages of the Roman Writers, 
indeed to illuſtrate throughout the One by the Other : my 
Reader will find himſelf frequently interrupted, with many 
and very large Quotations from the Greek and Latin Au- 
thors. For theſe ſeemed, upon the Scheme T jet off with, to 
claim a Right of being heard, and to be treated as Principals : 
not to take the ſecond place, or lie neglected in the Margin. 
He will frequently meet with what I here acquaint him with 
before-hand: And He will perhaps, under theſe Inſtru- 
&ions, ſee ſome reaſon, why it could not well be otherwiſe, I 
ſhould be ſorry to find an Objeftion lie againſt what I ap- 
| prehbend to be the principal, perhaps I ſhould rather ſa . 2% be 

only, L alue of the Per formance. 


The mutual Dependance of theſe two Kinds of 8 "4 
7s /o very obvious, that it wants not to be mentioned. Multis 
auctor fui, /ays the incomparable cRatvivs, ut antequam 
Elementa hujus ſcientiae delibent ex Juſtiniani Imp. In- 

ſtitutionibus, s1G0N11 libros de antiquo Jure Civium Ro- 
manorum pervolvant. Nulli non, qui meae paruerant aucto- 


ritati, operae precium ſe tuliſſe ſunt teſtati, mihique gratias 
egerunt. 
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TO THE READER. 
egerunt. Which Paſſage ¶ produce, not to borrow the Au- 


 thority of the Writer, but to revive, if poſſible, the Inſtru- 


ion. Every one is ſenſible, how much the Study of the Civil 
Law has been advanced by the Aid of Claſſical Learning, 
fince the Time of Alciat, when be fled from before the Face 
of his Brother-Lawyers, wha were of Opinion that they could 
do very well without it, and made his Life nee for the 


§ hare He Bad 1 in introducing it. 


Alt une of the firſt Flight of Scholars that 1 in 
this Light upon the Study of the Law. And though his 
Abilities were great, and his Services conſiderable, yet, as 
Learning is generally circumſtanced, our Obligations roſe 
bigher of courſe to the Civilians of the next Age, viz. to Hoto- 
mannus, Briſſonius, etc. and above all, to Cujacius; Mone of 
whom perhaps had leſs Abilities than Alciat, and All of them 


many happier Opportunities of Improvement. I am not going 


zo flatter the preſent Set of Writers, when I ſuggeſt to them, 
that they are happily circumſtanced to make the Third Period, 


The many great Diſcoveries in Antiquity, the Uje of ſeveral 


curious Monuments, which were denied to former Ages, have _ 
given them, in that reſbect, an Advantage of Situation, above | 
as great Race of Men, that went before them. 


Mot but ſome very excellent Ci vilians among the moderns,, 


fuch as Noodt, Bynkerſhock, D*Arnaud, Heineccius, Idſinga, 


Wieling, etc. have great perſonal Merit of their own. I take 
this Occaſion moreover to mention theſe Writers, that I might- 


at the fame time expreſs my Obligations to them, for the 


Service which They in particular ba ve he me, in the 


Proſecution of this Work. 


Au 
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A upon the Score of OBlis ovation, I muff not be unmindſul | 


of that moſi admirable PEW, uſeful Writer, Joach. Hoppius, 


who has deſerved ſo well of the Civil Law, in his Suceincta 


Commentatio ad Inſtitutiones Juſtinianeas. I was qua- 
lifyed to recommend, the Turn and Manner of his Gomments 
is ſuch, that I think they might very ſucceſsfully ferve for an 
Introduction to the mare diffuſrove and comprehenſive Work 
of Vinnius, where We commonly ſet out. Above all, the Lem- 
mata or Axioms, which He is conſtantly gathering up, in the 
Courſe of his Notes, are the happieſt, the cleareſt, and the moſt 
faithful Compendium of Law, that I ever met with; and 
with the belp of a ſmall Comment, would make a . 
Syſtem by themſelves. 

To theſe, and many other valuable Writers, I profe 5 my 
Aehnowledaments for the Light they have ſometimes afforded 
me: and hope to be excuſed the Liberty I have ſometimes alſo 
taken of differing from them in Fudgment. Of my Reader 
F muſt aſk pardon for ſome Errors of the Preſs, which yet 
IJ believe are neither capital, nor numerous: And laſtly, let 
me acquaint the Subſcribers to my Edition of Demoſthenes, 
that after this long Treſpaſs upon their Patience, (for which 
however the Occaſion of the following Work will plead ſome- 
thing in Abatement) T engage faithfully for the Publication 
of the Second Volume very early in the Winter ; and in the 
mean time Juggeſ} to them that they will ſee many Tokens of 
its Forwaraneſs, in ſeveral Quotations from it, if any thing 
ſhall encourage them zo read over the fn Treatiſe. 


CAMBRIDGE, 
May 24, 1755. 8 
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CONTAINING 


A fuccin& Hiftory of the ROMAN LAW. 


g HE Hiſtory of the Roman or Civil Law has been attempted by 
9 ſeveral, and by ſome well executed. | 
X _  OftheſeWriters I can imagine ſeveral diſtin Claſſes or Species: 
Namely, Firſt, ſuch as write profeſſedly upon this Subject, as Val. 
Horſterus, who was one of the firſt, P. Taiſand, and Claude-Fofeph de 
Ferriere, two French Authors, S. van Leeuwen, Strykius in his Praecog- 
nita Furis, and many others; but more particularly, becauſe more ſuc- 
ceſsfully, Janus Vincent Gravina, in his Origines Juris Civilis, and 7. 
Gottl, Heineccius, in his Hiſtoria N Civilis Romani. | 8 
Secondly, this Hiſtory may be found in many Prefaces to the Inſtitutes, 
the Pande#, and the Corpus Faris Civilis. . 
And /a/tly,-in-ſeveral Comments upon that famous Fragment, the 
Enchiridion of Pomponius, a Roman Lawyer, which is preſerved in the 
firſt book of the Pandect, ſecond title, viz. De Origine Turis, The Writers 
upon this have been many. The moſt exact and critical is Corn. vun 
Bynkerſbocꝶ, the moſt hiſtorical and 1 75 uſive, Mil. vander Muelen. 1 


HISTORY oF 


Thee th Here ro ver 
aq: 7 ere” 


„Te Ane ind Cuſtoms of the firſt Tobabitants, or ros thoſe. ates 
© which they left, when They were firſt: incorporated i into Ar 1 
tlement. Bs 
For k is naturdl.to ſuppoſe, that the Colonys of old retained Ache Vim 
city: Theſe are hy y Diony/. H, Halic.*-ſaic 
to be pPNTEOTOAEWS punroual, Indications of. their * Orignah, St Fabo * Tg 5 
ſays, that Rome and Alba had in common Te is, aaa Neale ES: . 
And when the colony of Arcadians arrived in italy under the A 
Evander, they are {aid to have : brought their on count W 1 | 
4 Dionyſ. with them: olg oixobev vopeipeorg Nee. "> l : 26 1 On | 


MT Romulus, Numa, and 7. arquin, the Elder, being of t Nee ſting races 
or people, introduced ſo many diftin& modes of Religion and Polities. 
Horum unuſquiſque ad ſuam patriam reſpexerit, et dd huae in lis 
populis probabiliora videbantur e elegerit, Py legibus 
5 P. Manut. | fanxerit 5, | 
dell.  ROMVLYVS was originally of Alks, and by that means was poſſeſſed 
8 1. Nock. of the Jus Faunorum at que Aboriginum, mentioned by A. Gellins' us*, if he 
de. be in earneſt, For I take him in the ſame light, as I do Ammianus 
? XXX. 44 Marcellinus '. 
Trebatium loquuntur, et Caſceliun, et Alfenum, et er Si- 
5 canorumque jam diu leges notas, cum Evandri matre, e 
0 feculis obrutas multis. 


However it is not to be ſuppoſed, that the — lived without hae 
diſcipline ; ſince i it is expreſsly laid of Saturn, who had ſome concern with 


them, 
Ts genus indacite, ac di) hum montibus altis 
» Virg, VIII. Compoſuit, legeſque dedit *. 
Aen. 321. Italus, who was very early, and gave his name to this country, did 
the ſame: 


5 Ariſtot. VII. Terov Jn Abyuos: To Iran, — TE; Oivergo; 2 wong Nerd, 
Polit. 10. E Pops . T's euro; de „e ra cu αννον xaſus xo a. n 


Dion. Halic, Jo 8 
El +. giadhen. 10 5 % E714 Th am ext iyu my XS H roi TUETT OG, E ro peer 
Vid. & 60. 5 Ei 2 = 

ſtem Ut n. Moreover, as Evander had ſettled in that part of Italy from Arcadia, and 


lib. 2. init. 


Pauſan. Ar- before him the Gs and ee ſtill dhe 0 QOenotri ', both a n 


cad. c. 3. Fe >: — CE A EEO TNES 
Juftfnian. No- , : | Og 
yell, 25. Pr. * Sacra et alia jura civilia. 

+ Hunc atem Italum tradunt, cum J orent, ae — iſe ies et leges 
alias ipfis tuliſſe, et Syſſitia [concoegariones] primum infittuiſſe. T_T et 9 etiam 
nonnulli, qui ab eo or tum dugunt, utuntur Syſſitiis, et legibus nonnullis. 


| no the 


- 
" 
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the — lf, Rome (as we have in ſome meaſure ben * Dio Hale 


e. availed itſelf of the manners and cuſtoms of the Arcadians. And = TH 
that the Lupercalia, among other Antiquities, ſhew , prong 


1 cannot” but add the diſtinguiſhing mark of the Senators, (or, according P: 13. Edit. 
nm others, the Patricians) the Calcei Lunati, the ageaocrÞ. ide, as they Bea 
are called in the Inſcription 2 Regilla, the wife ag, Herodes. This with Plutarch. 


mark is ſtill extant in _ Ol f their wanna, and is thus ee by Ton V. Bale 


. Poets | | Bryan. p. 77. 
Felix et Supient, et Nobilis et Generoſus | 575 Ron, Uh 

5 Abele ire, Lunam ſubterit Alutas. | 1 3 

Sic te, clare Puer, genitum ſibi Curia Jenfit, 3 55 Peer 
Primague Patricia claufit veſtigia Luna FEES + Stat. 5. 

_ Lunata een, Mr, er nuſquam tag. e 
Onddac ve velles muricte. | id. L 
Nen extrema ſedet Lunata lingula plants, | . 1 

Coccina non lagſum cingit aluta pedem * Id. II. 29-7. 
And Weare aſſured that it is copied from the manners of the Arendians 7, — | 
: | uz 
NVNMA was a Sa ine, and the Sabines were the Scholars of the Lace 75. - 
dacmonians *, _ | — 2 vs 

Sabini a Lacedaemoniis- originem Shine; ut Hyginus ait. de Origin Ed. Lugd. 

Vrbium Italicarum—Cato et Gellius a Sabo Lacedaemonis trabere 1 3 0 | 
eos originem men, mores P. R. ſecutum idem Epiphyll. Iv. 
Cato dicit ?. 25. 


Majoret noſtri ſedentes e auens morem We a Laco- —— nog 


nibus et Cretenfibus, ut Varro dbcet in libris de gente P. R. in » Sev a 


Virg. VI 
quibus dicit quid a quaque traxerint gente per imitationem. 1 _ 
 Mypeyoapuevos xa]a wil rw AaxeIuporiay WoATelew ore br 2 ad VII. 
[2 . * 17 i | 
dh ” £x85v01 © | Alben. Ib 6 
And yet it is faid of the Lacedaemonians : : | Jjuxta fin. 


|  Aanedauporicr f ruby U Ah Ado xtc Ta dp NID Tu F * 3 Id. Athen. 


It was the opinion of ſome, according to Plutarch in the place lately * 
cited, that Numa was taught his laws and his Politics by one Pytha- 


Zoras a Spartan, 


Tubayoggy ds Toy Emagridrly, Opt verarnxo ra adio em Thc ira 
een hs mom 78 i weir Napa eig 1 Gage vrt, 


* 


3 : . [Romani] cum Lacedarmoniorum diſciplinam fai game 25 —_— con- 
A in ea vel igſis [I Aacedaemoniis] permanſere. 
TOY prae ceteris Doreifibus patrias conſuetudines rigide tuentur. 
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wievrbira weg rl ITa\inv, ovſyeicy To Nun, E curdααεονονπꝰ] 


Thy Pacineiar* dhe vx oAiyn Tor Puppctixorg H ν,νν˖,˖ . Twy Au 

HEN Tvbeyops d. C/ .. | | 45 
And this Tradition perhaps might give occaſion to the prevailing notion 
of an intercourſe ſubſiſting between Numa, and the more celebrated 


 Pythagoras the Samian. A ſuſpicion which is in ſome meaſure given into 


N. 59 by Dionyſ. Halic.* who ſays, it is poſſible, another of the name of Py- 


thagoras, who preceeded the Philoſopher, might occaſion the miſtake ; 


though he never met with the account of any {ſuch perſon. This Notion 
was {till ſupported by the turn which we ſee in what is left us of Numa's 
Laws, agreeable to the ſymbolic or allegorical colouring of that Maſter : 


| which was taught by many ſchools of Philoſophy, and is ſtill diſcernible 


in ſeveral Laws of Solon. But notwithſtanding ſome flattering fimilitude 

| between what the One taught, and the Other inſtituted, nothing can bring 
Dion. Halic. theſe two acquainted, as the preſent ſyſtem of Roman Hiſtory * ſtands. 
—_ Liv. 1- Indeed according to Sir 1/aac Newton ©, who brings down the Aera 
loc. of the City to the 38th Olympiad, there is nothing inconſiſtent in the 
Bentley's Diſ- tradition. But all the early (or fabulous) part of the Roman Hiſtory 
Pele is but little to be truſted to: Something has been ſaid upon that queſtion 
by Chrift. Auguſt. Heumannus in his Theſes Scepticae ex Hiſtoria Romana: 


® Chronol. 


p. 128. more by M. de Pouilly and M. I' Abbe Sallier Tom. VI. de I Acad. 
Royale des Inſcriptions, and laſt of all by L. D. B. a French Writer 1738. 


- 


upon this very ſubject. 


It was not peculiar to this People to have the dawn of their Hiſtory 


wrapt up in Fable and Mythology, or ſet in with ſomething that looked 
like Marvellous and Praeternatural. There is ſcarce a Nation, that we 
are acquainted with, but has this foible in a greater or leſſer degree, and 
almoſt pleads a right to be indulged in it. 
Datur haec venia Antiquitati, ut miſcendo humana divinis primordia 
Liv. I. Praef. urbium auguſtiora faciat. | 85 


Indeed the Romans themſelves had ſome ſuſpicion of their own Hiſtory 


They generally dated their Periods not 46 V. C. but began their Aera from 
* Boxhorn. their Conſuls, by whom they always reckoned *, The Records of Rome 
Queſt. Rom. were burnt at the irruption of the Gauls: they had nothing for it but 
Tradition before that Periodꝰ. Nor was there an Author extant of thatA ge, 


9 Plutarch, 
Num. init. or near it, at the time that L:vy compiled his Hiſtory '. Diocles Peparethius 


Liv. Vll 1. (the Father of Roman Hiſtory, ſince Fabius Pictor the firſt Hiſtorian 


. that Rome produced, and all his followers, copied him implicitly) was a 


Writer ofno very great credit. 'The birth and education of Romulus is the 
exact counterpart of that of another Founder of a great Empire. Ang 


* Pythagoram Spartanum, qui Olympia Hadio vicit Olympiade 16'*, cujus anno tertio Numa 
regnum adeptus eft, errabundum per Ttaliam, Numae in confortium veniſſe, et imperii formam 
una adornaſſe. Nude non pauca Lacedaemeniornm inſtituta Remanis admiſceri. 


4 Romulus, 
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0 THE ROMAN LAW. 
Romulus, I am ſatisfied, could not reſemble more his brother Remus, than 


his brother Cyrus. The Expedient of Tarquin's conveying advice to his 
fon by ſtriking off the heads of flowers*, is given, with the minuteſt differ- t iv. I. 54. 
ence, by Arifotl:*, to Periander of Corinth, and, by Herodotys*, to Thra- III. Polit. 13. 
ſybulus. Which Similarity is very ill accounted for by Camerarius5. This; N. de. 
was one of thoſe ambulatory ſtories { Plutarch in his Greek and Roman . 55: 
Parallels will furniſh us with many.ſuch) that ſeem confined to no one 


age, race, or country, but have been adopted in their turn, at ſeveral 

riods of time, and by ſeveral very different people, and are perhaps, at 
leaſt ſome of them, true of none. And laſtly, one would really imagine, 
that the Hiſtory of the ſeven kings, which has ſuch an air of Romance 
in it, was made on purpoſe for Florus to be ingenious upon in his Reca- 
pitulation of the Regal State of Rome", 8 * 

This is what may be ſuggeſted upon this ſubje& ; but we muſt make 
uſe of the lights that are left us, and under this fort of Proteſtation I 


return to my Hiſtory. 


TAROVIN the Elder came from Eiruria, now Tuſcany. And what 
a great ſhare Etruria had in the religion and diſcipline of the Romans, 
in their manners and ceremonies, both as to name and thing, every one 


is very well ſatisfied, | 
Tantum autem ſtudium antiguis non ſolum obſervandae, ſed etiam am- 
phificandae, Religionis fuit, ut e florentiſſima tum et opulentiſima 
civitate decem principum filii SCto fingults Etruriae populus perci- 


piendae ſacrorum diſciplinae gratia zraderentur ”. | _ 7 Valer. Max. 


It is not to be doubted, but that they were very attentive moreover to : 
the beſt diſciplined Conftitutions of which they could get any intelligence. 
The diviſion into Patricians and Plebeians was evidently from the Athe- 


nians, according to Diony/. Halic. who alſo writes thus in another place?; « jr, g, 
19 III. Its 


Oux aurol Ts A rde CEravTts, Dog 08 rig Abyveity Wonews T6 
| D aaCovrec, Ic aut ig xe. kv EXAnTv ECW. » 
And let me add Athenaecus, Re | | 
Aætdvoieg er. Xpioipev % x uTIpXe Wap Exeivoig big Kino, oTep 
& Tos C pe, emroiuy of PH.. 

| | 1 | 
Thus much for their Cuſtoms, or Mores patrii- Another ſource of 
their Laws was the arbitrary Edicts or Decrees of their Sovereign in 

ſuch Emergencies where their Cuſtoms failed them. - 


— _ _ _ 


—— 


NMNoes tamen hij us praeclari facinoris non ſumus audtores, fed imitati ſumus exemplum 
Athenienſis Reip. cujus maxima eſt gloria inter Graecos. 
. + Et ſiguid apud illos hongſtum ac pulchrum fuit, imitatiane dignum, ut friſcis temporibus 
Romani facere conſueverunt, ad ſuos detulere. | E. 
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6 ETSTORY: OF: 
E- quidem initro Civitatis noftrae, Populus. fine Lege certa Ane ure certo 
Dig. Lib. 1. primum agere inſtituit, omnniagque manu 4 Regibus gubernabantur ?. 


Fun -Lex-2: Where Lex certa and Jus certum is to be underſtood of a regular ſyſtem 

pl poſitive laws, drawn up by a proper authority, upon ſtated rules and 

* Ibid. $3. , fundamental maxims. So, incerto nagis jure ef confuct udine ali, quam 
per latam legem. 

It remains to enquire what is meant by Manus. 

Manus is generally taken for power or authority, for an abſolute, de- 
cke and unlimited controul. Thus Manu, or, e Manu mittere, is to 
confer liberty. Nam quamdiu quis in ſervitute et, manui et poteſtati ſuppo- 

„P. 1.1. 4. fitus gt. Where ef is not accumulative, but declaratory or expoſitive. 
J. 1-5 Manu, id eft, Potęſtati, So Cicero“, Omnes quorum in alterius manu vita 
3 * poſita eſt, ſuepius illud cogitant, quid polit. f rs, cujus in ditione et poteſtate 
7 ILL. Controv- ſtunt, quam guid debeat, facere. And Seneca“, Nemo poteſt alium in fua manu 
* XXXIX.18. habere, gui ipſe in aliena eſt. Thus Livy 3, Mulieres damnatas cognatts, aut 
Ad. XX1 : + in quorum manu eſſent, *radebant, ut ipſi in privato antmadverterent in eos. 
gurth. $14 To bring home the word therefore, and to our purpoſe, Manus, when 
Not. applied to Government, is that arbitrary kind of Adminiſtration, which 
depends rather upon the will of One, than the conſent of Many. 


Hinc eft quod Legum reperta eff Sacra reverentia, ut nibil Manu, 

9 Caſſiodor. Mibil proprio ageretur mmpulſu* 3 
IV. Var. io. Credunt plerigue militaribus ingeniis ſubtilitatem deęſſe, quia caſtrenſis 
furiſdiftio fecura et obtuſior, ac plura Manu 2 ealiditaten fort 
„ Tacit. in non exerceat '. 


Agric. $9- 80 Plutarch concerning the DiRatorſhip *: 
Add. Bynker- 


ſhoek Lil. Oo. Avvreubuvey agxlw, EN XEPEI Tu dixlw & Auras. 15 
ſerv. 14. et I. | 
Praetermiſſ. ad 


1.2.6. D. de They were ſuch Laws, as were enacted by general Conſent, and the 
Orig. Juris. public Authority of the State or People collectively. 


Muelen. Exer- 


. Pojtea aucta ad aliguem modum civitate, ipſum Romulum e 

Dig. de Juſt. Populum in xxx partes diviſſſſe, quas partes Curias appellavit.— 

rag. 1885 Et ita Leges quaſdan et ipſẽ Curiatas ad populum tulit. T. ulerunt 
* in Vit. Ca- et ſequentes Reges *, 


5% P: 304: The Leges Regiae were enacted chiefly, as far as the primaeval Hiſtory 
7 8 N e of 38 can be depended upon, under the Adminiſtration of 


+ Of which ge "4 ROMVLYS, 
4 7795 p D. ; | NVM A, and = : 
Gothofred. "SERVIEIYS TYELEYVS. 


EOS = 3 —— non ROMVLVS. ES | 
85 7 ocata ad concilium multitudine, quae coaleſcere in populi unius corpus, 
4 Lie. 1.8; nulla re, Praeterquam legibus, ene, Jura dedit *. : 


2 
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Aſpera 
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55 Imperi ium fi ne P in Manu ; Jus habens. 
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THE ROMAN LAW. 7 
Aſpera cum poſitis miteſcent ſaecula bellis : 
Cana Fides et Veſta, Remo cum fratre Quirinus, 
Jura dabunt *. 1 | SVirg. I. Aen. 
And Dionyſius Halic. does not ſeruple to prefer him to the moſt cele- 295. 
brated Legiſlators &. | 15 | 65 IT. Antiqq. 
7 NVMA. = 7. 24+ 
Conſultiſimus Vir, ut in illa quiſquam aetate eſſe poterat, omnis divini © © 
atque humani juris. N 
„„ e SRYVEVS . | 
No 89 ous ev ex D & xi N p ER eyto / OY VE gv, Bc Pau- Dion. Halic. 
Th TE 2 8 Nene n Bc N ares xebigau 8. * = 10. Add. 
. —_ . . Faq ; | „ Suk, 
Nebis Romulus, ut libitum, imperitaverit : dein Numa religionibus et cogn. juris 
di vino jure populum devinxit: repertaque quaedam a Tullo et Anco, C. 1 58. 


7 Liv. I. 18. 


0 . 1 " PS. Heinecc. ad 
fed praecipuus Servius Tullius ſanctor Legum fuit, quis etiam Reges padeg Ard 
obt emperarent T, | Gravin. O- 

rigg. Jur. Civ. 


There was a copy of ſome Laws (for ſo Diony/. Halic. calls them) of Lt. Nos 
Servius, which ſurvived the Republic: but they were rather the articles » Tacit. 111. 
of Convention between the People of the Latin Name, which Servius Annal. 26. 

drew up for their common obſervation, when He formed that great al- 
liance. They were engraven in Greek Characters (poſſibly that being a 

. common to all the Parties concerned) upon a Column of 
Braſs, which was preſerved in the Temple of Diana upon Mount Aven- 
tine, a Temple founded upon this occaſion, and by this contribution, 
upon the Model of the Temple of the ſame Goddeſs at Epheſus upon a 
ſimilar occaſion ' _ | . Dion. Halic, 

The Conceit, that Romalus in his Legiſlation particularly attended to N 
the Jus Naturae, Numa to the Jus Gentium, and Servius Tullius to the 8 
Jus Civile, has been ſufficiently exploded by ſome late Civilians. Z 
Much may be gathered concerning theſe Laws from Plutarch and Marlian, 
Dionyſius Halicarnafſenſis, Collections of them have been made with 9 
good Sueceſs, by ſome Moderns, viz. P. Manutius, A. Augustinus, Mo- ,, Madricii 
 dius, Viinus, Lipſius, Refenus, Forſterus, And. Cirino, and P. Merula. Niflertat. de 
The laws of Romulus, to the amount of Eighteen, were publiſhed lib Jur. p. 9s. 
with a Comment by Franc. Balduin, an eminent Lawyer of the 16th 7 Feu, Jar 
Century, from a Monument in the Capitol, the Authenticity of which prud. Rom. I. 


was aſſured to him by J. Barth. Marlian. But either Balduin or Mar- 3 


lian was impoſed upon | Thomaſius 
Theſe Leges Regiæ were antiently collected into a Body by Papirius, de — 


a Roman Lawyer, who lived in that Age, and called from him Jus "a Lon: 8 
civile Papirianum: non quia Papirius de ſus quicquam ibi adjecit, ſed 1680 9. 


guod leges fine ordine latas in unum compeſiut *. G D'Arnau- 
1 5 . . b LESS BE * — , du I. Var. 
Conject. 3. 


Iges, quarum Romulus et Numa Pompilius auctores fuerant, vrtuſlate jam neglectas Te 
iterum conſcripſit, et a1 uſum revoraue, ahaſgue vos iþſe tul;t. 1 3 | 


III. Satur - 


I. Emend. 4. 
Duker. de 


Liv. 


XXIV. 6. For to compoſe the differences, I mentioned, it was agreed about the 


8 HISTORY OF 1 
The Jus Papirianum was extant ſome time. It was commented upon 
«D co. 16. by Granius Flaccus, as you find it quoted by Paulus. A large Fragment 
444. is preſerved of it in Macrobius 5. Flaccus lived about the age of Julius 
Caeſar *, 


After the Expulſion of their Kings A. V. C. 244. the City was governed 


nal. 11. 
6s Cenforin. 


de die natali. for about the ſpace of 60 Years, as formerly, incerto magis jure quam per 


. latam legem'. The Leges Regiae loſt their Authority, but the beſt and 


Ludov. Cartio moſt rational of them were obſerved as Mares Patrii, PrNaubewrus 2 
Onporins ci lonura;—evewoeorre ® i. e. Conſi les. And where they did 
Lativit. Vett. not reach, the Conſuls, who were Kings in all but name and duration *, 


Iccorum pag. ſupplied the Defect, like Romulus, with their own Edits and Deciſions. 
This Period of the Roman Hiſtory was a continual Struggle for Power 


136. 
P. Weſſeling. 8 ; : : 
1. Obſerv. 4. between the Patricians and Plebeians: as indeed much of the early Hiſtory 


P. 1. 2. a. 3. of Rome is taken up with diſputes of that nature. Though the Queſtion 
Dion. Halic: here principally lay, Whether the State was to be governed by.a preciſe 


V. 2. | ; 0 . . 
„ Liv. II. 1. and determinate Syſtem of written, Law, or by the Fus incertum, in other 


W. 2. words, the arbitrary Deciſions of the Patricians ? 


Another great Source therefore of the Juriſprudentia Romana, or Roman 
Law, was the Law of the XII. Tables. 5 


An Vetus Regia Lex, fimul cum ipſa Vrbe nata? An, quod ſecundum 
eſt, ab X. viris ad condenda Furaà creatis, in XII. Tabulis ſcripta? 


Vear CCC. to ſend a Deputation into Greece, to inſpect the Laws and 
Diſcipline of thoſe States, and to get the beſt Information they could, 


towards compiling a Syſtem for the uſe of Rome. This Search directed 


them particularly to Athens. I dare not ſay, that Pericles in his Funeral 
Oration, and {/ocrates in his Panegyric, had this Event in their Eye, 
when they recommend their own Country, as a School and Model to 
other State. - 
I ſhall content myſelf with the Teſtimony of Cicero. Adſunt Atbe- 
nienſes, unde Humanitas, Doctrina, Religio, Fruges, Jura, Leges ortae, atgue 


pro Flacco. in omnes Terras diſtributae putantur *, And that of Pliny : Terra, quae 


a reid. Leges non victa acceperit, ſed petentibus dederit. 
.lt was with good reaſon that the Embaſſy was directed hither. A 
Writer of this Country, though a Panegyrical one, however a good 


Judge in the matter, has thus deſcribed the Laws of Athens, in a Paſ- 
ſage which I am perſuaded would ſerve for a good Model to any State, 
that was either concerned in drawing up a ſyſtem of new Laws, or had 

_ occaſion to correct their old ones. 28 | 
OAtyes pv, Kees & Toig xn pEAAET Ty E pgdig Tuviday, e reſſæ 
Oats % TupPepoi]ac, 2 c abr epcoNoſuperss, C {eaxAov 
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*Leges, quae humanae et populares videbantur, revecarunt. 


THE ROMAN LAW. 9 
tame NN 189 ra weg! 1 ao emirnduus ren, 77 TE; Tres 70 bps 
cofabch lib, oi α e e X π “ H¹ι ανννjð TATEpevors '. * deere as 
nathen P- 185. 
Aud y et after theſe Authorities (and many more might be produced) Edit. Wolf. 
this Deputation to the States of Greece has been treated as chimerical by 


a French W. iter in three entire Diſſe rtations *. : Tom, Il. 
1 7 cad. des 
The Delegates returned at the expiration of three years, and after a — 


good deal of Contention, it was determined to diſſolve the preſent ſyſtem p. 2799. 

of Government by Conſuls, and to create an Office of Ten Men Conſulart 

piteſtate, ſine provocatione. Theſe were to draw up a ſyſtem of Laws 

from the report of the Commiſſioners ;; which body of Laws was there- | 

fore ſometimes called Leges Decemwvirales ”, : Dion. Halie. 
It is not to be unde as if the whole ſyſtem or complexion of 3 Liv. III. 

theſe Laws was Greek Law. This new conſtitution was made up alſo aer. III. 

of their old Laws, their Leges Regiae, &c. which now were LNCOTPOr ated Annal. 27, 

here, under the notion of Mores Patrii, or approved Cuſtoms 3 Eutrop. I. 17. 
Theſe Laws were divided into ten Heads, Titles or Tables, ul propoſed 8 EY by p + 


to the People * for their approbation, in theſe words recorded by Livy '. toc. 


. Rod Bonum, Fauſtum Felixque Reip. ipſis, liberiſque eorum efſet, ire, ag: - alic. 
N legere Leges propgſitas juſſere. Se, quantum X. Hominum ingeniis C, BE ti”. 
provideri potuerit, omnibus ſummits mfimiſque qura aequaſſe—Eas Oblers; 40. 
Leges habiturum P. N. quas Conſenſus omniuu non juttille latas _ Maranus 


magis, quam tuliſſe videri poſſe t. — _ 6. mg 


Which words muſt mean, that theſe Laws were ſo well adapted to the Sigon. de an- 
Wiſhes, and Conſtitution of the Roman People, that they might be ſaid r e 
to come fs um them, as well and as properly, as to be offered to them. The“ A.V.C 5 
People might ſeem both ferre and jubere. | Il. 34. 

For Legem ferre is the act of Hun who did Populum rogare, or lay | 
before the People a ſcheme or queſtion He thought moſt adviſable, and 
for their intereſt. And cherefoos We now with ſome Impropriety call 
thoſe Legiſlators, who are more truly Legum Conditores. 

Legen j»bere, or ſciſcere, on the other hand, is the act of the People, 
who give their conſent and authority to this Propoſ — 

here is a form of this Rogation preſerved in A. Gellius, and it runs thus: v. 19. 


VELITIS IVBEATIS QVIRITES VTI LVCIVS VALERIVS LVCIO 
TITIO TA IVRE LEGEQ. FILIVS SIBL SIET QVAM $I EX 
EO PATRE MATREQVE FAM. EIVS NATVS ESSET VTIQUE 
VITAE NECISQVE IN EO POTESTAS SIET VTI PATRI ENDO 
FIL o £ST? 

HAEC ITA VTI DIXI ITA VOS QVIRITES 000. 


* Primum paucas, fic tamen ut fc tie facarint, ct cognitu faciles effent tis qui 1 fert erant : 
deinde juſtas et utiles, et inter ſe ca ſentientes, et inter illas, eas magis elaboratas et majori 
cum diltgentia conſlitutas, quae publica negetia ſpectaut, quam queae pri vata commercia z quales 


num decet efje in Rep. bene ordinata. | | 
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So again, Patres Rogationem ad Populum ferri juſſerunt : 


VELLENT IVBERENTNE CVM ANTIOCHO REGE QVIQVE 
SECTAM EIVS SECVTI ESSENT BELLVM INIRI. | 


| Sj ea rogatio perlata eſſet, tum, fi ita videretur, Coſl. Rem integram 
1 ad Senatum referent *, x | 
XXXVI. I. 

To return to the Decemviral Laws, or, as they are more frequently 
called, the Laws of the XII. Tables, which name they got upon the 
following occaſion ; 

The Decemviri were continued the next year, partly by the intrigues 
of Appius Claudius, who was at the head of them, and partly by a ſug- 

üs that Two Tables more were wanted, which accordingly were 

added the year following; when the Decemviri now became tyrannical, 
and were reproached by their fellow Citizens with the name of the Ten 
Tarquins. This, together with a wicked attempt upon the Daughter 
of a Roman Citizen, occaſioned their Diſſolution in the third year of 
their Adminiſtration, when the Government returned to its former 
ſyſtem, and the Conſulate and other Offices were reſumed. 

The Hiſtory of this great Revolution is preſerved in Drony/ius Halic. 


TLivy, Diodorus Siculus, and other Hiſtorians of Antiquity : andi is de- 


« Cztrou and ſeribed alſo with great exactneſs by ſome of the Moderns * | 
Rouille. The fragments of theſe Laws have been collected from the old Writers, 
er wech 87 Cicero, A. Gellius, &c. and reduced with great accuracy under their ori- 
Rome. ginal and proper Diviſion of Twelve Heads or Tables, and illuſtrated 
Muelen, al moreover by a good Comment of Seen in a work, intitled, Quatuor 
D. 1. 2.2.24. Fontes Juris Ctvilis. 

His collection, diſtribution, and interpretation, have been univerſally 
followed by all who came after him. Of whom the moſt conſiderable 
are Graving in his Origg. Juris 9 8 and the Jeſuits Catrou and 
Rouille in their Roman Hiſtory. 

Marcilius alſo, and Conr. Ritterſhuj; 2 4s in his Dodeca-Deltos, are good 
Commentators, and, conſidering his time, a Country man of ours alſo, 


Rich. White of Baſing fiocke. 


All the Moderns, who have wrote upon this Subject, are 4 by 
me, as far as I was able to gather them, in my Appendix to the Com- 


* paz. 18. mentary de Debitore difſecando*. There were ſeveral alſo of the Romans 
*e p. 4. of themſelves, that were employed in the ſame work *. 


5 10924 B93 This Collection or Body of Laws has been honor'd with the higheſt 
teſtimonies by ſome of the beſt writers of Antiquity :, 

1 Liv. III. 34. Pons omnis publici privatique Juris 

" Tacit. III. Finis aequi Juris“ 5 . 

_ 8 Favorimus 


THE ROMAN LAW. = 
Favorinus in A. Gellius 9 affirms, Se non minus cupide legifſe LL. XX. I. 


XII. Tabb. quam Platonis decem librot de Legibus. 
But Cicero is very remarkable. His account of this Syſtem is con- 


cluded in theſe words, 
Fremant omnes licet, dicam quod ſentio. Bibliothecas mehercule omnium 
Philoſophorum unus mibi videtur XII. Tabularum libellus, fiqurs 
Legum fontes et capita viderit, et auctoritatis pondere et utilitatis 
ubertate ſuperare '. | 1. de Orat. 
Perhaps my Reader will find ſome entertainment in a little Hiſtory of 8 rs wi 
this Legiſlation, which I have extracted, for its ſingularity, out of aW riter, 
who does not fall within every Man's reading. ; 

After ſome notable diſcoveries upon the Origin of the Civil Law, and 
acquainting us that Mercurius Triſmegi/lus gave a Body of Laws to the 
Athenians, Lycurgus to tne AEgyptians, and Solon to the Lacedaemonians, 

(which miſtakes He might have avoided, had He but copied his author * Gratian. e. 
right) He repreſents the Hiſtory, we are concerned about, in the fol- Moy 7-4. 
lowing words, the legendary part of which he owes to Accur/ius. 


Advertens Populus ipſe Romanus, quod non efſet expediens ulterius ſine lege diutins 
di dere, quaeſtvit habere leges Graecorum, ſcilicet leges Athenienſium conditas a Solone 
Rege: et cum illis divere decrevit. Vnde congregatus ipſe Populus elegit X. viros idoncos 

et bene peritos, ques Athenas miſit pro tranſſcribendis legibus Graecorum ex libris Solonis, 
et ut diftas leges ex Graeca ſcriptura in Latinam traducerent. Qui X. viri Romani 
fuerunt iſti, videlicet, Appius Claudius, Titus Genutius, Publius Feſttus, Lucius Veturius, 
Caius Julius, Aulus Manilius, Publius Sulpitius, Publius Curiatus, Titus Romulius, et 
Spurius Paſthumius. Et cum iſti X. viri accelſiſſent Athenas pro habendis legibus, Athe- 
nienſes noluerunt ſtatim copiam ſuarum legum ets facere, ſed voluerunt prius enplerare 
utrum Romani eſſent capaces, et digni ſuis legibus. Ad quod explorandum miſerunt quen- 
aam Sapientem Graecum Romam. Quod quidem praeſcientes Romani, cum adventaſſet + 
aifrus Sapiens Graecus, decreverunt irridere eum cum emnibus Athemenſibus, qui eum 
1iſerunt. Er fic cbjecernnt illi quendam Stultum Romanum, ad hoc, ut ille Sapiens Graecus 
diſputaret cum ilio Stulto, et deriſus recederet. Qui ſapiens Graecus credens illum ſibi 
ob;efum eſſe ſapicntem, coepit cum eo diſputare nutu et ſignis: et elevavit unum dinitum, 
fignificans in corde ſuo, quod unus eſſet Deus. At ille Stultus credebat, quod volcbat ſibi 
erucre unum oculum cum illo digito, et ipſe elevauit, duos digites, et etiam pollicciu, et 
fic tres dicens in corde ſuo, quod fi Tu vis mihi eruere unum oculum, ego eruam ſili duos 
ecules. Sed ille Graecus credebat, guid Stultus ille inteiligebat de Trinitate. Deinde 


2 Saptens Greeces efterdit illi ſtulto manum apertam, ſiznificens in cerde ſus quod nina 
3 unt mami feſta Deo: Stultus au edebat, quod volebat dare alapam ſeli, et incontinenli 
"8 JUG manrifeſta tO ul, QUTEM CYECCCAL quod VOLEDARE GAVE ALRPAM [eur Ol TACOFHUNENTT?I 
E oftendit ei pugnum clauſum, fignificans, quod ſi vis mihi dare alapam, eco repercutiam te 
= prgno clauſo. At Graecus Sapiens inteliexit, quod per pugnum voluit Stultus fignificere, 
A quod Deus omnia manu clauderet. Et fic putavit Romancs ele valde fapicntes et dignos 
Þ legibus. Et reverſus fuit Athenas, et retulit Romances eſſe legivus digucs, et fic ueruut 
= RR 3 3 AJ.» 3 7 22 : : a 1 
2Þ concelſae Leges illts decem viris. Qui decem viri tranſſcripſeriint aittns Leges in decem 
| tabulis eburncis et attulerunt eas Romam. His etiam dzcem viris fuit data poteſtas per 
= Dep. Rom. interpretandi diftas leges, addendi et minuendi. Vigere cujus potejtatis vi- 
1 denies, quod aliquid deficiebat in didis legibus, adjunxerunt alias duas tabulas ſcniptas: 
1 B 2 | et 
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Rob. Marant. ef „ic factae fuerunt XII. Tabulae ex quibus cauſaliter denominata fuit Le XII. Pabu- 


Spec. Aurcum Joy. Et iſta Lex XII. Tabularum fuit principium Juris Civilis ſcripti, quo hodie 


Pag. '9* utimur, et cum iſta Lege XII. Tabularum incepit vivere Populus Romanus. 


See this more The authority of theſe Laws underwent ſome conſiderable Revolu- 


ſidered, Com- * 1, . TIN Ci 7 
menge lupe The Lex AEbutia, not that mentioned by Cicero, but another, which 


me:.t.deInope ; 
Debitore, &c. was made de Judiciis Centumviralibus, contributed to break in upon their 


Paß. 5. Obligation: Qua lata conſopita uit omnis Antiquitas XII. Tabula- 


5 IL. Agrar. 8. 8 
* Gell, XVI. | 


10. The Lex Cornelia, ex qua Praetores ex Edictis perpetuis Jus dicere ju- 


Balduin. Praef. gerentur, diminiſhed it greatly. For till that time the Roman Youth 


e began the ſtudy of the Civil Law from acquainting themſelves with the 


1 d. oy Laws of the XII. Tables“: but afterwards from theſe Edits of the 


7 Cic.deLegg. Practors *. 5 


| wa For, ( What is meant by the Edicts of the Praetors, by their Edicla Per- 
* petua, and how theſe ſtand diſtinguiſhed from the Perpetual Edict 
Perizon. ad of 7ulianus, will be ſhewn hereafter, when I come to conſider 
f : 3 the ſeveral ſpecies of the Roman Civil Law, or thoſe Principles, 


of which it is componnded.) | 
However they were always conſidered as the Baſis and Foundation of 
the Roman Law. Wherefore the terms Lex, Legitimus, Antiquam Le- 
gem. Legitimae Hereditates, Tutela ws rg &c. are frequently to be 


* C.8. 26. 1. underſtood of theſe Laws ?; and indeed whatever, by the Interpretati:n 


D. 2-14-7-14- of the Roman Lawyers, might fairly be deduced from them. 


es.. . / | 
Vipian, ? Thus ſtood the Tutela Patronorum: 


28 dit. i. Ex eadem Lege XII. Tabb. Libertorum et Libertarum Tutela ad Pa- 
1 tronos liberofgue eorum pertinet, quae et ipſa legitima Tutela 


ivit. 1.15. Pr. : g 
Sipon. de An- vocatur: non quia nominatim in ea lege de hac Tutela caveatur, 


. l % quia perind? accepta ęſ per Iutespretationem, ac fi verbis 
compar'd with Legis introducta effet *. 5 | 

ET 1 It is of the'e Laws that Auſinius ſpeaks: 

hes Sib Jus Triplex, Tabulae quod ter ſanxere quaternae, 

Ayl. XI. Sacrum, Privatum, et Populi commune quod uſquam ejt *.. 


And Trace, 


Tabula peccare vetantes, 


* 2 Epiſt. I. - 2ras bis quinque Y7iri fanxerunt *. 
885 I he Tables themſelves, according to ſome, were preſerved entire as 


low Tas the age of Doadorus Siculus. H & yoageioe Nouodeoia Cegxewus 
4 Diod. Sic. N re guνnαανννν dic eu Jauualopuey ut r xal uc xdαο TS 
ad Olm. Tho" it may be queſtioned here, if Diodorus ſpeaks of the Original Ta- 
E. pls, ſor of a Copy or Exemplar, or laſtly, of their uſe and authority. 


\ 


© 
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It appears on the other hand from Liuy, that they were deſtroyed VI. I. 
when Rome was ſacked by the Gauls: and that the Romans were very 
induſtrious in repairing that loſs from the Tranſcripts or Copies, which 
were left of them. Tho' I am ſenſible that this Paſſage has been differently 
underſtood. | 
Ritterſhuſius upon the XII. Tables imagines, that the Copies did not 
ſurvive the Irruption of the Goths, which I cannot comprehend, ſince 
the Comments of Caius were extant in Juſtinian's time: and I can hardly ; 
ſuppoſe the Comment without the Text. 
Some People think they were extant upon Copper Plates in St. Cyprian's 
time, from an epiſtle of that Writer *. But the Text of that paſſage does ; II. r. 
not prove it. 5 - | | 
I e other Parts of which the Roman Law was compol.d, are particu- 
larly enumerated in the Inſtitutes and Digeſt *, and in many other places,: D.1.2.2.12, 
as we ſhall fee more at large hereafter. . be &3s 
Some Laws were made in proper form by the whole Body of the Ro- 
man People, in whom this right reſided. "Theſe were ſtrictly and empha- 
tically called Leges. Some by the Plebeians alone, as Plebiſcita. The Senate 
contributed their SC?a. Another ſpecies of Law aroſe from the Jus Ho- 
norarium, or the Edicta Magiſtratuum, chiefly the Praetors: the Aucto- 
ritas, or Reſponſa Prudentum,was another ſource of Law, till at laſt all was 
ſwallowed up in the will of the Emperor, or the Conſlitutis Principis. 
The progreſs of the Law from the time of the XII. Tables to the 
turn it took under Auguſtus or Tiberius, is deſeribed by Tacitus“. Secuta? 511. Annal. 
TLeges i. e. poſt XII. Tabb. ſaepius per vim latae ſunt, &c. In this He 27, 28. 
agrees not with other Writers, who tell us, that the Leges, Plebiſcita, and 
SCte, during the Commonwealth were frequently made with unanimity 
to revive the Conftitution of the XII. Tabb. when they were reduced to 
deſuetude. . 
Thus that part of them, which reſtrained Extravagance, loſt their in- 
Quence, till they were revived by Sylla the Dictator. | 


— ſumpturits legibus, quas ex: Rhetris Lycurgi et Ax:mibus [ Solorzts] 
Romam tranſlatas diunue obſervatas, et ſeneſcentes paulitun re- 
= * 7 1 5 P 4 
paravit Sy lla Dictator *. - K 


5 5 | . : x: : Marcellin. 
For which reaſon, the Vis, or violence, mentioned by Tacitus, muſt xvi. 5. 


be underſtood of that Conteſt, which indeed was very lrequent, and in 
which it was Ciſputed, not ſo much what ſhould be enatted, as who 
mould be the enacting Parties. | 

| But by this means, in proceſs of time, the Roman Law, like the Roman 
Empire (of which it is recorded, that ab extzuis prefetta initiis eo cre veris, 
ut jam magnitudine laboret ſua} became too great and burdenſome. This 
complaint was as high as the age of Livy: | | 
Inmenſis alarum ſuper alias acervatarun Legum cunilus *, i 


This 
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14 1 MISTORY a 
This put put ſeveral upon forming a deſign to reduce it into a regular 


Syſtem or Pandect, a work reſerved for the hs ans Jultmian, 
Such were 


M. CRASSVS, 
SEX F. POMPEIVS, 
SERY,SVI.PICTYS 


according to Fan Leeuwen Hift. Jur. Civ. 
P. 1. 2 % Of theſe Lawyers mention indeed is made by Pomponius o. But nothing 
et 48. there of this deſign appears. Sulpicius was one of thoſe that wrote upon 
the XII. Tables, and was beſides a voluminous author. 
We read with more certainty of this Projeet Fg undertaken, tho' 
without ſucceſs, by 
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I 7 Thdor. v. PFUMPETNY 
| Origg, I C.IVL.CAESAR*, 
Add. Marg. | CICERO”, 


Freher. Pract. 


Jur. C. Rom. What was done by Veſpaſian, qui laid omnes 3 et SCta, ſeems 
pts agg rather to have been the work of an Antiquary, than a Lawyer. 

Camd. p 780, The reign of the Emperor H ADRIAN! may be looked upon as a 
Sell. I. 22. great acra in the Roman Law. Hadrian had been Quaeſtor [or Chan- 


* LatiniPacatl cellor] under 7. gan, and alſo had been employed in regiſtring the decrees 


Panegyr. in 
'Thegdof. Re- Or acts of Senate. 


nati Botterau Of bim is reported the famous Story of try ing his Fortune by the 


— Sortes Virgilianae, when this paflage turned up: 

| Quits procul ule autem rams injignis Olivae, 
Caſſium, Tom. Sacra ferens © Neſco crines incanague Menta 
1 1 one Regis Romani, primain qui ' Legibus Urbem 
5 Spartian. in Fundabit *. 

Vita. 


s Vice. Aen. For Numa was the Character, which Hadrian 8 his Admini- 
VI. 859. de firation, in the Tenor of his Legiſlation and Politics more particularly 
Numa. allected. See this ſubject handled at large by Dodrwell”. And what adds 
e wg © , much to bis I. egiſlative Character, is a citcumſtance recorded by Euſe Pius 
7 Praeleckl. in his Chronicon, viz. That he gave the City of Athens a ſyſtem or body 

Camden. VII. of Laws, and ſo diſcharged the Debt w hich Rome ſtcod bound for. 
P. 294+ fed.  THedrian renewed the Office or Grant Reſpondendi de Jure, which 
| made a conſiderable branch of the Roman Law, and which had ſunk or 

p. 1. 2. 2. been much neglected between his time and that of Augiſtisss. 

oy In his time ard by his order, was drawn up the famous perfetual Edi, 
by Tu/ena Roman Lawver; a kind of {ſyſtem of Roman Law, however 
the original Plan, upon w hich the Emperor Juſtinian afterwards formed 
his deſign. Of this more hereaſter in a more ſuitable place. It is ſaficient 
here to know, that it was digeſted into fifty Books, and conſiſted of a 
dittribution or ſcrics of Law, very much commenced by Cfacius, and 
which 


the foundation of the City, as low as the XII. Tables. 
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which is that very Diſtribution, into which the Emperor threw his Di- . 1. 6. 2. 
I, 17 1.5. 


geſts, and in which he was followed, as far as was practicable, in the ( 5 
. . ' * * qo» Jo» . 
Compilation of the Decretals alſo, and by all the Canoniſts afterwards * : Gothalred. 


But this is diſputed by Byn#erſhoek ?, and others. | 7 
1C£OUO!. c. 1. 
Ea, quae Hadrianus Romanorum Imp. collegerat accipiens | Fuſlinia- o Il. Obierr. 
nus eaque in libros redigens, proprium et ſeparatum opus confecit, 25. 
Digeſtorum ſeu Pandectarum nomen et jam ponens. . 22 Ba- 
The Fragments of this Edict are exhibited by Go7hofredus in his Sa- 
tuor Fontes Furis Civilis. It is alſo publiſhed under this Title, Salu. 
aliaui ICti Edictum perpetuum, cum varus Lectionibus Gul. Ranchini *. Par. 1597.8. 
See alſo Goth red's Edition of the Corpus Juris Civilis *, at the head of * Amit. 1663. 
the Digeſt: and Van Leeunven. Collect. Scriptor. de Orig. J. C.“ "on 3 
There is another thing very remarkable of this Period, viz. That in g Vom. 672. 
the Pandect (which is a ſeries of Law, drawn from the writings of the Ro- 
man Lawyers) there are but few Authors, above the Age of Hadrian. 
And in the Code (which is a collection of the Imperial Decrees or 
Conſtitutions) there is no one Conſtitution, prior to the Age we are ſpeak- 
ing of. For indeed about this time they began, at leaſt, effectuallW. 
When the Roman Conſtitution became Monarchical, the people paſſed 
over all their rights to the Emperor, by an inſtrument called the Lex 
Regia. So that put an end to Leges and Plebiſcita. The Emperors for ſome 
time kept up the form of SCta. But about this time upon publiſhing the 


_ perpetual Edict, there were few Laws, but by the Emperor's Authority. 


Radiabant folummodo Imperiales Conftitutionues. And this will help us to 
underſtand (what I apprehend relates to this Period) the following Pailage :. 
Totam illam veterem et ſfuallentem legum fyloam novis Principalium 
et Edictorum ſecuribus iruncantes *. | 5 Tenallian. 
But farther, theſe conſiderations will help us to underſtand that famous 2 Caps 
diſtinction by Which the Roman Civil Law is divided into three Stages 
or Periods, _ 
Antigua 
| Furiſprudentia 5 Media 
1 _ Ay 0g 
The Juriſprudentia Antiqua was the Face of the Roman Law, from Pet. Cand. 
VIII. p. 319. 


The Juriſprudentia Media takes in the Period between the XII. Tabb. Verizon. ad L. 
. Vocon. p. 19. 


and the Age of Hadrian, at which time the Leges, Plebiſcita, Ca, &c. 8. | 

{cem to have given place to the Imperial Conſtitutions, if not totally, at Fek. ad P. 1. 

leaſt in great meaſure. 2. 2. 46. 

: Ibis difpolition is ſupported by Cujacivs, Hotoman, and Pacins : and 3 

Juſtiniun ſcems to give his teſtimony to it very fully: $ VI. * and 

"# 35 * > . . * . . Anti p R d 

Media Turifprudentia, quae erat quidem lege XII. Tabularum junior, L. 1 Kix. =] 

Imperial autein diſpglitioue anterior 928. 

1 : Authors J 3. 2. 3» 


10 HS Tr ORT F: 

Authors are greatly divided about theſe three Stages: We ſhall fee 
them all, if we do but collect the ſentiments of each concerning what _ 
was the Juriprudentia Medis. For that will mark out the other two. + 1B 

Opin. 1. Juriſprudentia ſub libera Rep. ES = 

2. Ab Hadriano ad Conjtantmum M. 
See D. 1. 2 3. Diſputatis Fori. | Þ 
— 4. Juriſprudentia ſub Hadrian Imp. | 5 1 
5. Juriſprudentia poft Trejanum Imp. R A 
Something of this Emperor's merits in the Roman Law, may be ga- 
thered from the Reſpon/a et Reſcripta Hadrian, collected by De/itheus 1 
| Grammarian, and publiſhed by Go/da/ius Gr. & Lat. The reader will 
| ' Lugd. Bat. Gnd them in Anton. Scullingii Juriſprud. Vet. ante Juſtinianea . Be will 
Wil IN PS ſee an account of them in Cujacius * and Reineftus'. | —_ 
| 
i 


153879. i | 3 
2 XX1. Ob-. Between the Age of Hadrian and Fuſtinian there were ſeveral deſigns 


ler». 5—7 towards collecting the Roman Law. There is mention made both of a 


fe Code and Pandect compiled by Hadrian himſelf. The Author indeed, = 
Pag YO. 


Matthaeus Blajtares, 13 but of little authority, and a late one, viz. of 
the XIVth Century. His words I ſhall tranſeribe: 3 
* Tabræ Tanwv 0 Tov ple: Auyecov LT, Adgyervo; cao Tr er, T2 pey 
g | 7% @XAGY Welw! iWiav E dä Wmeayud|iav eo BIBAOIE Nees 
| 144) IENTHKONTA, AITEETA TAT 1701 HIANAEK THN gvoun 
Cer©s, 60 5 e. WO du TUANEYEVGL* 0 CE 00H os C 3 
1 | N RVTO, & BIBAIOIL en2ae AMQAEKA, cee WYCUNTE KAQAIKAY, 
1 Matth. Bla- Fro œαοονug di g ei OD 36 
10 Nabe. This is a plain defeription of what was executed by Jaſtinian; and by the 
Ell great diſtance here from Augiſtus, menu peru Abyecor AH, it may have 
i been meant for him. Vet he is mentioned below in his proper place, and 
of is there ſaid to have tranſlated into Greek what had been done by Ha- 
'. = drian. The miſtake probably aroſe from the perpetual Edict of Hadrian, 
1 which was the baſis of Juſlinian's enterprize. e 
hd Some people are of opinion, that there was a Codex Pofyrianus, a col- 
lection by Papyrins Juſtus of the Conſtitutions DD. Fratram M. Anto- 
nini et Veri, in XX. Books. What it was, we know not exactly. Thus 3 
much is certain, that XX. Books of Conſtitutions are mentioned under his * 
JO EN pig in the Liſt of Lawyers, at the Head of the Pandect: and his 1 
Sm + Firlt, Second and Eighth Books are cited in the Body of the Pandett *, 
6. He flouriſhed under Marcus and Commodus. See Anton. Auguſtin, de 


D. 2. 14. 60. In 
Nomin. proprits Pandectarum. 


—— ———— — ẽww— — 
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Hare iterum Hadrianus, qui nrelto poſt Auguſtum imperævit, in unum colligens, alirrum 
quidem ommnium praeſcripta unum opus effecit, in L. libros diſiributum, Digeſta five Pandectam 
ab e nominatum, ut quae ex multis collecta ſunt, Duaecunque autem Imperatares privatim 
[ fingulatim | decreverant, in XII. Libris ſcriſſit, quos Codices ive conſtitutiones Lin periales 


BOHnauite 
[= That 
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There was another Codex of Julius Paulus, who collected the Impe- | 
rial Conſtitutions (or rather Decrees in Judg ment, {mperiales Sententias 


in Cognitionibus frelatas in fix Books. And many Lawyers were +D.z5.1. ut. 
Authors of Digeſts, as we : iha Ul fee a little below. ee 
Meril! II. 
C. O DEX Obterv. 26. 


GRE GORIANVS ET HERMOGENIANVS. 


Under Conſtantinus IA. flouriſhed two great Lawyers, Gregory and 
Hermogenes. The former Gregorius (or G7 gorianus, it it be the fame per- 
ſon mentioned by S. Auſtin, Epiſt. ad Pollentiam *, Legi apud Gregoria- II. s. 
num) was Praefectus Practorio to that Emperor, and by his own authority 
collected the Imperial Conſtitutions from Hadrian to Dioclefian *, He 5 $ec Jac. Go- 


er. Yi » 
was followed by his Continuator Hermogenes or Hermogeniants, who tfredi Pro- 
legomena ad 


carried down the Work to the time of Conſtantine. Cod. Theodoſ. 
The * Collections were calle ed the Codex Gregorianus and Codex Her- p. 183, fed. 


The term Codex has been long appropriated to the particular ſignifica- 


tion of ſuch Collections oi Law: of 055 Noteobe r Kαe e 3 Hiſt. 
Cel. 1. 12. 


2 ob Hoc iin appellatus, quia plurium Tabularum contexts ors; Peluſi- 
Caudex afu 4 antiquis vocabatur. Vid? Publicae Tabulae Codices = Nr 


dicuatur . Schulting. 
The Fragments of theſe are collected by Ant. Scbultingius, in his . re- 
Furiſpredentia fit, ante-Fuftimanea 9. p. 377. 


But theſe Books wanting W were ſoon neglected, and gave Salmaſ. de 


Modo' Vſura-- . 


place to 
: rum, P-. 404. 
ſeq. 


CODEX THEODOSIANVS. Math. Bla- 


ſtares, cited 


This Code is extant in ſixteen Books, with an uſeful Comment cf* «wy OW 
encc e 


Gothofred ', and has been reprinted. Brew e 
It was the younger ThHecagſius, who about the year of Chriſt 435. gave $13: 


orders for a Collection of the Imperial Conſtitutions from Conſtants ine to t. 681718. 


' Lugd. 1668.. 
his own time, A. C. 312— 438. Fol. 


This Code was confirmed, or received the Imperial Sanction, in a No- 
vel Conſtitution of the ſame Emperor, A. 438. 

Novels are additional and ſupplementary Conſtitutions, ſuited to par- 
ticular emergencies, and added in the order they were ena ted. 

Of the Novels of Thecdoſius, and other Emperors, antecedent to 
FJuſtinian, ſee Fabric. Biolioth. Gr.*, and the edition of them by -Tib. VI. cap. 
Pithocus. VI. 8 6. 

Thus voluminous grew the Law, which was, according to Eunas 
pius (who li ved at this Period) in his life of AEgde/tus *, Ev Kc par. ga. 


CANON. 


Ts Within. 


— — I ow 94 . SE = 
——ů—ů— H— 
a n * 7 - 5 * N 


— 
— 2 5 y 
_ — ub. 9 < — = 
. = — + 2 — 
_ — 1 — — — 
— — ng — - —— —— „ 1 
— eee nou wn nw — - — — 0 . 
1 — — Pa — a 5 F — 
2 — — —— OO — —— I IE 
7 * ot 1 em 7 5 . 


r 


18 fi IS T ORT 


33 a Century more we come down to FJuſtinian, whole firſt work 


vas a Code. 
COD EX IVSTINIANI IMP. 


From the three Codes abovementioned, v2. the Gregorian, Hermo- 
genian, and Theodoſian, together with the Novel or Supplementary Con- 
ſtitutions, / inan, A. 528. ſet about reforming the Law. See his Con- 
flitut. de novo Codice faciend), at the beginning. 


Tt was finiſhed VII. Id. Apr. 529. and intitled, Codex Jaſinioneus. Sce 


the Conflit. de Juſtin. Cod. TIO 
See g 2. His next care was the 


r DIGESTS or PANDECTS'. 


J. Omnem 
Li. De Con- In the year 539, he iſſued out his decree for reducing into a ſyſtem, 


cept. Dig. the writings of the Lawyers before his time, reſerving only w bat was. 


C. 1.17.3. 


2 5 27 uſcful, and. omitting the obſolete, unneceſſary, and contradictory paſſages. 


Concerning The Contents of thoſe Books of the Lawyers are thus ex prefſed, 

A ee Librorum duo millia, verſuum autem tricies centena * 

ther linesor Ad duo millia, pene librorum, et trecentas myriadas verſuum per tingebat”. 
12 . 1 Duo pene millia librorum 772 conſeripta, et plus quam trecentiens decem 
af C. 1. millia verſuum a Veteribus effuſa *. | 
2. 1. This Work was aſſigned to Tribonian, an eminent Lawyer, the Ma- 


ns þ erg gifter Officrorum, Exquaeſtore Sacri Palatii. and Exconſule. 


Prad. Cap. II. Much has been ſaid in abatement of this Man's character, in regard to 
88. 
Contii Lect. 


Caſaub. ad Lawyer, among the Moderns © Flotomaiti in his Aulitribonianus, and Jo. Fac. 
Athen. VI. 10. Miſſenbucbius in his Emblemata Tribonian, have attacked him with the 


rah ore: ateſt warmth. However he has found ſome Advocates. The Accuſation 
v. 33. againſt him has been very well fancièd, in the following words, after the 

Montiauc. manner of a Roman Libel, 

Valacograph. | 

145 Q. MVCIO p. F. scAE BOT, A II. c. AQVILIO M. F. GALLO coss. Iv. 1b. 


Corn. Nep. DECEMB. APVD AEMILIVM PAPINIANI HOSTILII F. PAPINIANVM 


1 aq PRAEF. PRAET. IVRISC. ADVERSYM TRIBONIANVM MAGISTRVM 


loc. ©X- CONSYEE Er FX. QOVAESTORE- SACKI-PALATII SVB FLAVIO 


Barthii Ad- IVSTINIANO  CAESARE IN RATIONIBVS  PVBLICIS ADSISTO EKT 


ele DICO AC PROFITEOR 1LLVM IN COMPILATIONE DIGESTORVM ET 


Comment. CODICIS IMPERITIA FRAVDE ET Dolo MALO VIOLASSE AT- 
arm. Sand- RECTASSE CORRVPISSE SANCTISSIMAS LEGES s. P. Q. R. QVIRITVM 
1 EVYM VE HOC NOMINE REVM DEFFRO ET ACCVSO EX LEGIBYS 
. CORNELIA DE FALSO ET IVLIA MAIESTATIS POSTVLOQVE EIVS 
oJ. Er. Ramos RECIPI NOMEN IN PVBLICYM ATQVE IN CRIMEN MANV PROPRIA 


'Triboaianus, ME SVBSCRIBO. 
five Errores 


r Ir EGO ILIZ BARNABAS BRISSO NIS REGII co 


poena Parrici- SISTORITZ7 CONSILIARIPS R SENATYS 
d:i, Lugd. Pats PARISIENSIS PRAESES, Go 
TS 8 He 


faichfulneſ:, as well as ſufficiency. So that Tribonianiſm became a term of 
Jubſeciv. I. 8. Reproach. Procoprus among the Ancients, and J. Fr. Ramos, a Spaniſh 


4, 
+: ER 


THE ROMAN LAW, 19 
He took to his aſſiſtance ſixteen other Lawyers, and tho' we was al 
Jowed ten years for the execution, he huddled it up in three. 
The names of the Lawyers, from whoſe works the Digeſt is compiled, 
are ſet at the head of each Law, with the name of th ir Book. And their 
own words are retained, as far as was conſiſtent with the ſcheme propoſed. 
Much may be learned of the Hiſtory and Merits of theſe Roman 


Lawyers (and others not here mentioned,) from Bertrand, Hotoman, 
Bern. Rutilius, Gul. Grotius, and others, who have wrote their Lives; 


from Pomponius 7 and his Commentators ; from Taiſand, Gravina, Hii- 7 P. 1. 2. 2. 


neccius, and from the elegant hand of Menage in his Amoenttates Furis 36. qq. 
'Crvilis 8. | | 5 Lutec. Paris. 


The Civilians hold the language of this book to be ſo pure that the 4. 8. 


Roman Language might be fairly deduced from it, were all other Roman 


Writers loft. | 
And there have been Civilians on the other hand, who maintain both 


Code and Digeſt to be a baparous Latin Verſion of a Greek Original. Jenfii Stri- 


Concerning the Helleniſms of the Digeſts, See Bynker/hoek ', Donell. * 22 * 
Edm. Merill*, D' Arnaud *, and others. Take this for an example: Fe. 


Sin vero dotem ita diſibaturus ita manifeſtus eſt, ut non homimem frugi Mar Obe 


| oparter 1 _ Pavee?; £4 OAT KEIET WY, | Comment. 
And this: | | J. Civ. VII. 
Aleſtimatis rebus in dotem datis pactum interceſſit, ut ex quacungue 215 Obferr. 
cauſa dis reddi deberet, ipſae res reſtituerentur, habita ratione au- 33. 
gmentt et deminutionis, diri boni arbitratu: quae vero non exſ!a- * pens 285 | 
rent [ab initio] ae/timatio eorum®, - = . 2 N 
Here if my Author be right, the Editors muſt be wrong, who have 22. 8. 
incloſed between two hooks, as deſperate, thoſe unluckly words [ P. 24.3. 50. 
initio.] Ty dey, lays he, in the ſuppoſed Greek Text of the Pandect, 
ought to have been rendered oinnino, not ab intio, (of which Idiom I have 
ſpoken largely in my Notes upon Ly/ias*) and, according as you plcalc 7 pag. 163. 
to ſtop the paſſage, the Traiſlation to have run, Edit. Lond. 
—=quge vero omnino non exſtarent, aeftimatio eorum|reddenda eſt ici]. ] 
Or, 


gude vero non ex//arent, omnino acfiimatio eorum. 


And this laſt is confirmed by the words of another Law, Sed / res non D. 23. 19, 
6 


ex/tet, aefttmationem omnimodo maritus praeftabit *. ; 
So again, Si zurpis aut difficilis fit conditio—remitti eam ab initio vi P. 36 1.88. 
%. Or rather, upon this ſyſtem, u 4px», or, omnino. 1 
There is a very good and entertaining Hiftory of this Pandeet ', more manni Lifto- | 
particularly with regard to a MS Copy of it, preſerved with great care _ 3 
at Florent e, and which Paolitian and others fondly imagined to be tumExempla- 


the very Original. vever its Age is v ich. and its Merits con— 11s Fioreutiui. 
y Original. However its Age is very high, and its Merits Tra; ad Rhea, 


iderable. For it is held, that all other Copys now extant are but'Tran- 1742. 4. 
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65 HISTORY OF 


3 Seea Di ſcripts. of this: And alſo that the diſcov ery of this Book in the 12th 


Clean. Century contr ibuted much to the revival of the Juſtinianean Civil Law 
Schwarz, An in the Weſt, which yet is much controverted. It is however of that au- 


2 nn, thority, that in diſputes concerning the true reading of the Text of Law, 
ctarum Ex- 
5 it has been ſolemnly appealed to, and its deciſion as formally admitted. 


emplaria e 


ae wee Fuit vehement altercatio inter eoſdem { Baldum ſcil. et Bartolum] in 
ad ens... Textu, & ult. I. Si Creditor *, cum Bartolus in ſuo Codice haberet 
man. III. 2. nullam venditionem, Baldus vero ullam venditionem: adeoque tum 
m 20. 5. animi exarſerunt, ut miſſum fit Piſus, et veteres Pandectae ſint in- 

b Freheri [pefae, quae cum Codice Barloli cnſenarunt. 

3 heatrum. This Copy has been repreſented with the minuteſt exactneſs in a fine 
I i. Edition {ct out by Franc. Taurellins®, which is one of the Glorys of the 
Flor. 155 3+ Preſs. — 

Fol. When I mention the accurateneſs of this Edition, I cannot omit the 


ſingularity of the Scribe in a compendiary way of writing, that is practiſed | 

_ 7See Taurel- in no other MS that I know of '. And it is this: The Copyiſt to fave 
1 hag om time and labour frequently contrived, when one or more Letters, Word, 
Pynkerſhoek Or Words were immediately repeated in the Text, to deſeribe them but 
Practermiſ, Once, and leave the Reader to make it out in the beſt manner he could, 


ad 1, de O. I. This led the Editor of the Flr. Pondeet. to diſtinguiſh thoſe Letters from 


— Ratio E. the reſt, either by printing them in Capitals, if the others were minuſculae, 

mendandi Le- Or minuſculae vice verſa. Thus nec ESSEt for neceſſe effet *. And 

1 Ait Praetor, NAVTAE, CAVPONIS, STABVLARII, QVOD CVIVS- 
| VE SALVVM FOreCEPERINT NISI RETITVANT, IN Eos 

9 P. 4. 9. 1. IVDICIVM DABO 9, | 

oh So again: 


1D. 2 1. 2.37. De his rebus quae pretioſior ESſent ' . 


ET. = 16. I mention this the rather, becauſe much uſe may be de of the Ob- 
9. 2. et 12.2, ſervation, F or inſtance, the MISS repreſent conſtantly the following 


. paflage thus: 
S1 ita legetur : Sempronio decem, aut, fi ncluerit, hommem Stichum 


-p 31. Lex lego : bee coſu duo legata ſunt, ſed uni contentus efſe debet * 

81. 

L. Anale. 1. TJofſephrs Nertus doubtleſs hit off the miſtake, w hen he refolves it into 
Wise may the compendiary way of writing, that we have been ſpeaking of, v2. 


be iccn more 
initances of uniCO:: tent, 14S eſſe d. bet. 


this kind of Thus we read without heſitation, nds all the printed Copies have it, 
Retitution. S/ in le commund quid fiat, nunciatio locum habebit adverſus vicinum * 


+D.; 
„De Coke Where MS Flor. kcommunt + Edit. Taurel. COmmuni. In ſhort that 
tud. e. Nullus. induſtrious Editor has advertiſed his Reader in many places to be upon 


verb, Ante Au- his guard, but left a great number untouched, which are reſerved tor 


nuntiationem. 
And again, Thoſe that come afie: him. 


De Contiizut. But enough of this, left my great Maſter, Lyndioood, ſhould reprove 


c. Qua lacon me, WHO lays! it down for Law, that Legum Correclio eft vitanda. 


tinentia. verb. | 
Praccipimus. Beſides 


THE ROMAN LAW. 21 


| Beſides the diviſion of the Pandects into fifty Books, which now pre- And is men- 


vails “, there was alſo a ſuperſtitious ſeptenary Diviſion by Juſtinian 82 : 
himſelf, which ſtands thus, | — 
PC I. Libb. Pandect. — I — IV incluſive. e 
Il. — V XI. 
HI. —— XII — XIX. 
IV. ——— XX  XXVI. WEEDS 
V. — XXV XXXVI. . e 
VI. — - XXXVII — XLIV. | C. 1. 17. 3. 1. 
VI. — — XLV — L'. | wy. 
Not to mention a Diviſion, which was owing to a barbarous Age, tir. P. Sol. 
and perhaps to the accidental diſtribution of a Bookbinder. Matrim. 
Digeſtum Vetus I — XXIV. tit, 2. — 8550 
Infortiatum - XXIV. tit 3. — XXXVIII. Alciat::Pa-: 
Digeſlum Novum — XXXIX L'. c = a6 
| Ont11 Fraàet. 
INSTITUTES. | Dig. 
Coral. Miſcell. 


The Pandect was finiſhed A. C. 5 33. but before the promulgation of it, VII. 22. 
the Emperor gave Orders to the ſame Tribonian with Theophilus and Dora- Ferrand. Ex- 
theus, to draw up the Elements, or firſt principles of the Roman Law, P! J. 23. 
from his Code and Pandect, and the Inſtitutes of former Lawyers ?. * G EG 


Ex omni pene Veterum Inſtitutionum Cor pore elimatas, et ab omnibus * 2. Coaſtit. 


turbidis fontibus in unum liguidum ſtagnum derivatas *. e 
45 7 / 8 8 Concerning 


(For beſides the Inſtitutes of Caius, which are now in ſome meaſure ex- the titles Di- 
tant, we read of the Inſtitutes of Paulus, of Vlpian, of Calliſtratus, of geg Joſ: 


Florentinus, and Marcian, Thus the Emperor called his Code after thoſe Nerius Ana- 
who had publiſhed ſuch collections before him: and his D upon the led. J. 38. 


plan of other Lawyers, who had publiſhed Digeſis alſo, as 4 genus, Fulianus, . S 1. 17. 2. 


Celſus, Marcellus, Vipian. &c. So Modęſtinus had his Pan dect. Paulus Dia- 
| This was accordingly effected, and the Inſtitutes were publiſhed XI. cou I. 25. 
Kal. Decemb. 533. and the Digeſts in the Month following. „ 


a 5 : 7 5 Inſt. 2. 1. 25. 
So that the Inſtitutes are prior to the Digeſts in order of publication, S.. "Gy 


but later in order of compoſition. But the ſanction or authority of both cog. [ur. 
bears date the ſame day, III. Kal. Jan *. Cap. II. $ 12. 


; . . ; In: hem. 
Sec an example, where the Inſtitutes are interpreted or corrected by the * . 


* 4 e 
Digeſts *, | 5 ibid. 5 4. 
They are called Prima Legum cunabu/a *. O. 7. 25. 
. . $54 83 K . : 6 un! C. 
Totius Legitimae Scientiae prima elementa ©. ind 


| Cunabula Furis et prima Legum Audientia'. © «5. 
But more frequently In/{itutiones 3, 9 C. 11775 
. . . 8 ey 5 5 4 8 II. Add. 
= S1quid aliud a nobis fuerit promulgatum, Inftitutionum vicem 59 Lafiant. I 1. 
rinens ; ut rudis animus ſtudigſi ſimplicibus enutritus, facilius ad al- Barth. Adver- 
torts prudentiae redigatur ſcientiam“. 3 


CODER I. L. V. Ii. 


HISTORY OP 


CODEX 
REPETITAE PRAELECTIONIS. 


After the publication of theſe, new queſtions ariſing, and new deciſions 
being given by the Emperor, either not comprehended in the former Code, 
or thoſe that were, wanting correction, He ordered a new Code to be com- 

4 Sce the Con poſed *, : 
e 5 — It was publiſhed XVI. Kal. Dec. 534. and the former declared to 
Emendatione be of no fa rther Authority, Which therefore ſoon began to be for- 


Codicis, at the 
head of ne Sotten. 


preſent Code. | NOVEL 8. 

Of the Novella? Conſtitutiones of Theodofius we have {| oken above. Such 
are theſe of Fu/tinian, who ſurviving his Collection of Law ſome Time, 
new queſtions wanted to be decided, or corrections of the old Law, when 
uſeleſs or contradictory, became neceflary. 

Theſe Novels of Ju/tinian, or Codex Novellarum, are digeſted into no 
certain order, nor bear date at one time, but as emergencys called for them, 
from the publication of the laſt Code, down as far as 557, as n con- 

* Add Elatch. cludes from the ſubſcription of the 142% Novel“. | 


1 955 It 1s probable that moſt of them were enacted between the years 535, 


n. 24. and 542. 


The original Text of the Novels, or moſt of then, was Greek. Of which 

there are ſeveral Verſions, the old or vulgate, a more elegant one of later 

* Marp. 1717: date, by Haloander, another by 7. Frid. Homberch *. But the old one 1s 
Alb. Gentil. the only authentick one. 

de lib. J. C. Novel 9. 11. 27. 62. 143. 150. were wrote originally i in Latin: and 


. . dhe purity of the Language thews it. 

uc | 
AuR. }. C. T 8 

286 0 So that the Corpus Institutes 


Juris | 
Romano-Civilis Pandect or Digelis 
1s Code 


made up of theſe Books. [| Novels. 


Belides theſe there are others of great uſe in the ſtudy of the Civil 
Law. | 
; 


The Yuri iſprudentta Ante- Tuftinianea collected and well -ubliſhed by 
Simo Leewins in his Frogmenta Juris Ctvilis, and by Schultingius. 
Theſe are ſome Fragments of the old Lawyers before the time of 
Juſtinian, which came down to us (for the publication of bis Sous 
ſtrangled all the reſt) and are 
1. The 


THE ROMAN LAW. 23 
1. The Inſtitutes of Caius, in two books: doubted if that Camus , who See Seve 
is mentioned by the Emperor, Procem. Inſtit. and called Caius noſter 9 ng.) pin 279 
2. Some Fragments of Vpian. Of their Merit fee Balduini Pract. ad Juttinian. and 


Meermann. 
LL. XII. Tabb. 1 | Specimen Ani. 
3. Sententiae Pauli. = madv. Critic, 
4. Collatio Legum Moſaicarum et Romanarum. Of an Age and Author 3 
uncertain *. Eos 
Theſe have no authority, not being confirmed as the Corpus Juris init. 
Civilis is: and moreover they are ſuppoſed to be of a bad Original, being 2 Otto 
5 LN. 
only Extracts made, by order of Alaric K. of the Gothe, out of ſome Jom. pris 


Books then in being, and much interpolated by Anianus, who had this 14. adProcem. 
| | Inſtit. 


Extract in Commiſſion . 
That theſe Pieces together with the Theodoſian Code happened to come 2 . * 


down to us, is owing to this Circumſtance: That the Theodoſian Law Emend. 1. 
(as diſtinguiſhed from the Juſtinianean) together with the Writings of * Sce Menag. 
theſe Lawyers was received by the Franks and Goths, who over-ran the cn 
Weſtern part of the Roman Empire, and founded their reſpective States: Gothofred. 


at the time that Sicily and part of Italy and Africa, which was all the Bibl. Jur. C. 2. 


Romans had left Weſtward, were directed by the Syſtem of Juſtinian, 3 3 
to whom they were ſubject. | flin. de LL: et 
| | 5 | II. 8 1 
A Greek Verſion, or rather Paraphraſe, of the Inſtitutes by Theophilus, Mylii Hiſtoria 
by ſome ſuppoſed the Perſon mentioned by the Emperor Procem. Iuſtit. 2 C. 
but by Cujacius and others, one who lived ſomewhat later *. Anton; Aw. 
Quso libro nullus exſtat ad Fuſtiniani libros intelligendos aptior *. 2 * 
By this paraphraſtical Verſion the ſenſe is ſeen, in which Fuſtinian was Fabyot. Preef 
underſtood at the time when Theophilus wrote. Theoptt, 


Of this a Latin Tranſlation has been made, and found to have a good eqjac. ad Int, 


ſucceſs in accompanying Juſtinian's Inſtitutes. | 1. 11. 2, 
An excellent Edition publiſhed 1752, of Theephilus, Gr. Lat. with va- Vito ad Fro- 


rious Lections, Notes, &c. in two Volumes 4”. : pag. 16. 
Trivor, Oh- 
III. ſerv. Apolo- 


| get. XXXIII. 


The Baſilica, or Jus Graeco-Romanum, compoſed in the ninth and 5. et 6. apud 
| Ottom. The- 


tenth Centuries, in emulation of Juſtinian by Baſilius Macedo, Imp. and gur. fur. 

his Sons Leo and Conſtantine *. Rom. Tom.1. 
It was a Collection of Law for the uſe of the Eaſtern Empire, com- 3 

piled out of the ſeveral Greek Verſions of Juſtinian's Corpus, and other % 40. 


Books of Law, which prevailed in thoſe parts: was publiſhed in XVI ,utin. 1. c. 


Books by Annib. Fabrottus, Gr. Lat“. : Evjac: VI. 
er v. 9. 


Theſe Books were never received in the Weſt, and are conſequently of a 
* . 6 hs C. CINNO7'. 
no Authority there; but however have their uſe and value in comparing {7 e 


and explaining. * Par, 16.47. 
. P 8 | h It Fol. Vol. VII. 
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24 FFF 
| Tt iz unnece Try therefore to continne the account of the Greek Law 
'till the loſs of the Empire, as it was propagated by the Writings of 
Mich. Atuliota, Pſellus, Balſam:n, Harmencpulus, and others. | 
Before I cloſe this Hiſtory, let me add a word or two about the me- 
thod of citing the Law Books. 


IJ. Institutes. 


* Concerning D. | Digeſts. 
wich fee | C. 004 
Porta de oc- 0. 
cultis litera- | N. Novels. 


rum notis. 


Her. Hag! The Digeſts are allo frequently deſcribed by the Greek x cr Capital n, 
ce prima ſeri. or by double f, thus F. 
bend1 origing. It may perhaps be only the Cor ruption of ſome arbitrary Note of a 


cap. XXI. 
used Scribe, which had no meaning or foundation at firſt *. 


Not. ad Hit. The Iaſtitutes are divided into four Books : each Book into a num- 
Jur- 1 C ber of Tit/es or Chapters: and each Title into Paragraphs 80 wah the 


cept. Dig. 
» V. Mi. firſt is not numbered) and deſcribed thus: &. 


ſell. 15. pr. I. de Nuptis——Infl. Lib. I. Tit. X. princip. —I. 1. 10. pr. 
Vella. by C 2. I. 4% Nuptiis Inſt. I. I. Tit. X. 62. I. 1. 10.2 


o (0: The Digeſts are divided into fifty Books : each Book into ſeveral T7- 
9. Apen Gra tles each Title uſually diſtinguiſhed and numbered into ſeveral Laws, 
ber. Theſ.Crit and ſometimes one Law into Princ. and Paragraphs. The modern 


Tom. 1. way of citing 15 thus: 
Barth. Adver- | 
ſar. H. 17. D. 1. I. 5. 


eee Dizef, Firſt Book, Firſt Title, Fifth Law. 


.Epiſt. 97. 


VoRtus de And if the Law is divided into N a fourth number mut be 
Idololatr. IV. added. 


6. 
Cojac. XIL. D. 48. 5. 13. pr. 


Obſerv. 40. | Or, D. 49. 5. 13. 3. 

0 gg Antiently thus: J. 30. D. de R. ” or, Regulis Juri. 
Collefion of | - or, J. Legatum. D. de Capite minutis. 
Laws. or, /. Abſontem 5. D. de nn. 


5 J 1 7 In the V of theſe inſtances i is quoted the thirtieth Law of the Title in 
biefsra. the Digeſts de Regulis Juris. : 


Fabri The- 


fur. L. Ia. (The Names of the Titles were formerly ſo familiar, 3 the mention 
tinae, ad init. of them ſuggeſted to the Reader the Number both of Book, and 


LY Es Chapter, or Title. 
Alciat. III. 
Diſpunct. 16. And therefore, as this mthed {omctimes prevails, there i 15 now gene- 


Argol. inban- rally an Alphabetical Index of all the Titles, at the Head of the beſt 


vin, de Lud. 
ent 1.37. Editions of the Corpus Juris Civilis i 


Walther, II. In the /econd apt the firſt Word of the Law, not the N umber, 


Miſcell. 4. 
1 Cujac. XII. 18 cited. 


Oblerv. 40. | | And 


THE ROMAN LAW. 
| (And this is agreeable to the practice of former times: when Books, 
or Sections of Books, were 3 and quoted by the firſt Words. 
It obtained much in the Church, and we retain it in Te Deum, 
Jubilate, Nunc dimittis, &c. Thus that Hymn, which ſometimes 
makes a part of the Morning Service, was always known by the 
name Benedicite: and the Initials of the Pfalms in the Vulgate 
Tranſlation, {till keep their place in the Englith Liturgy. Thus the 
Fews called the books of their Pentateuch by the Word that ſtood 
firſt in each of them. Thus the Pope's Bulls, as Vnigenitus, and 
ſuch like: and anciently the Praetors Writs : Si certum petatur — 
Virubi — Vndevi— and Vti palſidetis, the laſt of which ran thus at 
large: — | 
7 EAS AE DES Q. D. A. NEC VI NEC CLAM NEC PRECA- 
RIO A. A. A. POSSIDETIS QVO MIN VS ITA POSSIDEATIS 
VIM FIERI VETO.) 
In the 7hird, both Word and Number. | 
But be it noted: 2 8 | 1 
Sometimes a Number added to a Word ſignifyed, that there were 
more Laws than one under the ſame Title, beginning with the 
lame Word, as | | 
I. Maritus. 1. D. Solut. Matrim. — D. 24. 3. 52. 
J. Maritus. 2. D. Solut. Matrim. — D. 24. 3. 54. 
The Abbreviation arg. before a Quotation implies, that the Text or 
Law produced is not a direct but a conſequential proof. 


P. 43 
Pr. 


I need not mention, that cod. (1, e. eadem Titulo) refers us to the Title 


laſt quoted, | | 
The Code is cited in the ſame manner as the Digeſts, viz. by Book, Title, 


and Law. | 


The Novels are cited by their Number, the Chapter of that Number, | 


and the Paragraphs (if any); as, 
Nov. 115. c. 3. 
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Bl 
| | Tmperator Cacſar Fuavivs IvsTINIANvs, Alamanicus, = 
1 | Gotthicus, Francicus, Germanicus, Anticus, Alanicus, Lan- 1 


dalicus, Africanus, Pius, Felix, [ nclytus, Victor ac Trium- 
phator, Semper Auguſius 


CVPIDAE LEGVM IVVENTVTI s. D. 9 
1 2 RATORIAM Majeſtatem non ſolum armis decoratam, ſed 1 


etiam legibus oportet eſſe armatam, ut utrumque tempus, et bello- 

rum, et pacis recte poſſit gubernari: et Princeps Romanus non ſolum 
in hoſtilibus praeliis . exiſtat, ſed etiam per legitimos tramites ca- 
lumniantium iniquitates expellat, et fiat tam juris religioſiffimus, * 
victis hoſtibus, triumphator magnificus. 


$ I. Quorum utramque viam cum ſummis vigilüs, ſummaque provi- 
dentia, annuente Deo, perfecimus. Et bellicos quidem ſudores noſtros 
Barbaricae gentes ſub juga noſtra redactae cognoſcunt: Et tam Africa, 
quam aliae innumerae provinciae, poſt tanta temporum ſpatia, noſtris 
victoriis a coeleſti numine praeſtitis, iterum ditioni Romanae, noſtroque 
additae imperio proteſtantur. Omnes vero populi legibus tam a nobis 
promulgatis, quam compoſitis reguntur. 


$ II. Et cum Sacratiſſimas Conſtitutiones antea confuſas in luculentam 
ereximus conſonantiam, tunc noſtram extendimus curam ad immenſa ve- 
teris prudentiae volumina, et opus deſperatum quaſi per medium profun- 

dum euntes, cocleſti favore jam r 
§ III. 


PROOEMIVM INSTITVTIONVM. 27 
8 III. Cumque hoc, Deo propitio, peractum eſt, Triboniano viro ma- 
nifico, Magiſtro et Exquaeſtore ſacri palatii noſtri, et Exconſule, neenon 
Theophilo et Dorotheo, viris illuſtribus, Anteceſſoribus (quorum omni- 
um ſolertiam, et legum ſcientiam, et circa noſtras juſſiones fidem jam ex 
multis rerum argumentis e ee. convocatis, mandavimus ſpecialiter, 
ut ipſi noſtra auctoritate, noſtriſque ſuaſionibus Inſtitutiones componerent: 
ut liceat vobis prima legum cunabula, non ab antiquis fabulis diſcere, ſed 
ab Imperiali ſplendore appetere : et tam aures, quam animi veſtri nihil in- 
utile, nihilque perperam poſitum, fed quod in 1pfis rerum obtinet argu- 
mentis, accipiant: et quod priore tempore vix poſt quadriennium priori- 
bus contingebat, ut tune Conſtitutiones Imperator1as = 5 hoc vos a 
primordio ingrediamini, digni tanto honore, tantaque referti felicitate, ut 
et initium vobis et finis legum eruditionis a voce Principal procedat. 


$ IV. Igitur poſt libros quinquaginta Digeſtorum, ſeu Pandectarum, 
in quibus omne jus antiquum collectum eſt, quod per eundem virum 
excelſum, Tribonianum, necnon ceteros viros illuftres et facundiſſimos 
confecimus) in quatuor libros eaſdem Inſtitutiones partiri juſſimus, ut 
ſint totius legitimae ſcientiae prima elementa. 


$ V. In quibus breviter expoſitum eſt, et quod antea obtinebat, et quod | | 4 
| Poſtea deſuetudine inumbratum Imperiali remedio illuminatum eſt. 


$ VI. Quas ex omnibus antiquorum Inſtitutionibus, et praecipue ex 
commentariis Caii noſtri tam Inſticutionum, quam Rerum Quotidianarum, 
aliiſque multis commentariis compoſitas, cum tres viri prudentes prac- 
dicti nobis obtulerunt, et legimus et recognovimus, et pleniſſimum noſtra- 
rum Conſtitutionum robur eis accommodavimus. - 


$$ VIE. Summa itaque ope et alacri ſtudio has leges noſtras accipite, 
et voſmetipſos fic eruditos oſtendite, ut ſpes vos pulcherrima foveat, 
toto legitimo opere perfecto, poſſe etiam noſtram Rempublicam in parti- 
bus ejus vobis credendis gubernari. D. CP. XI. Kalend. Decemb. D. 
IVSTINIANO PP. A. III. CONS. | 


Ws: O- 


28 
OBSERVATIONS 
4 UPON THE : 
PROOEMIUM of the INSTITUTES. 


HE Preface or Procemium of the Inſtitutes i is an Imperial Con- 
ſtitution of the Emperor Juſtinian, giving a SanQtion *, to what 
Tribonian, and his two Aſſociates had compiled. So that from 

the date hereof, viz. XI. Kal. Decemb. which was in the Year of the 
Chriſtian AEra 5 33. or, to ſpeak more accurately, from III. Kal. Jan. 
2 See C. 1.17. following * , theſe Inſtitutes were to be received as well for Law in the 
2. Fpenult. Courts of uſtice, as Elements or firſt Principles in the Schools and 
places of Education. | 
It is therefore by the Greek Paraphraſt Theophilus called H Aura 1 

BeCamoa r Irre, and by Tuſtinan himſelf Leges. 


Leges autem noftras, quae in his Codd. id eft, Inſlitutionum ſeu Ele- 
mentorum et Digefiorum vel Pandectarum poſutmus, ſuum obtinere 


C. 1179.2, : robur *, 
nult. Add. 


e . IN NOMINE DOMINI NOSTRI nw CHRISTI. 


This ſolemn Entrance upon his Legiſlation, In the Name of God, is 
_ elſewhere uſed, as in the II. and III. Confirmatioi of the Digeſts, in the 
Confirmation of the. Code, and at the beginning of ſeveral Novels, 


Thus, to uſe the Emperor's own Words, 
In Nomine Domini noftri Jeſu Chriſti ad omnia lis; omnefju 


C. 1.27, 2. actus ſemper progredimun. 
pr. A queſtion of Law ariſes from this, viz. Whether i in ſolemn Acts, 


— 3 ſuch as Deeds, Wills, and all other kind of public METRO the form | 


Mabillon. de Of Words commonly made uſe of, 


More parti- | 
cularlyin $6. 


To an INTHE NAME OF GOD. AMEN, 
| Montfauc.Pa- be of legal neceſſity, ſo that the Inſtrument ſhall be void for want of it? 
wk LE It is anſwered in the Negative, at leaſt that neceſſity is not evinced 


OP: 174 from this paſſage. The words here and elſewhere, are not dr/þo/itiva, but 
N D. do. enunciativa, as the Lawyers ſay: 7. e. make no rule of Law, but are 
2. 4. 1. 15. only a Form of Speech, that the Writer choſe to make uſe of. 

Which will be It is however maintained, that this is to be underſtood with Reſtricti- 


1. from on, viz. Unleſs the Cuſtom of the Place has made it neceſſary 5, 


ing The Emperor Leo gives this Solty a Went __ in the Ratifi- 


C. 30. 22. 
29 2 0 of Contracts: iS + 


"pr . ei- 
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OcoTiCopey By iv WevTt TULPWIP, ü & dy To E THY Neun TETWY CUNT 
x £xiyſuov Tp; Tv &Zimiciav w οο , Tv 60-yvv W &pevOL 
7 »” \ 7 / / 
p“ Ts N axuov, xiv pndeis Moyes Weolmyunoeus I. mpogmprotuc] 
| oulyeyogn]o a 9. RN, Leon. * 
. . „ A» 2. . . 
A Notion has generally prevailed, that the zeal of the Chriſtian Em- kd Boks. 
perors drew this practice from the Precept of the Apoſtle ', I ſhould ra- Harmenopu- 
ther take it as a remain of the old Roman Cuſtom, the ſtyle of that Coun- refs — 
try and People, who ſeldom wrote, or entered upon buſineſs of Import- this Paige 
ance, /ine Con/ilio Deorum, aut Ope invocata. 5 from the 38h 
In ea Civitate, quae omnibus rebus incipiendis gerendiſque Deos ad- . Colo. Ill. 
hibet 5, 8 l Ls 
Quae deprecatus ſum a Dus I. mmortalibus, Fudices more inſtitutoque XxX VIIL.48. 
Majorum, /lo die, quo auſpicato Comitiis Centuriatis, L. Murenam 
Cos. renunctavt *. | *Cic. pro Mu- 
. $ 7 0 2 ren. init. 
Bene ac ſapienter, P. C. Majores inſtituerunt ut rerum agendarum, g 
ita dicendi initium, a precationibus capere, quod nibil rite nihilque * Plin. Paneg. 
providenter Homines fine Deorum immortalium ope, conſlio, honore n 1. 
auſpicarentur *. x | Rn B. Civil. p. m. 
Ebog eg: reg Agyeoi, tis TTY BeArv £0450 oi eri 3 | 3 
So the Greeks always opened their Councils with a Sacrifice *. Thus the Acharn. y 44. 
Argives*. But with the Poets in particular this Cuſtom was very prevalent: *Liv-XXXU. 
| 2 


- Y | 6 . Fen g St . 5 
Proinde, jure Vatum, invocatis Diis, et inter Deos, ipſo, cujus res, Lieb. Gotha 
opera, conſilia dicturus es, immitte rudentes, pande vela, ac, ſiquan- — e 
do alias, toto ingenio vebere 5. Of this So- 


Cum bonis potius ominibus, votiſque ac precationibus Deorum Dearum- iy ke | 


5 j p more, 
que, i, ut Poetis, nobis quoque mos effet *= | Cic. in Vatin. 
| . Theocritus, ' $8,9- 
| | | \ / L . | 
Thus we come by Ex Aug apxuperta. n e oa be | 
: \ / , 5 . 
Ey Col KEV AZ, e d apzouas, Homer. 5 Ku Es 
Apxouer©- ceo, Ooice. Apollon. Rhod. Servius ad 
Ab Jove principium, Muſae. Virgil. * toe ; 


And from this ſolemn and religious practice at the entrance upon public: Pla. VIII. 


buſineſs, the term Auſpicari has gained the notion of Beginning, abſtract- rn * 4 


edly from its proper and primary ſignification. So the Inauguration of a nem. 
Prince, upon the ſame principles, is uſed for the beginning of his Reign. Add. Cic. Il. 
The Imperial Titles here recited have been well explained by many Legg: 3. 


| f | . 5 | Vrüni 
Writers, as well Commentators upon the Liſtitutes, as others, but more Vin nes cum 


particularly and minutely, by Gab. Trivorius in his Obſervatio Apologeti- Grace.” colla- 
ca, and Baron Spanheim upon Medals *. BY e 
= | Otto. The- 
5 oo 3 os N = ; . faur. jur. 
* Sancimus itaque cuicungue patto ſponſio divini numinis auxilia quo firmior ſubnixa adfuerit, Rom. om i. 
eum validiſſimam eſſe, planeque inſolubilem, et/i ne verbum quidem de poena facium fuerit Tom. II. 
This Diſtert. XII. 


— 


"2 — 5 
—— —— — — 


— 
—U — — 


— 
. LY 
— c — 


S — 


Sas; 
> nn oa 
— apt” 


_ 
($15: 
"EIT! 
4 11 
iin 
» $3 E#) 
. . 
1675 
1 64 
£ 15.5 
AHH 
4 117 5 
N 
9 18 1 
Y ' iy 
it Wa” 
"22% Mt 
+l Nang 
1. Ky 
=o. ) TY 
* 13:1% 
iin! 
5 152 
N 
1 7 N 
FP 1 L 
9 " [3 
1 Mz. 
iP | 
, 45 
1818 
+ 15070 
Th i 
£ 37 
* . 
1 7 
ii 124 
115 
IRE 
14K 
14 
1 
400 
14614 
1 4 
1111 
— 4Þ 
1 1 Fe 
141 1 
[1 1 i 
"es 
19 
Fir 
i108 
. 
171 
1 it 
31:4 
i441) 
13! 
14 
inf 
ity 
Th 
11 
18 
51 7 
SH it; 
3+ 
M 
14 i 
z ef + 
} 
$ 
191 
1111 
1 
14153» 
17101 
Tf 
$381 i 
„ » 
ri 14 
1114 
21 
1431 
1700 
41111 
T3481 4) 
171 
1 
1 1 
1713 
l 1 
l 
WT 5 i 
2 . 4 
Hine 
7 
{Mt 
FROM. 
. 7 TH . 
RI 
17 
36.1 125 
5} | 
e 
Nin 
Mang 
1 
H 
$112 oh 
1 i 1 
? y 1. 
$2275 
\ I" 
R . 
N 
N17 
11 
1 
c *$1 s 
F { 
g 1 
Er 
+ 
4 . 
$ * 
177 4 
ITT) 
19115 
115 
a 'F p 
15 
[ 
14. ; 
33 
f 
8 
5 
At 
"TR 
_ 


: 3 
i == 
— - 
: 72 
1333 
= 
l 4 
1 7 
; 
1 
= 
I 
LY : 
i £5 ; : 
* 5 8 
4 
. 
4 * 
1 
N 
o 


—— 


vn) = gp — 
——— 
p - 
—5— 


— 
— — 
Mut ann $3 lx! AAP: 5 


30 PROOEMIVM INSTITVTIONVM. 
| This croud of Titles is confirmed by many Inſcriptions, by Medals, as 
far as could be allowed, and by this paſſage in Seneca: 


* Senec. I. de Ambitioſae Majeſtati quicquid potuimus titulorum congeſ mus *, 


lement. 14. 
IMPERATOR. 
This Word has many Senſes. 
I. The firſt and fimpleſt is that of General, or chief Commander of 
an Army, 
Cic. I. de Imperator eſt 4 iftrator belli W 
Orat. 48. 


II. Imperator in a more emphatical ſignificat on, is a Commander, 
who upon a fignal and important ſervice, had the Title IMPERATOR 
confer'd upon him by the acclamations of the ſoldiers, or a decree of the 
Senate. This, both during the Republic: 


Caſtella munitiſſima, nocturno Pomptinii adventu, noſtra matuting, 
6 Cic. V. ad cepimus, incendimus : Imperatores * ſumus . 
Attic. 20. And after, 


Tiberius id guoque Blaęſo tribuit, ut Imperator a legionibus ſalutare- 
tur, priſco erga duces honore, qui bene geſta 852 gaudio et impetu 


7 Tacit. III. vicloris exercitus conclamabantur '. 


_ u Thus the Name of Imperator from an Office, became a Title of Dignity. 


Philip.4.ets. And the number of the Enemy, that fell inthe engagement, was aſcer- 


4 15 0 56. tained: below or under which this Title was not e applied, 


O d' 5 Avrarleg ATTOKPAT QP em; T1 vin, vH T'S # H T Wy _ 


: Dion Caſſius Qoveupuevuy sA&T[ovo; TTAPA TO NENOMIEMENON 3 Tog, eech. 
XXXVII. 40. 


9 B. Civ. 11. 
p. m. * muſt be Ten Thouſand. 


We are taught by Dien Caſſius, that this Title was confer'd but once 
in one War. Claudius, ſays he, in his War againſt Britain, 


Au ronęa rug NOAAAKIE eco b APA TA HATPIA. 0s you 
ECW E rde TAEOV q N Arat ü £% TS ab wo f Tv ei Ta ry 


Dion Caſſius H + 
78 755 This Title was commonly expreſſed in their Coins, both under-the 
ee Span- 


heim. Diſſert. Republic and after *. 
X. Tom. Il. III. Imperator, under Julius Carſar, _ a third ſignification, and im- 


PE e plied the ſovereign civil Authority, or what we underſtand by Emperor. 
n us 


XLIIL 44. et. Let it be remembered, that Imperator in this Senſe ſtands firſt: in the 


Not. ad loc. firſt and ſecond it ſtands laſt. 
Id. LII. 41. . | : 
Zonaras X. 32. J TY 
| * Antonius hujus vicloriae cauſa IMPE RAT OR, * caeſorum numerus conſtituto 
minor et, appellatus ef. 
+ ALIDVOTIES IMPERATOR difus ef, contra inſtitutum Romanorum. . Negue 


enim ſacpius, quam ſemel, licet uno de bells id nemen afſumere. 


4 — 


From Appian we learn *, if Appian may be credited, that the number 
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 -PROOFMIVM INSTITVTION VV. 3 
So we ſay Imperator Caeſar Auguſtus, but on the other hand, we ſhould 
We M. Talus Imp, as 2 lain from the Addreſs of many of his Letters. 


Recepit Julius praenomen Imperatoris, cognomen Patris Patriae*. 2000 in 
It is ſo conſtantly in Inſcriptions : | EM 
: IMP. CAESAR. DIVI. FILIVS. etc. 


Be it alſo remembered that the ſecond Senſe was not loft or deſtroyed by 


the third. Thus many Emperors [ Imperatores] were ſaluted Imperatores * Tacit Ai 
long after their Acceſſion. Octavian, for inſtance, had that compliment rank _ : 


- paid him upwards of twenty times. 0 Campianus de 
| Numerus etiam Conſulatuum celebrabatur, quo Valerium Corvum et R = . 
C. Marium ſimul aequaverat (Sc. Corvus VI. and Marius VII.): Dion Caftus 


Continuata per ſeptem et triginta annos Tribunitia Poteſtas : Nomen XLUI 44. 


f «Y 5 Gruter. 
Imperatoris ſemel atque vicies partum“. CXL. 2 


Moſt of this appears confirmed from Monuments of that Emperor. » x; Theod. 
. e ee | Gronov. ad 
5 E | i : þ - 6 Marm. Baſ. 7 
| | Coloſſ in ho- 
nor. Tiberij. 
Cap. . 
Caſaub. ad 
Sueton. Jul, 
978. 
Alex. Ab Alex. 
I. 2. 
Buleng. Imp. 
— bn 
| be 3 3 : Loon de Ma- 
And accordingly an Inſcription at Rimini erroneouſly copied by Apian, num. Serv. I. 6. 


and others, has been thus reſtored, Gravin.delm- 
per. Romano. 


IMP. CAESAR. DIVI. F. AVG. PONT. MAX. COS. ee e 
XIII. IMP. XXI. TRIBVNIC. POTEST. XXXVII. P. P'. provinc.tt. 9. 


Concerning the title Imperator, may be conſulted the Authors quoted —Falt.p.304, 
Valtrin de Re 


in the margin - | Militari VII. 
CAESAR I. 
- WOE Thef. Ant, 
Was a Cognomen in the Gens Julia, which was aſſumed by the ſuc- Rm. J. IV. 
ceſſors of Julius. p. 1864. 


In proceſs of time, v/z. after Nero, it was the practice to give this BAN de 
Name to the Sons of the Emperors. So Domitian s. Trajan?. Afterwards wh 355 . i 
thoſe who were deflinati Imperio began to be called NoOB1LISSIMI 5 Tacir, III. 
CAESARES'. Upon the removal of the Empire from Rome to Byzantium, Ht. 86. 


b 5 4 h ! . . 
Caeſir again became the Name of the Emperors. 1 > ON 


And in the ninth Century, the Title of Caeſar was transfer'd by Pope 1 Coir ad 
Leo to the Emperors of Germany, who {till enjoy it. Baron. ad an. 
And by a Conſtitution of Gregory V. P. M. and Octo III. Imp. the Ger- . ct 97. 


: | - 1 In- 
man Princes, now called Electors, were empowered to nominate a Suc- Da 


ceſſor, or Heir Apparent, whole Title is King F the Romans, . Spaabeter T. 
x . „„ | nll. p. 357. 
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In like manner 


Prince of Wales —— TEE England. 

Dauphin ——— — France. 

Prince of Aſturias — Spain. 

Prince of the Brafillcs Portugal. 
And Anciently, : 

Prince of Finland — Sweden. 


Prince of Norway — Denmark. 


FEAVIY SS. 


This Title was uſed by a long ſeries of Emperors from Vg -ſbafian, who 
fprung from the Flavian Family, an obſcure and ignoble one, according 
3 In Veſpal. to Sueftontus *, obſcura ac ſine ullis Majorum imaginibus. 
init. i For almoſt every new Family among the Emperors contributed a new 
itle. 
Thus, as the Emperors upon their deceaſe became deify'd, we find a 
ſucceſſion of Prieſts for every diſtin& Race or F n %., 


Sacerdotes 
Flavii „ na 
Adrianales 
| Aeliam - 
ow 4 . - Antoniniani, Kc 
a I.. AppAEO L. F. 
a Vn A. FEY PVP. 
. PVDENTI p. p. 
T RIB. COH. XII. 
VRB. ET X. PRA ET. 
| FLAMINI FLAV. 
See Meurd. | PATRO . 


Exercit. Crit. 
Parr l Cap. Upon this occaſion it may not be improper to obſerve, how the Com- 
8. 


Pliment paid by Martial to one of this Family, became almoſt a ny": 
Manebit altum Flaviae decus Gentis 
„ Martial. 9. Cum Sole et Aftris, cumque Luce Romana. 
eff. 11.8. It muſt not be forgot, that this title of Flavius had been Ls for e 
time, and reſumed by the fourth Predeceſſor of Juſtinian. 
Nor muſt it be forgot. what havock the old Gloſſes of the Inſtitutes 
make in expounding Flavius &c. and ſuch paſſages, for want of the light 
of Claſſical Learning. 


ALAMANIC Vs, &c. 


The Titles which follow, were taken, more Romanorum, from the Na a- 
tions he had ſubdued, or from thoſe he had ſome pretenſions to. 
Sub quo Vandalici cect derunt firage Tyrann, 
7 Corippus de Edomitique Getae, pubes Alamannica, Franci ', 


juſtiniano. This 5 


PROORMIVM INS TTrV TIN VVV. © 33 
This was done in imitation of the old Romans, Scipio Africanus; Me- 
tellus Numidicus, Creticus; Servilius 1/auricus &c. | 
CRETA dedit magnum, majus dedit AFRICA nomen, 
Scipio quod victor, guodgue Metellus habe. 
MNobilius domito tribuit GERMANIA Rbeno: | 
Et Puer hoc dignus nomine, Caeſar, eras ". | 7 Martial. 2. 


AFRICA vwi#orem de ſe vocat, alter ISAV RAS, "PF a 89 5 
Aut RE TVM domitas teſtiſicatur opes : 
Hunc NVMIDAE faciunt, illum MESSANA ſuperbum : 

Nl: NVMANTINA traxit ab urbe notam 8. * Ovid, I. 


. . : Faſt. 593. 

Si ejus Saeculo mos ille vixiſſet (or viguiſſet rather), quo Romani Duces 
Macedonici, Cretici, Numantini de vocabulis Gentium ſubactarum 
adoptruum inſigne ſumebant *. . Lat. Pacat. 
7 fig WL Drepan.Pane- 


I cannot here omit that high-ſtrained Compliment, which was paid to 57 - 2 


Germanicus : | 
Si petat a victis, tot ſumat nomina Caeſar, e 5 
Dot numero gentes maximus orbis habet. | „Ovid. I. 


We muſt not paſs over the famous Circumſtance in the Life of Cara- 
calla, who had killed his Brother Geta. = 


Non abs re eff etiam diaſyrticum quiddam in eum dictum addere. ” 
Nam quum Germanici, ef Parthici, er Arabici, ef Alemannici no- 
men aſcriberet (nam Alemannorum gentem devicerat } Hetvius Per- 
tinax — dicitur joco dixiſſe: Adde, fi placet, etiam GETICVS 
MAXIMVS, quod Getam occiderat fratrem, et Gotti Getae 
dicerentur *. | 2 Spartian, in 
| | Caracalla *. 
3 : C. 10. 
|  FRANCICVS. 
Not the ſame with Gallicus. The Franci were a People of Germany, 
beyond the Rhine, who afterwards invaded the Roman Province of Gaul, 
and founded there that great Empire, which is now called after them. 
But this happened ſome time after our Period. 
| Multa ille [ Conſtantinus] Francorum millia qui Bataviam, aliaſque cis 


Rhenum terras invaſerant, interfecit, depulit, cepit, abduxit *, 3 Panegyr. 
5 3h | 3 | Ts | 1aximian. 
So it is ſaid of Aurelian: | | et Conſtant, 
I - * 7. . . 5 . C. . 
Idem apud Maguntiacum, Tribunus Legionis ſextae Gallicanae, Fran- y 
cos, irruentes, quum vagarentur per totam Galliam, fic adflixit *—, * Vopiſe. in 

| | | | ureliano 


The Title Francicus was firſt given to Probus by the Acclamation of © 7. 
the People, according to Yopiſcus *, They inhabited that Tract of Land 5 in Probo 


that lyes between the Rhine and the Weſer.. . c. 11. 
E GER- 
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GERMANICVS. 7 
Here again we muſt diſtinguiſh between the Germans, and Almains, 
as 1s evident from both Titles being attributed to our Emperor here, as to 
many others alſo. FT. x 5 
Teſtes ſunt Marmari dae in Africae ſolo vicłi, teſtes Franci inviis ſtrati 
paludibus, igſtes Germani et Alemanni, longe a. Rheni ſummoti 
5 Vopiſc. in Iittoribus *. | 8 
P robo C. 12, F . wm. | | . . x . . 
| Denique ut omnis Alemannia, omniſque Germania cum caeteris quae 


| adjacent gentibus, Romanum Pop. ferratam putent gentem, ut ſpe 
6 Trebell. | | 


Pell. in X Xx. cialiter in nobis Ferrum timeant . 

3 PIVS. . 
| This Title was firſt invented for Tiberius, the Heir of Auguftus : but 
1 did not take place. ü . 
Tiber. 17. Cum PII Cognomen delatum effet Tiberio, poſt debellatum ab eo Iliyri- 
gebenen, cum Auguſtus interceſſt "| 


Cupitolin, in -- | Pius, Felix, &c. were antiently uſed with the Romans for Sur-names 
Antonino Pio. or Agnomina, as Metellus for his filial Duty got the addition of PIVS 
8 on (and Aeneas before him), Sy//a from his Succeſſes, FELIX. When the 


2 hay Emperors firſt took them up, they were perſonal Compliments, but paſſ- 


| Entrop. VIII. ing over to their Succeſſors, they became, in proceſs of time, as it were 
+ incommunicable, and ſo many expreſſions of Majeſty. 


Spanheim. T. 2 | . 
I, ry 434 It was firſt aſſumed by Antoninus, the Succeſſor of Hadrian *: 


. OT * ' AvTewvivos 0 rig EuoeCeiag erwvupuog, 6: Se x eig HMA rd rij T6901” 
. yoping TavTy; node ee 

vita. c. 8. | | wa. | | 

2 Plin, VII. | F E EI : A 


PTY 85 This Title is ſaid to be firſt made uſe of by Commoedus*, But according 
8 5 to others, it was prior to his Time *. And it 15 not improbable, the ori- 
Dion Caf, ginal of it was owing to Sylla, the Dictator', of whom it is ſaid, — 


4 . Multi dubitavere, Fortior an Felicior efſet * 

Jom. II. De quo Juvene [Mario {c. C. Marii F.] guid exiſtimaverit Sulla in 

2 promptu eſt. Occiſo enim demum eo, Felicis namen afſur:ffit *. 

B. Jugurch. Vius fibi ab hoc aevi Felicis cognomen aſſuerit L. Sylla. Civili nempe 

IO: Sanguine, et patriae oppugnatione adoptatus, et quibuſdam Felicitatis 

8 2 bow inductus argumentts, quad proſcribere tot millia ac trucidare potu- 
* plin. VII. et. O prava interpretatio, et futuro tempore infelix *. 

of A wg Luis ex ullis Dus vęſtris gravior et ſapientior Catone, juſtior et mili- 

ae EA tarior Scipione, quis Jublimior Pompero, Felicior Scylla, copigſior 
G. mes. c. 11. Cr aſſo, eloquent ior Tuliio“. EE „% 


® Sucton, Ii. Adſpice Felicem Sibi, non Tibi, Romule, Sullam. 
ter. 59. | 7 TS | 


: T: ures 
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Tur pem Adoloſcentulum, et Virum ere dicerem, niſi ipſe ſe Felicem T1 


appellari maluifſet *. + 
Difus potius, quam fuerit, Felix 9, | Me 1 5 
Sulla Felix, fi ſe farcius vindicaſſet: ſed enim vero multis capitibus | 
Roftra complevit. N 
Appian mentions a gilt Equeſtrian Statue of Sylla, with this Inſcription, 8 
CORN EL. SYLLAE. IMPERAT. FORTVNAT. I. I. p. m. 410. 


There i is ſomething very extraordinary 1 in the notions of the Roman 


Emperors upon this Head: 
Noli Timere : Cacſarem et gjus Fortunam vebu, were the Words * 
Julius Caeſar. 
Tertia die, quum 2 gravari videret, M. Antonino Remp. et Filiam, 
ragſentibus Praefettis, commendavit, Fortun amęue Auream, quae 
in Cubiculo Principum poni ſolebat, Tur” 3 ? Capiclin. 
in Antonin 


Which was therefore called Fortuna Regia. e 


Fortunam deinde Regiam, quae comitari Principes, et in cubiculis boni 
Jolebgt, geminare ſtatuerat, ut ſacratiſſimum fimulachrum utrique 
 relinqueret filiorum. Sed quum videret ſe perurgeri, ſub hora mortis 

275 Me fertur, ut alternis diebus apud filios Imperatores in cubiculis 


5 ortuna poneretur *. 4 Spartian. in 
Severo fin, 


And in like manner, Juſtinian in | his laſt Sickneſs ordered that Tuſtin, 
bis Succeffor, ſhould be crowned with the Imperial Diadem, and that the 
Sr en Faventis Fortunae ſhould be carried into his Apartments. 


INCLYTVS 


Is a leſs frequent Title: to be ſeen however among the Imperial 
ones of 


Decius J. rajanus Gruter Tnſer. CCLXXII. 5. | 
Conflantius — —— » CCULXXXI. 1. - 
Valentinian —— — CCLXXXV. 6. 
Valens CCLXXXVI. 1. 


VICTOR et TRIVMPHATOR ,,,.. 
Theſe Titles prevailed about the time of Con _— M. and were con- Diſfert. Cy- 
Prian. p. 245, 


tinued by their Succeſſors, as appears from Inſcriptions. Cuper Me. 

Conflantinus, Conſtans and Conſtantius were the Firſt, whoſe Medals bear 2 Antig. 

VICTO RES. OMNIVM. GENT IVM. Otto ad Pro- 

ET. TRIVMPHATORES. GEN TIVM. —— 
 BARBARARVM: Nummar. 


E 2 Sic Pes. 371+ 
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Sir Victor ac Triumphator Juſtinianus Inperator, et . Bel; iſt 
e Jordan. de rius Vandalici, Africani, Geticique dicentur *. 


ane . eee Juſtinian was often in the Camp faluted CALLIN [- 
CVS, by the Acclamation of the Army. 
The Title Triumphator, was only given pro auer Imperia, non pro re- 
cuperato. And this more Romano. So 9, Fulvius and L. Opimius, becauſe 
7 Valer. Max, they recovered Capua and Fragell: le only, were denied a a Triumph. 


II. 8. 4. 
AVGVS TVS. 


This Name was firſt given to Ofavian, A. V. C. 727. upon A particu- 
lar occaſion, which ſee in Dian Caffius quoted below. 


Tradlatumin Senatu, an quia condidifſet imperium, Romulus vocare- 
turn: ſed ſanctius et reverentius viſum ęſi nomen Auguſti, ut ſcil. 
* Flor. N. 2. jam tum, dum colit terras, ipſo nomine et titulo conſecraretur 8. 


C. Caefaris, et deinde Augufti cognomen afſumpſit, alterum teſtamento 
majoris avunculi, alterum Munatii Planci ſententia, cum, quibuſdam 
cenſentibus, Romulam appellari oportere, quaſi et ipſum conditoren 
urbis, preevaluit Munatii Planci jententia, ut Au gnftus potius vo- 


Mn” 15 c.aretur, non tantum novo ſed etiam ampliore cog nomie, quod l:ca 
Dion Caſlius. | quoque religigſa, et in quibus augurato guid conſecratur, Auguſta 
LI. 16. dicantur ab auctu, vel ap avium gejin guſtugue : ſicut etiam Ennis 

A 24 Ill. docet, ſcribens 

Appien de Auguſto augurio peſiguam inclyta condita Roma eff o. 


* 15 oy Though Szetonius diſſembles the Fact, it is plain from Dion that he 
Cenſonic. de affected rather the Title of Romulus, but was afraid of the Jeatouty of 
Die Natali. the People, and the Trouble it might coſt bim. 

061 l. Fig, This Title at firſt was only perſonal, and did not convey any Idea of 
£90. et 609. Sovereignty. For it is the name, by which we frequently particularize 
Spanheim. de the Succeflor of Julius, This Obſervation has been lately well ſupported 
uſu Numiſm. by a French Writer; who likewiſe has taken upon hun to enquire, by 


3 , e 4 what Steps, and at what Period, the Title of Auguſtus came to expreſs the 


Gronov. ad Imperial Power. 
or yh ng or Auguſtus was a Name, that french ofthe el Family took, 
„er. who were never Emperors: * as Germanicus. The Female Line, who had 


2 kt m. not the leaſt Shadow of Sovereignty with the Romans, had it, as Antonia 


Miſcell. 22. Major. And thus Livia, firſt — the Name of Auguſta, when ſhe was 
1 ons adopted by her Huſband's Will into the Julian Family: 
cad. des In After the time of Diocleſian, it was changed into AE Lands : 


| ſcript. T. * which Title the Emperor of a now . 


p. 432. 

Nov. 17. in As- 8 

init. 5 1 3 

= "Yn Perennit Auguſtus = 

Epil. 5. 5 5 „ Semper- 
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Semper-Auguſtus like Semper-Florentis Homeri*, - Gomes J. 


So Tibur ſemper udum in Horace. Semper- Amicitia. Propertius. To this 
may be rcfer'd Semper-/enitas of Terence. And this Paſſage of Nepos *. Ter. Ande. 


 Quibus rebus fiebat, ut—eorum voluntate perpetuo-1mperium obtzneret. 6 2 12 


Go Ingue dies magis in montem ſuccedere Syluas 


Cogebant, infrague- locum, concedere cultis. 7 Lucret. V. 
1369. See 
Schott, Nod, 


Pr. IMPERATORIAM MAIESTATEM. ; 3 


Majeſtas was applied indifferently to that Perſon, or part of the People, p 8 4 


where the Supreme Authority reſted. During the Republic it was with 2 1 
* - 


the People, Majeſias Populi Romani. STVS. 
Maje/las eff Magnitudo quaedam P. R. in jus poteftate ac Fure re- » Cic. Part. 
tinendb *, 988 
Si Majeftas % Amplituds ac Dignitas Civitatis, is eam minuit, qui | 
exercitum hoſtibus P. R. tradit?. 2 Id. IL de 


Or to whom they delegated their Authority and TuriſdiQtion, 2 gui vicem 9 


Reip. ſuſtinebant. 

Thus Praetors, Judges, and all thoſe, who had any ſhare in the public | 

Adminiftration, are ſaid to have Maje/tatem *. e 
Thus the Parental Authority, which was armed with an abſolute Power D 1. 1. 1. 

of Life and Death, is by ſome of their Writers called Majeftas Patria. wn . 
Pliny * has Majeſlas Pueritiae, Livy * Majeſtas Matronarum in a ſome- p. 9 I pr 


what different fenſe. _ 2 Valer. Max. 
The People by the Lex Regia, transfer d all their Power upon the Em- 1 
. Whence Majeſtas 0 | 4 3 : 
| Majeſtas Tiberit 12 | | - 5 Tacit. I. - 
1. mperatoria e was introduced ty Gallienus, and continued erer? 
* 4 x Pollo u Gal- 
lieno. c. 14. 
$3. MAG IST RO PALATII. del 
The Mag iſter Palatii or Ogiciorum, as he is ſometimes called , is an pr. N 
Oikce, not unlike our Lord Chamberlain Guther. de 
The Officers at Court in the lower Ages were generally called Ma- A 1. 
87/tri, as : Magiſiri Scriniorum Coſpinian. in 
. Le v. Aurel. Caſ- 
| — Ofectorum ee 
ujac. Para- 
Gather, de Officts De Auguſtae, and Campianus de | Magiftratibus cept 


Romants, are very uſcful Books to be conſulted upon ſuch Occaſions, as Gg. 
theſe. And it may not be improper to obſerve, that the great Officers C 12. 
under the Republic, and in the higher Empire are deſcribed in ſeveral 5. . 
Titles of the firſt Book of the Dige/ts and thoſe of the lower, in the firſt 
Buok of the Code—and the 1 6 

3. 
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$3 EX QVAE STORE. 

The Quaeſtor was an Officer, which in proceſs of time came to reſem- 
ble, in ſome reſpe&s, our Lord Chancellor, as he was Os Imperatoris, 
Armarium lezum, &c. Of him we ſhali ſpeak in a more ſuitable place. 

The Words, Exquaeftore, Exconſule, &c. are what they call undeclina- 
ble. We never ſay, Exquaeſtor, Exquaeſtoris, Exconſuli, &c. however the . 

780 ceſt. Conſtruction may ſeem to require it“. 


a 23 av They ſignifye one who had {ſerved the Office of Quzeſtor, Conſul Ge. 
13 who! in the better Ages were called Viri Ruarftorit, Conſulares, Praetorii &c. 


Toaliit. 
$3 ANTECESSORIBVS. 


Anteceſſor was diſtin from the Juriſperitus or Juri iſbrudens F orenſis. 
This exerciſed the Law in the Courts of Jullice 7 the other Wann the 

i Cujac. XII. Theory of it in the Schools. 
Oolerv. 40. The Emperor in the Confirmation of the Digeſts, and elſe where, calls 


'Trivor. Ob- 
ſerv. Apolog. them 


XXXII. 4. T.egitimae Scientiae Profeſſores, Do@ores, Interpretes et EZnynras. 


Anteceſſor is not denominated from any Rank or Precedence, as Tur- 
VIII. Ad- webus imagined *. Nor ab Au#oritate Cenſoria, which is the idle miſtake 
vert. 1d. of Ab , being betrayed into it, by the barbarous Greek Tranſlation of 
+ IT. bir this Word, AJjodrrup. 


punt. 12, 
The term Anteceſſor is 8 from the n Militia: 
Per Speculatores et Anteceſſores nunciatur *. 
+ Hirtius de Irruperant jam agmints Anteceſſores *. 


B. Afic Tt was natural for a People, whoſe ſword was their profeſſion, to draw 


2 Sueton, in all their metaphors from the field. Of which the following paſſage is a 
Vitell. 17. very ſtrong inſtance: 


Advocati, qui dirimunt ambigua Fara caufarum, ſuaegue defenſionis 
viribus in rebus ſaepe publicis ac privatis lapſa erigunt, fatigata 
reparant, non minus provident humano generi, quam fi pracliis ny 
vulneribus patriam parenteſque ſalvarent. Nec enim ſolos noftro 
perio militare credimus illos, qui 1 clypeis et thoracibus ze- 
tuntur, ſed etiam Aduocatos. Militant namque Cauſarum Patroni 
gui glorioſae vocis confi munimine, n. dem, vitam et 

C. 2. 3. 14. Poſteros defendunt®. 


Thus their military Privileges were extended to the Gown, by the 
fiction of Togata Mzlitia: and that was called Peculium quaſi Caſtrenſe, 
„. £1, 7. 940d ad . Peculii Coftrenſis — fam. N Togatae Militiae 


— 2. 7. 4. e Salariis adguiſivit. 
— 12. 31. 


vnic. | | | | wo $ 3. | 
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83. POST QVADRIENNIVM. 

The old Method of ſtudying the Civil Law is here deſcribed. Four 
years were employed before they arrived at the Imperial conſtitutions, 

I. The firſt year was taken up in reading the Inſtitutes, and the r 
evra, 7. e. the four firſt books of the Digeſts. Theſe were called Du- 
pondii, or Fuſtinianei Novi. er 

II. Edi&ales, ab Edicto, which is much illuſtrated in this Diviſion, viz. TE 
the ſecond and third part of the Digeſts (of which parts or diſtribution 
we have ſpoke above, pag. 21.) Libb. V.— XIX. | 

III. Papinianiſtae: from Papinian, whole writings abound here, vi. 
in the fourth part of the Digeſts, Libb. XX. — XXVII. which is the com- 
mon reaſon aſſigned, but, I think, not the true one ?. . | 9 See Joſeph, 

IV. Lytae : from being ſupoſed now capable of ſo/ving any difficulty — 
in Law. This year finiſhed the remainder of the Digeſts. 
V. Prolytae: this year, they advanced to the Code. 


All this is to be ſeen more at large in the Conſſitution, Omnem, before 
the Digen — 8 | © Add. Scopp. 
The Qyinquennale Studium Furis has obtained in all ages. And with $2 't 
us I find one YYh1te of Baſinzſtocke (a ſon of the famous Civilian of that - gee Per. 
name) about the reign of Queen Mary, intitling himſelf Magiſter Artium, Muller. de 
et Lyta Juris. | — ris, 
The Compilers of our Univerſity Statutes ſeem to have had an eye to 5 1. c. 4. 
this diſtribution; | 
Annum integrum Inflitutionum lectioni domi ſuae impendat. Deinde 
Quinquennium Zotum publicum Juris Praelectorem aud!2t *. os 


LAY. 


I. A w 


AND 


Inſtit. Lib. I. Tit. 1. 
Dig. Lib. I. Tit. 1. 
 Gretius, B. I. Ch. J. 
Pufendorf, . 


D. 1. 1. 11. VS! is an aequivocal Word, and ſtands for many Senſes * according to 


Jur. U. 8 its different uſe and acceptation. Some Lawyers reckon up near forty *. 
Cap. 5. From whence it follows that the Emperor and his Lawyers, who begin 


* Muelen. ad their Works with Definition, would have done better, if they had pro- 
ef. * B. ceeded more phileſophico, and diſtinguiſhed before they had defined. 
| * 
| Therefore in this great Ambiguity of Signification, what relief can be 
expected, muſt be had from the moſt ſimple and natural Diſtribution ; 
and this is what I am endeavouring. 
The conſideration of Law or Jus is naturally twofold. Fus is either 
Conflituens, or Conſtitutum, that is, the Word Jus is either applicable to 
that Power, Law or Authority which lays upon us an Obligation, or it 13 
ſecondly applicable to that Duty, or that Obligation itſelf. Jus is either 
Lex quae ſancit, prohibet, or cavet : or it is, Ia, quod Lege ſancitum, pro- 
hibitum aut cautum eft. 
And thus in the Law books, agreeable to this diſtribution, the four 
firſt Titles in the Digeſts, viz. 
De Tuſti tia et Jure, 
De Origine Juris, 
De Legg. Senatuſque Conſultis, 
De Conſtitutionibus Principum, 


And the two firſt Titles in the Inſtitutes, viz. 


De Fuſtitia et Jure, 
De Jure Nat. Gent. et Civili, 


belong to Jus in the firſt Signification: and, in general, the remainder 
of the” Titles to the other. 
The former, Philoſophers would call Jus in the Aue, the other, 


Jus i in the Concrete. 
To 


LAW AND RIGH x. 41 
To inſtance in a very familiar way of Expreſſion: When we ſay that 
Nature is the common Parent of every thing : and again, That ſuch or ſuch 
a thing does not exiſt in Rerum Natura, we mean by this common word 
Nature two very different Apprehenſions: by the former, no leſs than 
Providence, or that Power which produced all things ; and by the other, 
the preſent ſyſtem of Beings ſo produced and created. The Schoolmen in 
their barbarous Latinity call one, Natura Naturans, and the other, Na- 


tura Naturata. | 
To proceed therefore: This Jus Conſtitutum may be conſidered in two 


Lights, juſt as that Jus may be applied to Actions, or to Perſons. i. e. 
Jus may be ſaid of an Action, which we perform or forbear, in con- 
formity to a Law which enforces or forbids it. | 
Or it may be underſtood of the Intereſt of a 3 who may be ſup- 
poſed to have a Right in ſuch Execution, or ſuch Forbearance, 
To inſtance in the Law of Nature: when I conſider, 
1, That um Praeceptum, or Direction of Nature, or natural Rea- 
ſon, which injoins Obedience to Parents: | 
2. That Expreſſion or Behaviour, which ſhews it: 
3. That Right or Demand, which the Parent has to receive it: 
All theſe three with equal Propriety are called Tura Naturae. 
So that Fus is either | 
I. Regula, a Law, Rule, Ordinance, or Direction. 
2. An Action conformable to that Direction. | 
3. A Right, Title, or Property ariſing fromthe Virtue of that Obligation. 
Of each of theſe more particularly. 
| I 


| Fus in its firſt and primitive Senſe is Fuſtitiae Regula. Or, 1d quod Lex 
pPraecipit. 5 
7 ; ub Naturalis Ratio inter omnes homines conſlituit—vocatur Jus | 
Gentium *, „ | P. 1. 1. 9. 
The Definitions of it in this Senſe are many, | 
Legis Pracceptum. | 
 Tuſtitiae Regula. 
Norma Legis. | | 
Regula Adtuum Moralium, obligans ad id quod rectum eft *. 5 Grot. de J. 
Forma et Regula in Negocus, Commerciis et Contractibus. 3 _ 
 Fufli Iniuſtigue Regula 3 == 
| Lex vel Decretum, quo Superior fibi ſubjeftum obligat, ut ad iſtius 72 
Praęſcriptum atttones ſuas cumponat. I. de U, 


3 
F Conſtitutio c. 2. 52. 


42 LAW AND RIGHT. 
Conſtitutio jubens pro Imperio quae recta ſunt. © 
Regula humanorum Actuum, et Menſura quae movet ad refte db 
Regula omnium Actuum Moralium, gui 40 homi ne profictſcuntur, obli- 
gans ad id quod rectum, juſtum ac honeftum eſt : og quod cum Fuſti- 
via convenit atque conſentit. 
Of cheſe Definitions perhaps the ſhorteſt is che beſt, * 


Norma Legis. 
Praeceptum Legis. | 
For though it is often underſtood of the Law itſelf, it is, to ſpeak more 
accurately and philoſophically, the Efe# or Operation of Law: it is that 
Bond or Obligation, which a Law properly conſtituted produces, and dif- 


fers from it, as an Efe# differs from its s Cauſe. Lex ſel. e ns 
Praeceptum voratur Fus. 


Inter quos Ratio, inter eoſdem etiam recta Ratio communis eft. Qyae 
cum fit Lex—inter quos 2 % Communio Legis, inter eos Com- 


1 Cic. IL. de munio Juris eft ®, | 
2 £ Eft enim unum Jus, quo devincta eft hominum Societas, et DEF Lex 
9 Id. ibid. 15. conftituit una: quae Lex off recta Ratio. 


Or it may be conſidered thus: Lex is a preciſe and Fcterninate Rule of 
Action, tyed down to a particular Fact or Circumſtance. Whereas the 
abſtracted Confideration of that Frame, Syſtem, Complexion, or Diſpoſi- 
tion of Duty, which — from many of thoſe Rules put together 1 is 
what we mean by | 
So when we fay,. T be Civil Law of the Romans, or, The Common Law 
of England, We have a quite different Apprehenſion from our Idea of the 
Lex Horatia, Cincia, or the SCtum Velleianum, in the one caſe; and a 
ſingle Statute, or Act of Parliament in the other. 


Jus in this firſt Signification may not improperly be derived a Fubendo. 
XII. Tabb. VOD VNOV POPVLVS IVSSIT ID IVS ESTO. 


So in the very Form of making a Law, « or Populum rogandi, 
' Inftances of Pelitit, IVBEATIS, Quirites, Sc. 


9 2x De legibus jubendis aut vetandis *. 

— 4 1 Jura et Juſſa Populorum. 

"x Haba uod fi Populorum juſſis, i Principum decretis, f ſententiis Fudicum 

Orat. 13. IVRA conſtituerentur *, 

1 3 Qui pernicioſa et injuſta populis juſſa deſeripſerint *. 

Id 163.16. For the old Romans, before their Language was perfected, and their 

5 Id. II. de Alphabet compleated, uſed Juſa, [i. e. 5 a] for what we now write 
&8*5* TIVRA. 

* Quintilian. Paulum Superiores etiam illud quod Nos gemivs 8 Arias; Juſh, 

I. 7. una dixerunt, Juſi. | 


Appius 


- 


5 Appius Claudius, a Deſcendant of Appius Claudius, one of the Decem- 
viri, is ſaid to have invented the Letter R. 
Appius Claudius —literam R inventt, ut pro Valeſiis Valerii gent, et 


pro Fuſiis, Furii. | 7 Daz dad. 
Fuerunt Patricii minorum Gentium, quorum Princeps L. Papirius 3 5 4 


Mugillanus, qui Cos. cum L. Sempronio Atratino fuit — annis 1. 


poſt R. conditam CCCXII. Sed tum Papiſii dicebamini. Poſt hunc Gutberleth, 


de Saliis. 


XIII. fuerunt fella Curuli ante L. Papirium Craſſum, qui primus . 


Papiſius g/ vocari defitus *. 155, 156. 
L. Papirius Craſſus was Coſ. A. V. C. 414. and one Appius Claudius, Ind: 
a little before him, ſe. A. V. C. 404 9. + EY 
Funccius de 


In multis verbis in quibus Antiqui dicebant S. poſtea dixerunt R. ut in pc. I. I. 

carmine Saliorum ſunt haec: cos AvLI, DOLOS1I, Eso. Ennio C. I. pag. 193. 
vero ac Pacuvio MISESIA, INCVSIA, MESIDIE, ONESE, RVDE- © © Ul. P. 
8VMgque, VENESE, quod Venere poſt, MRT ros melior, FOEDESVM jc. Neri 1. 


foederum, PLvSIMA plurima, ASENA arena, IANITOS janitor. Analect. 27. 


V. Valeſii ef Fuſii in Valerios Furioſque venerunt, ita Arbos, Labos, P. de oi” 
Vapos etiam et Clamos ac Laſes aefatis fuerunt *, Jur. 


Aureliam Familiam ex Sabinis oriundam a Sole dictam putant, quod Sonnet 
ei publice a P. R. datus fit locus, in quo ſacra facerent Soli, qui SCtum Mar- 
ex hoc Auſelii dicebantur, ut Valeſti, Papifii, pro eo quod eſt Vale- 8 
ru, Papirii. 3 ref. l. 16. mit. 
The Sabines, according to the ſame Author, uſed Auſum for Aurum *. 7 I 1- 
Aſter all, it is ſomewhat ſurprizing, that the Romans ſhould want this p, 1 
almoſt neceflary Sound for ſo many B eſpecially as thoſe Alpha- Gloſſis. v. 


bets, from which they derived their own, wanted it not. One would Om 
eus Lon- 


| have thought that the name of their City [Roma] and of their Founders aus de 5,49. 
[Romulus and Remus] might have reconciled them to it ſooner. graphia. * 
From the inſtances produced above, it is not certain, they wanted it 3 
abſolutely. | : | | | : 9 py delta 
Between two Vowels only they placed an S. inſtead of it. And this I via Appia. ; 
apprehend to be the Truth of the Tradition. 4 8 


To return. In this Senſe of the Word Jus we ſpeak, when we ſay, I. L. T 8. 
Juris Rationem non pati. . * Quintil. I. 4. 
Feſtus, pag. 


oe Faſque efſe. ER 43. 


Jure gfe conſtitutum. | Id. pag. 44. 
And again, fs 
EP | Dare jura Maritis, - | 
Oppida moliri, leges incidere ligno *. Hor. A. P. 
Jura neget Abi nata *. | | 4 122. 
7 Id. 1 Serm. 


Jura inventa metu injuſti fateare neceſſe et * -- 
” F 2 | | Tum 3 


44 I. AW AND RIGHT. 
; Tum foribus Divae, media teftudine templi, 
Septa arms, "pe tv alte 5 reſedit, 


1 Virg. I. Jura dabat, legeſque viris ?, 
* | Ruaedametiam Feftis opera exercere 2 
* Virg. I. | Fas et Jura inunt. 
nga has {Þ*  Omnium Legum atque Furium Fittor, Conditor* X 


9 Plaut. Epid, 
LI. 4.86. And in this ſenſe alſo we ſay 


Fus Naturae 

Jus Ci vile | 
Jus Praetorium 
Tus Papirianum 


Jus Decemvirale, or us Duodecim Tabs. 


Namely, that Plan or Syſtem of Duty, that ſpecies of Obligation, which 
ariſes from thoſe ſeveral Fountains of Law. 
» Noodt. I, From this Idea of Duty it appears, that Conſilium or apMoNnrTION', 
Obſerv.18.et, that PERSVASION, and ſuch like, come not under the notion of Jus. 


d D. lib. I. 
Tit. 3. pag. 13. For Jus implies an Obligation. 


3 Senec, XIV. Stays Ratio non reddatur *. 
N : 0 Aar v 56%. Ip gehe & wn 1 0s perl". . 
Leocrat. 5 5 O. ops — & erRET, GAN raren & & 0a Wo. * 
+ 1d. 5 26. Tre 654 vouO-, & ,in po wee N. F 
64 +0097 Whereas on the contrary : 
* 1 2j O pev vνν,u. a Toy | Galea xo Evou Th; THY oy arg ject niet 
5 A; bg TEWS3 UTE wy WoSͤ d T ovpCuny 1 
foftom. de Cujus generis mandatum magis conſilium Ii mandatum eſt, et ob id 
11 ; non eft obligatorium, quia nemo ex conſilio obligatur . 
3. 27. 6. 


D. 1. 12.6. To this may be added, that Law muſt come 8 a Superior, where- 

as Counſel or Perſuaſion may be adminiſtred by thoſe who are our In- 
feriors. 

And cherefore thoſe expreſſions of the Philoſo phers, which ſeem to 

countenance the contrary fide, muſt be conſidered in that rs Light 


* Noodt. ad Which indeed belongs to them 5. 


= — 25 Te Yee olg _ 6 dove aurivres os 22 IIEIeOT ZLI ra pv | 

col. 2. @avacu puTeEiv, ide qe Toig ayubois t r -l 

9 Paraphr, A- K 

riſtot. Nico» © 5 ö 3 FP EE Ss 

mach. II. 3. * Lex ſolet, quae non ſunt agenda, diftare. 1 non ORE} py imperant, quae font fo 
cienda. | 


+ 1d oft Lex, cui omnes parere neceſſe eſt, | 
P + Nui cenſilium dat, ſin nit audientem cempetem fri i rei eligendae, ** nen eligendac de qua con- 
um adhibet, 
Hes enim gui malis rebus deleftantur Leg: Natores adbibita mole ie perſuadent pratas actio- 
nes «dio babere, delecturi autem bonis. 
And 


LAW AND RIGHT. 45 
And indeed there are ſome inſtances, where the Law too ſeems rather : 
to recommend than injoyn *. | 0.16.61. 
This Diſtinction ſhould be well conſidered, between Law and Counſel: "ppg - 
I mean the diſferent and very oppoſite Methods of their Adminiſtration, * 7 
Thus Counſel operates by the Reaſonableneſs, the Utility of the thing pro- 
| poſed, and Law by the Will of the Propoſer. On the one hand, I adviſe 
without obliging : and on the other, I can oblige without adviſing. In the 
former, when the fairneſs and fitneſs of the thing recommended is well 
laid out, it offers to the diſcreet and ingenuous indeed a kind of lene tor- 
mentum, which yet by no means makes part of the ſtrict Idea of Obligati- 
on; becauſe the Perſon, to whom it is directed, 1s ſtill left at his Liberty 
to apply it or not. Iu the latter, the legal Neceſſity, which is produced by 
the command of a Perſoa inveſted with proper Authority, derives nothing 
of its effective Power from the Aptneſs, the Conveniency, or the Fair- 
neſs of the Duty injoyned. Not that Law and Reaſon have nothing to do 
with one another; but becauſe when I obey, I confider the Obligation 
only, and not the Merits of it. | 
And this leads me to reflect a little upon thoſe Maxims of Law, left, 
us by Julian and Neratius, | 2 £0 | | 
Non omnium, quae a Majoribus conſtituta ſunt, ratio reddi poteſt *. D. 1. 3. 20. 
Et ideo rationes eorum, quae conſtituuntur, inquiri non oportet : alioquin 
multa ex his, quae certa ſunt, ſubvertuntur *. 
For inſtance, | 8 
Percunctatum Patris fam. nomen nequis ſer vum mitteret lege ſanctum 
fJulſſe ait Calo, in ea qua Legem Orchiam diſſuadet * 4 Feſt, pag. 
Upon what reaſon this Law was founded, was doubtleſs a ſecret at the 33* j 
time when Cato lived, who ſeems to mention it for its ſingularity. | 
But there 1s a Paſſage in P/utarch, which deſerves to be tranſcribed : 
OTAF yas &5 ervpure vepres Tibevlat, ro EYAODON ar\us xu, 3 
 Wauro]s Gorepuev, ann ENTA & doxer x, TEAOTA r wpogalpuc- 
109 ol E Acxed v0 #yeuT]s01y 0¹ E@0pos WapiovTe5 evbuc eig T1v NN, 5 
A recen hu, Y Weileddoy TOI; vH ws fel] Xανν . wow aur 
Pofeaiol g, Ig &v tis , & ]-“ u, xc ον. avT a Aem]ov ere - 
Nu⁰ναν⁰ T07; Twwucuoiv. Tay de dhiabiucs yegpweo w, ETepes u aTONEITEC! 
| KATBOVGpLEGy reo ds TwAzT: TH; Boing, O AOKEL IAPAAODON 
EINAI. 7apgAoyura]oy d T0 Ts £0Awvegs d rio ELVOLL TOV EV CATH Y- 
Aews fee E [45810 TpodFeperov, unde ug, E. E ans; IO A- 
AAL du rig EFCeitro. NOMQN ATOHIIAZ, Aire r AGYOV EXWU TE 10> 
X 7 1 Ee ns, Fe 1 — - 5 ** - 4 Diffort. 
obe ru, „ire Ty ir Hο,ë EX0:GE TWY YORPOENUY *« a r 1 
* Etenim et de Lezes, quae ab b: minibus ponuntur, non ubique habent rationem cerum lera Nu minis 
guae praecipiuniuu illi fes, immo nidedam videntur omnina ridicula. Vt quad Lacedaemone indict. 
Epheri flatim ab iuito magiſtratu edicunt ne quis my/lacem alat, et ut legibus obtemperent, ne ede 
ipſis ſint di Hciles objervatu. Romain, quos in libertatem vindicant, eorum corporibus ſlipulam 
tenuem injic. unt. Et ubi teflamentum condunt, alii ſeribuntur heredes, alii vendunt bona : quad i- 
detur alienum a ratione. Alieni;jimsm illud Selonis, qui in ſeditiane neutri ſe parti adiungen- 
tem ign minia notavit. It plane multa legum abturda % dixerit, qui auttoris mentem et cau- 
ſam ſerijtarum fingulatim non coonzverits | | 8 
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46 LAW AND RIGHT; 


It was a practice of ſeveral ancient Lawgivers, eſpecially ſuch as had a 
tigaure of Pythagoras manner, to cloath their Laws in Symbol and Al- 
legory : . vouoberay HE, to ſpeak 1 in Riddles, and to affect the Lan- 

uage and Reſerve of Oracles. 

This adminiſtered frequent occaſion for the exerciſe of the Doctrine 
delivered by the two Lawyers lately cited, For the Practice laſted, when 
the Alluſion might be forgot : The Currency of the Law might not be 
diſputed, though time had in great meaſure worn down the _— and 
damaged the Superſcription. 

Thus a Conſtitution of Solon at Athens, in 8 to a new married 


Couple, related by Plutarch in his life, when conſidered by itſelf, ſeems 
but ridiculous : 


Ti Nup@1v To Noi ä 2 K.. ctr 
_ yeoay = 
| But when it comes to be explained by the ſame Plutarch, 1 in another 
4 Conjug. place , vi. 
raecept. 
5 5 O TeD EXEAEUTE T1 r T& Nun —— aa ud 
vis vr per, AINIT TOM ENO, we EoiKev, Jr. der rl a | 
c0pnr©- C S ον¹ cp cbapfeog or cid TeuTyy E * To 


We take his account as — 


So again, 


Oi TY Tafendig Ouovres Hpæ, Tyv Xo & ruynabery lars Tor n lege, 
ANN e Cexbiſeg eppneey weg! Toy Bopeoy, ain eff. TE eres. To 
1d. ibid. qendemore dem yormw pence opynv val Taptivas 91 


Axtw rug WHAM EV Toig veiluois lere Toy Tivouoy Ty KOPNNHN 
KAAEIN, ovbnu 6 eppovoics v TETO Foy un err! TY 1, Toudoroiig ö. 

* AFlian, III. GovTag *. || 
I mention this, the rather, becauſe the reflection of Horus Apollo upon 


3 I Hierogl. 
es” this very cuſtom comes up to uy pre” 1 


Tie by rolauxus Ur 0 fpeovoices xu, Ex. 5 o EA NES 27 Tois - 
. rah . . AETOTZIN ATNOOTNTEL 5 


—_— 4 FY 


* Sponſa in thalamum dedufta malum Cydonium PIE 
| + Solo jubebat ſponſam cum ſponſo concubituram prius manducare malum Cydonium, i innuens 
ea re, prima m gude ore et voce initur gratiam concinnam debere eſſe et ſuavem. N 
t Ni Funoni Pronubae ſacrificant, ii fel non cum reliqua conficiunt victima, ſed exemptum 
apud altare abjiciunt. Quo inſtituto Legis Auctor obſcure ſignificavit, conjugto nunquam Laer. 
bilem iramque intereſſe. 
Audio veteres in nuptiis poſt Eymenaeum cornicem invocaſſe, hocque concordiae fignum 
| ws, qui liberorum quaerendorum cauſa conveniſſent, dediſſe. 
$ Ob tantam autem cornicum concordiam in hunc uſque diem Graeci in Nuptits ver hun illud, 
You Virgo Cornicem, uſurpant, NEC TAMEN INTELLIGVNT, 


3 | 1 a 


There is not perhaps a more remarkable paſſage in Antiquity for my 
point, than the following one in Athenaeus *. | 
Ono} yev Ayabapyidng ev exry Evewniaxwv Tx; Urtopuer; Tov KuTaidu 
e Se Tporov cepaverras E xareuyoperes, Aug T6 EH %- 
AovTag Ovav roig Oeoig r Bot rg, & Wpog Tov Zevov Tov dh ονν 
r T# ryeves Wapodozov © wuvbayopevor, ty povoy eidevoau Prom Tov 
Boro, p T6 ors AET THPEIN TA TIIPOFONIKA NOMIMA 
E zr. MH RAOQHKET TOIE AAAOIE THEP AYTAON AnoOAO- 
TIZESOAL ® wt ig 
The honeſt Boeotian acted here with more adroitneſs than could reaſon- 
ably be expected from one of his character. He would not reveal to 
ſtrangers a ſecret of his country. Poſlibly it was a ſecret to his country 
itſelf. OD pes * 
Of this kind alſo is that memorable Puniſhment of Parricides among 
the Romans, which is known to all readers of antiquity, and is allude 
to in the following lines of Juvenal. . 
Cujus ſupplicido non debuit una ane 


4 VII. 13. 


Simia, nec ſer pens unus, nec culleus unus *. * VIII. Sat. 
Et deducendum corio bovis in mare, cum quo „ > 
Clauditur adverſis innoxia Simia fatis. | XII. Sat. 
And accordingly we often find the language of the Roman lawyers : 5 Y 
Vnde miror quare conſtare videatur ', | | Oe p. 1 £ _ 


Quod quidem perquam durum eft, ſed ita 

According to that paſſage in La&antius: _ 

Tanta eſt Auctoritas Vetuſtatis, ut inquirere in cam ſcelus efſe ducatur *. » IT. Di. in. 
Although the Idea of Obligation be regularly ineluded in our Notions of t 7 


Jus or Law; and Perſuaſion, as we have juſt now ſeen, is upon that very 
principle $8, reconcileable to it: yet PERMISSION, Which appears to be 
{till farther removed from the idea of Obligation, is held by thoſe who 
have ſtudied this queſtion beſt, to be the act of the Law, as much as 
Precept or Command. Though nothing ſeems ſo oppoſite, as a liberty 
of acting or not acting on the one hand, and a neceſſity, I mean a legal 
one, on the other, yet is Modęſtinus right in his aflertion, when he ſays, 
| Legis Virtus haec eſt, Imperare, Vetare, Permittere, Punire*. p. 1. . 7. 
Si confeſſum eſt, haec fere quaeruntur: Utra Lex potentior; ad Deos 
pertineat, an ad homines : ad remp. an ad privatos : de honore, an 


Lex ſeripta eft 3. 5 D.40.9.12. 
| Ie ; 


- 


Agatbarchides libro ſexto Europicorum tradit Boeotos anguillas Copaidas, inuſitatae magni- 

. tudinis, hoſtiarum modo coronare, aſperſaque mola cum precibus dits immolare : ac cum peregri- 
| nus quiſpinn, inopinato ſacri genere obſtupeſcens cur id fieret, ſciſcitaretur, ex Boertis unum nihil 
aliud potwiſſe reſpondere, quam ſervanda eſſe majorum inſtituta, nec decere rationem aliis 

ſe conſuetudinis patriae reddere. To” a8 | 4 
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de poena : de magnis rebus, an de parvis: Permittat, an vetet, an 
imperct * ? 8 


Lex omnis aut tribuit, aut adimit, aut + pun? aut uber, aut vetat, = 
aut permittit. 


Qusaedam ſunt, quae Leges nec vetant, nec ec jubent ſacere *. 
For though Obligation be a new Production, and an act exerted by the 


Lawpiver, whereas Permiſſion ſeems to leave us where it found us, and 
nothing therefore done by the Legiſlator all: yet it muſt be conſidered, 
that thoſe things which he permits, and in which he ſeems to be ſilent, 
were equally ſubje& to his diſpoſition, as thoſe which he has now 2 
ed, or now prohibited. Here therefore is a real poſitive act of the Legi 

tor, but leſs attended to, and therefore apt to be diſputed. He could 1 
made it your Duty, he now makes it your Option. He acts as much in 
the one caſe, as in the other: and both Acts make part of one ſyſtem. 
And it is impoſſible that it ſhould be otherwiſe. If a perſon with proper 
authority ſtrikes out a line, deſcribing where I may not go; at the ſame 
time he tells me that the other ſide of the line is, where I may. That 


he has incloſed ſo much from me, is certainly his act (that is allowed on 
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both hands) and it is no leſs his, that he has incloſed no more. For 
indeed the act is one and ſame. 

When the Emperor Juſtinian marks out the prohibited Degree he 
does, eadem opera, mark out the unprohibited alſo. 

He tells me, I cannot marry my father's ſiſter, but leaves me at liberty 
about my father's ſiſter's daughter. The Emperor neither injoyns nor 
prohibits this ; ; but he informs me of the Law that 1 do, Jure agere, 
whether I do it, or let it alone. 

When the Emperor TBeodoſius incloſed this marriage of Couſin Ger- 

mans within his Pale of Prohibitions, he did no more in his Legiſlative 5 
Capacity, than Juſtinian did, who ſhut it out. 
The Voconian Law, which reſtrained inheritances left to daughters, 
extended to thoſe only, who were regiſtered in the Cenfor's books. Upon 
which account, Thoſe who were of Fortunes too low to be regiſtered, and 
Thoſe who acquired Eſtates after one _—_ but dyed before the next, 
were permitted to make their Daughters their Heirs. The Law did ſome- 
thing poſitive here, when it 3 at this diſtinction, and extended to the 
Cen] only, when it might have extended to the Non - Cenſi allo. 

Thus the Law of this Country fixes the idea of Bona Notabilia at five 
Pounds. Who can diſpute this being an Act of the Law? A greater or 
a leſs ſum might have been equally convenient. And yet by this fixing, 
Fortunes of ſuch who die Inteſtate below this ſum, are permitted to 

pa wow Adminiſtration, 
hen Romulus permitted, not l the Father to ſell his chil- 
dren': When the X. Viri — the Creditors to avail themſelves of the 


perſon 
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ſon of the inſolvent debtor, are not theſe as much, as fairly, and as 
properly the Acts of a Law-giver, as any that can be produced, 
If any beſides a Father ſhould ſell a free-born child, or any other than 
a Creditor ſhould take that liberty with the Debtor, the ſame Laws had 
provided a pr or puniſhment. What does the Law here but remit that 
—— and to Remi? is equal in Act and Power to Infliing. | 
Moreover, that Permiſſion is a part of Legiſlation, is plain from hence; 
becauſe the Law which permits me to do this or that, lays a reſtraint 
upon every body beſides from 1 interrupting me in that Right, ſo permitted 


or indulged to me. 
A Paterfam. with the Romans was allowed or permitted to diſpoſe of 


his Effects by Will, if he pleaſed. This was a Grant or Act of the Law, 

whether he made uſe of it or not. And it is alſo apparent, that the Law 
conſidered this Grant as its own Act, becauſe it would give him a Relief 
againſt any that ſhould moleſt him in this Indulgence, i if he thought pro- 
per to make uſe of it: though it was very indifferent to the Law, or the 


Law-maker, whether he made uſe of it or not t See Grotius 


2 J. B. et P. 
| 1. 9. 
II. Muelen. ad 


Jus in the ſecond Senſe 1 is the Attribute of an Action, conformable to loc. 
that Law or Direction we have been ſpeaking of in the firſt Senſe. 5 
Jus now is called id quod J . eſt, ors Regulae * conforme et 5 
conſentaneum. | 
Jus quia Fuſtum oft *, | * lidor, 
So the Right of War [ Tus Bell] is that which may be . A 
Tnjuftice, in regard to a * State at War. 
So Livy, 
Sunt et belli, ficut et pacts, jura. 3V. 25. 
And Injuſtum is what is repugnant to the Nature, Conſtitution and 


Rules of that Society, under which we act. 
And in this Language, we make uſe of the words, 


* Jafque, when we do a thiog in conformity to a given Rule: 


And 

| Ne fas or Injuſtum, when we do it not: 

Id vero accendit animos, ut per omne Fas ac Nefas ſecuturi vindicem 
libertatis viderentur *, | 4 Liv. VI. 14. 


And agreeable to this is the exact Idea of the Term Injuria, viz. An 
Act done contrary to the Rule of Juſtice, which Rule is Jus in its _ 


mary Signification. 
And accordingly we oe them in contradiſtinction, 


Vo —P. C. quibus pro ee Imperii Jus et Injurias o, omnes 
curae effe decet 5, | _ * 
G Agree- * 


50 LAW AND RIGHT. 
Agtecable to this Senſe is to be underſtood that Paſſage 1 in. the 8 
ning of Lucan's Pharſalia, 


Bella per Emathios pluſquam civilia campos, 
Juſque datum ſceleri. 


The meaning of Lucan is, that in the confiſion of a Civil War the- 
ideas of Right and . rong had loſt their diſtinction. 


n Kn. "Sd: Genera", 


init. 
December ei Menſis, cum maxim Civitas 45 efudat. Jus Jaxuriat pus 
_ bhice datum eff. 


ad Donat. According to that of 8. Cyprian”. 


ag. 5. | 
2 bs Homicidium cum admittunt ſinguli, crimen fs Virtus vIcatur, cum 
publice geritur. 


This is that Jus, which the Greeks expreſs by 79 Aizauoy. Though A- 
r4/totle and the Greek Philoſophers rather confine AIKAION to Juſt and 
Right in Idea; to that which is Juſt, Right and Lawful in its own nature 
and in ſpeculation, or what would be ſo when produced into Action. And 
when it is ſo produced, it is called AIKAIMMA or AIKAIOIPADMA. 

According to theſe confiderations, and what has been ſaid above of 
Permiſſion, it appears, that what a Man does in breach of no Law, I mean 
when. he not only acts agreeable to what the Law injoyns, or forbears 
what the Law expreſsly prohibits, but alſo acts or performs thoſe things, 
about which the Law is ſilent (that is, whatever is permitted, or in other 
words, whatever is not forbidden) ſuch a Man may be ſaid jure gere, 

and his Action to be 7us or Res juſta. 

For Whatever is not forbidden, is permitted: 


Ejus Mulieris, quam Pater tuus adoptavit, ſiliam non videris i impe- 
dirt uxorem ducere; quia neque naturali neque civili jure tibi con 
9 Inft. 1.10 3. jungitur“. 9 


And Whatever i 15 permitted, is lawful. And 8 is lawfal; 18 jult. | 
i. e. Tuftum, at leaſt, Non injuſtum. Fuſt, not becauſe it is commanded, 
but becauſe it is not forbidden. And all things are tacitly PROS 


Arg. D. 3. which are not expreſsly forbidden *. 
8. 1. 
*D. 50. 17. Dui tacet, non utique fatetur : fed tamen verum eft, eum non — a 


15 „ 
Jus in the third Senſe, when abated to a Perſon, is 


A Moral Quality, annexed to a Perſon, enabling him to have, or. als 
pin juſtly. 
That Moral Quality, by which we - juſtly obtain cither the Govern- 
 Grot. I. 1.4, ment of Peribns, or the Poſſeſſion of Things; ; or by the force of- which 


Pan L eee claim ſomething as due to us. | 
19, 20. | F acultas, 
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Facultas, frve Poteſtas Legitima ad Rem aliquam habendam, obtinen- 
dam vel agendam ; ad aliguad commadum percipiendum; tel ad ali- 
quam functionem exercendam ; cujus Violatis eſt Injurid, 
And in virtue of this uſe we ſay, 
Jure meo utor. 
Tus Viend: fruendi. 
Jus ambulandi per fundum alienum. 
Jus rem vindicandi aut perſequend!, 
Hence the common Definition of Juſtice : Conſtans et perpetua Volun- 
tas Jus ſuum cuique tribuend *. * Inſt, 1. 1. pr. 
Hence the Title in the Inſtitutes de Jure Perſonarum, correſpondent 
to the Title in the Digeſts de Statu Hominum. For the Quality, State, or 
Relation of Maſter and Servant, of Pater fam. and Filius fam. &c. makes 
a conſiderable difference in the Circumſtances of People's Condition, and 
conſequently very ſenſibly affe&s their Rights. | 
It is thus, that the Fs or Right conſequent upon ſuch and ſuch Situa- 
tions of Life, is often by the Ancients uſed to expreſs that Situation or 
that Condition itſelf. Of which I ſhall produce ſome remarkable In- 
ſtances. | ] 8 
Secutus eft, qui in cauſa impia, victoria etiam foediore, non ſingulorum 
Civium bona publicaret, ſed univerſas Provincias regioneſque uno 


. calamitatis jure comprehenderet *. 8 Cie IL. 
thc. 8. 


| 58 et: O 
Nec eum efſe deceptum, qui id, quod emerat, quo Jure efſet, teneret. 
That is whether that Eſtate was Free, or Subject to any Services“. 2 ld. III. 


a a . -.- Offic. 16. 
Optimo enim Jure ea ſunt profecto praedia, quae optima conditione 55 
Junt. Libera meliore jure ſunt, quam ſer va: foluta in meliore 


cauſa ſunt, quam obligata *. | 3 19. III. | 

So agai n, ; Agrar. 5 
Dum Carthaginienſes incolumes fuere, Jure omnia ſueva patiebamur ?. » Sallust. ty. 
That is, by our Situation, Condition, or Circumſtances. 1 


Jus therefore in this ſenſe, as we have ſeen, is a kind of a moral or 

legal Faculty, annexed or ſuperinduced to our natural ones: and indeed 

often cooperates with them. For Faculties are natural Powers, and Jus 

is that which conveys to us the Condition of making uſe of them law- 

fully. It is confidering the ſame Act done phy/ice, and done legitime. 

_ Thus Y/usfrudtus is defined, Jus alienis rebus utendi fruendi ſalva re- 

rum ſubſtantia '. And it is ſaid, that YV/usfruftus legart poteſt earum rerum * Init. 2. 4. 


. . . . 2 Pr. 
quarum ſalva ſubſtantia utendi fruendi poteſt effe FAcvLTAs *, Not but, vu oe 


Jus and Facultus are ſometimes taken promiſcuoully *, 24. § 26. 
: | | 3 Budzus An- 
8 | 6 Again. notat. ad Pan- 


dect. pag. 2 12. 
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Again. Walking is a natural Act: but Walking through that Ground 
where by Law or Cuſtom I may walk, or where in virtue of ſome Law 
or Cuſtom, I may be moleſted, is the /zga/ Conſideration of the ſame 
Performance. | 5 
That ſuch an Eſtate is Arable or Paſture, that it is well Wooded or 
Watered, is the natural Light in which I contemplate that Eftate, and the 
Revenues or Profits arifing from it. But when this Eſtate is conſidered, 


as Leaſed, Let, Mortgaged, or Entailed, in Truſt, or in Jointure, ſubject 


P. 50 16. | 
66. 


to the uſes of a Will, tyed down for the Payment of Debts, Titheable or 
Exempt, theſe are ſo many legal Rights or Circumſtances, which attend 
upon thoſe natural Conditions I was before conſidering. | 

And this perhaps is the meaning of that Law of Ceſſus, which has not 
been yet well underſtood, + | | 

Quid aliud ſunt ura Praediorum, quam Praedia qualiter ſe habentta, 

ut Bonitas, Salubritas, Amplitudo *, 

The Jura Praediorum, the Rights of an Eſtate, or the Legal Conſide- 
rations of it (ſee Cicero lately quoted) are thoſe very Eſtates viewed in the 
Light of thoſe Modes, Conditions or Circumſtances ; an E ſtate ſo affected, 


and ſo attended. Juſt as in the Natural Conſideration of the ſame Eſtate, 


the Goodneſs of the Soil, the Wholeſomenefs of the Air, Sc. are the 
Modes or Qualities which I can ſuppoſe to belong to it. The Bonitas &c. 
here are Compariſons or Illuſtrations; not Inſtances, as moſt Commen- 
tators have imagined. 7 | | | mn 
We have above ſeen, in the firſt of theſe three Heads, that Law is Per- 


miſſive, as well as Obligatory. In conſequence of this, we found in the 


ſecond place, that an Action may be ſaid to be Jas or Res juſta, which is 


not only agreeable or conformable to Law, but what is not directly a- 
gainſt it: Non id quod imperatur, verum id quod permittitur. So here 
Iikwiſe, under my third Head, a Right may accrue to me, not only from 
what another may be obliged to yield me by ſome affirmative or poſitive 
act of his own, but even negatively by forbearing to interrupt or moleſt 


me, in what the Lawgiver has given me leave to do or forbear. 


This cannot be better inforced, than by the words of the XII. Tables: 
PATERFAMII.IAS VTI LEGASSIT SVPER PECVNIAE + 
_ TVTFELAEVESVAE REI ITA IVS ESTO. 

The Act of Bequeathing by a Teſtamentary Diſpoſition is well under- 
ſtood to be a Grant, Licence, Conceſſion or Indulgence of Law, or in 
other wards, an Act of the Luw Permiſſive. But that Law, which con- 
veys to a teſtament properly conducted the Idea of a Juſt Attion, (at 
the ſame time not condemning me if I dye Inteſtate) conveys likewile to 
the Teſtator a R1GHT, if he thinks proper to aſſert it, which no Man 
can lawfully diſturb. [ta Jus . 5 1 

So that whether the Law ſpeaks to me its ſentiments declaratively, as 


in the caſe la ſt mentioned, concerning an Act, which I may either do or 
1 1 | for- 
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forbear ; or whether it tacitly ſignifies its Acquieſcence, in leaving thoſe 
things indifferent, which were indifferent before; in both theſe Cafes I am . 
poſſeſſed of a Right, which conſiſts in other Men's forbearnce. 

I cannot conclude this Head without a Reflexion or two upon that 
Idea we are apt to conceive of Jus or Right, when it is defined to be Jus 
agend!, vel habendi rem certam in other words, Jus ad agendum, vel Jus 
ad obtinendum. 

Right thus diſtinguiſhed may not be improperly called either, Jus in 
Re or Jus ad Rem. | | 

The former is diſcernible in many inſtances, wherein I can neo jure 
uti, pro meo jure agere, without any regard to the Intervention, Interpo- 
ſition or Concurrence of any other Perſon. Such is the Idea of Free-hold 
or Property, and of all thoſe Rights by which a Man acts by himſelf, ac- 

quires 7 Himſelf, or in ſhort diſplays ſome Powers which the Law has 
given him, in the many and ſundry Capacities of Proprietor, Tenant, 
Guardian, Teſtator, Legatee, Buyer or Seller, Sc. 
(.̃ n ſome of theſe Caſes, as in that of Buyer and Seller for inſtance, 
though the Intervention of another Perſon be neceſſary to the compleat 
Execution or Exercite of my Right, yet that affects not the Principle 1 
have laid down, nor is my Right, which I have in theſe ſeveral Charac- 
ters, diſputed, whether I exerciſe it or not.) | 
The other, or Jus ad Rem, I call a perſonal Right, by which another 
Man ſtands bound to perform ſome Duty, or fulfill ſome Contract, which 
J have an Intereft to ſee performed, or have fulfilled, Jus ad Rem praeſtan- 
dam. Hence ariſes that great variety of mutual Contracts or Obligations 
by whi.h one Man ftands bound to another. Hence the Date of Cri- 
minal and Civil Actions, 7. e. the Right which the Public has to demand 
from the Subjects of that State, or the contracting Parties feom one another, 
cher a e eech. of their reſpective Covenants and Engagements, or a 
Submiſſion to the Penalties. 7 5 
The difference is much the ſame as that between Property and Obli- 
gation.” | 
: I am ſenfible, that I have borrowed, this diſtinction of Jus in Re, 
and Jus ad Rem, from the Canoniſts '; and now that I have made what * Extrav. de 
uſe of it I wanted, I return it to them again, by explaining to my Readers, S. 
the Senſe, in which they underſtand it. N 
Jus ad Rem with them may be explained by that Right which 1s con- 
veyed to a Clerk by the Act of Iaſtitution, to claim Poſſeſſion of that Ple- 
nitude of Right which is effected by Iaduction. The one gives me Jus ad 
R-m, a Right to acquire: the other Jus in Re, or compleat Acquiſition. 
They ſtand to diſtinguiſh between an Abatement and Fulnels of Right 
and to denote the Proceſs from Title to Enjoyment.. Thus in the Civil 
Law, Covenants are compleated by Delivery, or giving Poſſeſſion, 
Traditionibus — dominia rerum, non nudis pattis, 1 , C. 2. 3; 20s 
| FR | Ind. 
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And Inheritances' by corporal Seizure, 


Cum Heredes inſtituti ſumus, adlita bereditate, omnia aid; jura ad 
. 41. 2 nos tranſeunt, poſſeſſio-tamen niſi naturaliter ad nos non pertinet - 


There is another Diſtinction, but not countenanced as I find, by the 
better Lawyers, of Jus in Re, and Jus ad Rem. The former of which 
expreſſes ſuch Right as belongs to the Proprietor, Landlord, or Mortga- 
ger: the other, that of the Tenant or Mortgage. 

To return therefore to the diſtinction which I have eſtabliſhed between 
Property and Obligation, the former is capable of ſome diſtribution. It 
may be over Goods, or over Perſons. Thoſe Goods may be either my own, 
and thence ariſes the idea of Property, ſtrictly ſo called (my reader will 
not be diſpleaſed with me for uſing this word both for Genus and Spe- 
cies, when he ſhall find the authority I a& by, which will be better ſeen 
| hereafter) or they may be the Goods of another, which owe me ſome ſer- 
vice, and in which I have a title or Intereſt: and this comprehends the 
Fura Praediorum. For that is the Idea of Services, when a Man abates 
ſome par of the Right, which he had in an Eſtate, in favour of another. 


poſteaquam Jus ſuum imminuit, alterius auxit, hoc eft, perro 
+D. 39. 1. 5. quam. ſer vitutem aedibus ſuis mpoſurt *. 


, The Right over Per/ons-may be that of Dominion or Civil Govern- 
ment, the us Parentale, or Paternal Authority (1 add not that of Domi- 
nium Herile, becauſe with the Romans, Slaves fer d not from Goods 
or laſtly, it may be Jus Tutelae, or the Power of Guardianſhip. Thus 

* D. 26. 1. 1. Tela is defined to be Jus, ac Poteſtas in Capite libero. 

* 8 The common reading is Vis ac Potęſtas; but that Jus once prevailed, 

_ D. 44. 7. is plain from the Greek Paraphraſe of Theophilus, where the former word 
is rendered or tranſlated, 29 9ixouoy *. 

5 * Land Enar- Theſe are the proper, primary and diſtinct uſes of the word Jus. Many 

at, c. ul.. more, as I obſerved, may be added; ſome of a Metaphorical or Figurative 
Application, others in ſome degree appertaining to the primitive Senſe and 


reducible to it. For inſtance, 


IV. . 
In conformity to the third and laſt Signification of Jus, viz. Of a 

Right or Title, it is underſtood of the leſs perfect Right of Conſanguinity | 

and Affinity, the Jura Ae Where Jus pro Cognatione froe Ne- 


 cefſſitudine. 
Nonnunquam Jus etiam pro Necaſſitudine dicimus, veluti eff mibi 8 
Di. = Cognationis vel Adfinitatis'. 
Muelen, ad Jura Sanguinis, Agnationis, Adoptionis &c. pro Officits, ſive Beneſi- 
ng e Ys Je cus &c. Sanguini, Agnationi, Adoption, j jure tributis, Thoſe which 
— ad Tit, de are due neceſ/itate quadam, et vinculo, Naturae. | 


L et I. fin. : 3 | 2 And 
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And this is the meaning of the word Neceſſituds among the Romans, 
D. 42.4.5. T. 


u/2. The Right which is conveyed by Relationſhip ®. 8 
ic, pro 


Remijit Hoſti judicato neceſſitudines amicoſque omnes“. 
Quint. 54. 
Reliquos Antonii Reginaeque communes liberos, non ſecus ac neceſſitu- » Sueton. in 
dine unctos ſi hi bi, et conſervavit, et mox pro conditione cujuſque ſuſti- Auguſt. F 17. 


nuit ac fouit. Id. ibid. 
Quibus omnibus, pro neceſſi tudinis Jure, progue meritorum gratia, 
ors eſt perſoluta *, 
cruenta mors eſt perſolut 1d. in Calig.. 
Vl 926. 
The Place of adminiftring Juſtice appellatione collata ab eo quod fit in 
eo ubi ft. 2D. x 
Jus enim eum ſolum locum eff, ubi Juris dicendi vel Judicandi gratia 1 
conſiſtat | | 
. . 4 
Hence the Titles in the Digeſt: RES 
De in Jus vocando. . — Lib. II. Tit. 4. 
Si quis in Jus vocatus non ierit. II. bo 
In Jus vocati ut cant. - — II. 6. 
Nequis eum qui in Jus te vi eximal. II. 7. 
In Jus de ſua re nunquam i vit. 5 
So in the Roman Comedies: _ C, Nepos- 
] = 6 In Attico E. 6. 
Ego hunc ſce Num! in Jus rapiam. e. Plane; N, 
Age ambula in Jus, Leno. D. Quid me in Jus vocas N _ 6, — 
| S. Tllic apud Praetorem dicam, Jed Ego i in Jus voce”. W. 9. 8. 
So Juvenal“: gat. XV. 135. 
— 5 | Add. Cic. pro 
. pupillum ad Jura vocantem. „ 
| I | Pollet. For. 
Upon the ſame Principle, for the Celebration of Juſtice.. — . 4+ 
I . 
Attus in Jure. Jodie. * 
Accus Furis dicundi. ERiitterſh. ad 
Celebratio Litis. a on 
Bonis cedi non tantum in Jure, ſed etiam extra Jus poteſt 9, a 
Qui cedit bonis antequam debitum agnoſcat, condemnetur, vel in Jus P. 42. 3. alt. 
(f. in Jure) confiteatur, audiri non debet. g. cod. 
* Cic. I. de 


S1quuis hunc ftatuit efſe Oratorem, qui cantummedd] in Jure, aut in 95 Orat. 11. 
diciis Palit, aut apud Papulum, aut in Senalu, copigſe logui . * 7. 59. 


VAIC 


80 Conf. ſſus il Jure 3 f . 1. I. pr. 
VII. ii 


Jus pro Tur iſprudentia : the art or ſtudy, of the Law. = 2 2 19 
Juri operam daturum, prius noſſè oportet, unde nomen Juris de eſcen- . 3 

| dat *. | | I Mluelen. ad 
So Decor, Profeſſor in Jure Civili. Tit. de I. et I. 
VIII. Prae- 35. 36. 


pagg. 10. 14. 


56 LAW AND RIGHT, 
VII. 
Py getor Jus reddere dicitur, etiam cum inique decernit, relations ſe. 
acta, non ad id quod ita Practor fect, Jed ad alud e e 


P. 1. 1. 11. facere conventt *. 
Cum Praetor, cognita cauſa, per errorer, vel etiam ambittoſe, ds 


hereditatem ut ex fidei-commiſſo reflitui, etiam publice intereſt re- 
D 36. 1. 65. Aitui, propter rerum judicatarum auctoritatem. 
K 


. 
Jus is often taken ſor Jus Strictum, or the Rigor and Letter of the 
Law, as it ſtands oppoſed to Equity. 


D. 1. 3. 25. * Juris Ratio, aut, Acquitatis benignitas patitur © — 

Add. C. 1.14. 9 

1. X. 

C. 3.1.8, Nay, it 1s ſometimes taken for a received relaxation of ſtrict Law. For 


D. 2. 
&. 39: 3:2:5* Multa effe Fure Civili contra rationem diſputandi recepta”. 


C. 4. 4. vie. So the Lawyers, when they ſay, Hoc Jure aimur, &c. they mean, We 


. 9. 2. 51. have this equitable determination on our fide * . 
2. 


* Noodt. I. | | XI. i 

„ Jus, as it ſignifies a right te to Domini mn or property's 18 fometimes 
taken for Dominion, or Property itſelf : | 

9 Hor. 2 Epiſt. Permutet Dominos, et cedat in altera Jura? . 

ao dab Schol. Vet. in altera Jura, id eſt, in alterius Dominium. 


Thus abſolute Dominion or Property ſtands diſtingiſhed from e 
authority, and leſſer powers of Deputation. 


Regnum Numidiae tantummodo Procuratio nem ext Aimarem mean * 


: Salluft, B. ceterum Jus et Imperium penes vos eſe 1 
Jugurth. $14. | 
XII. 
It is carried higher, and * to the abuſe of that Power or Com- 
mand: | 


 Quod fi hoc Jure legati P. R. in * nationeſque exteras uterentur, 
ut pudicitiam liberorum ſervare ab eorum libidine tutam non liceret, 
guidvis ee perpeti ſatius, n in tanta vi atque acerbitate ver- 
— II. fari*. 
errin. 27, 

f Jam primum omnium = conſlat, T roja capta, in ceteros ſaevitum 

Liv. I. 1. He Trajanos; duobus——omne jus belli Achivos W 5 

XIII. 

Again, as Preſeription eſtabliſhes a kind of Right, it is ſometimes uſed 
for Cuſtom or long Practice. 


- Plin. VII. Proinde, Jure Vatum, invocatis Dir, &c . 3 
8225 XIV. Laſtiy, 


2 
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XIV. 
Laſtly, there are ſome paſſages, where Jus and Lex ſeem to ſtand in the 


fame Light, as our Common, and Statute Law. 
Jure, legibus, auctoritate omnium, qui conſulebantur, teftamentum P. 


Annius fecerat non improbum — 5 Cic. III. ver- 
Tin. 42. 
ut liberis Gus bona patria, voluntate patris, jure, legibus, Fra- 928 
ditaeri peres *. 5 Ibid. 44. 


I need not add another ſenſe from Servius, for I think he i is miſtaken. 
But here it follows : 
XV. 


Jus, as c all manner of Law, whether written or un- 
written; and ſo conſidered as a Genus, of which Lex or written Law is 


a Species. 


Jus Generale eft : ſed 1 Furis eff Species. Jo ad non ſtripts ot etiam 


JEN” Leges ad Jus Seriptum *. ? Serv. ad 
511. 


Nw. Jus for Human, Poſitive Eank as oppoſed to „ Moral and Divine. 
Fas et Jura finunt * irg. I. 


Id eſt, Divina Humanague Jure permittunt. Nam ad Religionem Fas, n 269. 
Jura pertinent ad Homies ?. | Hee tons 


In ſhort, Jus is uſed in a great variety of Senſes according to the Prin- 
ciple that produces it, the Ohect in which it is engaged, the Per/on that 
gives it authority, the Magiſtrate that directs it, or the Lawyer that com- 
piles it. As Jus Naturale, moribus introductum, Civile. Jus Quiri- 
tium, [talicum, Provinciale. — Jus Fuſtinianeum. — Jus Practorium, Ho- 
norarium. — Jus Papirianum, Flavianum, Aelianum, &c. 

Thus every new Law or SCtum produced novam ſpeciem Furis; as 
the Jus Pega/ianum 7 

Jus introductum a SCto Pegaſiano, 20 ad exemplum Falcidiae Pe- 
gaſus rogavit. " 5x. Vet. u- 

To which may be added, that the Jus Trium Liberorum . thoſe ien any 17 
Privileges, which attended a Roman Citizen, ſo circumſtanced, and ſo — C. 
well recommended to his Country. 8 


II | PUBLIC 


2D. I. I. I. 2. 


: 0 


C. Timo- 


p. 433. Edit. 
Cant. 5 


4 Fabrett. 
p. 198. 


J. 1. 1. 4+ 195 


2 25. Juxta | TAIOI, os el Twv Thos AATAES CUpConaiuy j 


crat. Vol. III. 


PUBLIC AND PRIVAIE 
Muelen 8 ad The. D. 4 Jure et 2 P. 45 58. 
Cujacius XXVII. Obſerv. 36. 
— AV. 33. 
Raevardus V. Var. 1 2. 
SCRIPTORES DE IVRE PVBLICO. 
. Limnae us Publicum. 


Domat's Treatiſe of Public Law. 


Vitriarius, Oldenbergerus, and many German writers of late. 


HY IV Studii duae funt Paſitiones: Publicum et Privatum. Publi- 


cum Jus eft, quod ad ſtatum Rei Romanae ſpectat. Privatum, quod 
ad fingulorum utilitatem. Sunt enim quaedam publice utilia, quaedam 
privatim. Publicum Fus in Sacris, in e in Mag: . | 
tibus conſiſtit. Privatum * | 
And agreeable to this is that 5 in the Greek Scholiaſt upon 
Abbt bonius, 


Toy v as py 0 ON, ws 0 > weh T av Tis wg 0 04 de 
* 


Nor is that ee in Danpiten leſs remarkable: 


Eg: duo 610%, Tepi wv e 05 vo. KATH WHT reg _— av To . 
68. 9. 4 WV xpoprbe , 2 cura N Jo tier, E ITEPI TN TATION: 
& Xen CAT, duwpiopeba, 2 2 fee J ANcog TH ges lues bf · 70 > Oe, Oy | 
TpoToOv 087 TN: KOINOQ. 115 E Eva 6: gag I Moba, eu or 
uνeν? H, % ON xndeobou The, Wonews . 8 

T. AELIO. T. F. 

- LARGO. | 
EQ. R. PROC. AVG. 
BYBLIOTHECARY. .. 
IVRIS PVBLICT:.... 

 PRIVATI..:.. 


* 


* Lagum aliae ſunt a veluti in genere quae ad res Civitatis pertinent e aliae Privatae,, 
quae de mutuis Civium contractibus. 
$ Duo habentur genera rerum, propter quas in ſingulis urbibus lum adminicula reguirunt- 


ur; alterum, qua de conſuetudine vitae, de contractibus, de privatis negociis, atque ades de 


conſociatione, et communitate inter nos ipſos, quid fit agendum, conſlituimus : alterum, quo patto, 


unuſguiſque noſirum paratus et affeftus eſſe debeat erga fe eam admin: i/trare inſlituerit, 


feque curam ſu feep e civitatis profiteatur.. 


2 


PUBLIC AND PRIVATE LAW. EE” 
7 1 calls thoſe publics Jura, Zune ſunt oh og Civitatis atque Imperir. b 5 de Orat. 
4 


To core TY Reg eyaboy *,* *Paraphr. A- 
To xown oupPtpov 7. 7 riſtot. Nico- 
The Diſtribution according to ſome is threefold, 2 1 3 
Genera ſunt tria, Sacri, Publici, Privati Juris 8 3 1 5 
Jus Triplex — | *Quintil. II. 4. 
Sacrum, Privatum, er Populi Commune quod uſquam 97 I, 9 Auſon. 
So again, Idyll. XI. 
P̃t inter divinum, publicumgue Jus, et privata commoda competens | 
diſeretio fit *. 28. 1:46 235 
Sacrum and Publicum ſtand diſtinguiſhed in Authors and n EY 
„ NATVS | 
COSOLEFY / FE 5. 
AVT SACROM . 
AVT POVBLIC. _ 
LOCOM ESE Oo. 
CENSVERE. Venuſiae. 
Q. RAVEIO 
P -· COMINIO C. F. 
L. MALIO C. F. 
 QVAISTORES 
SENATVD 
_ COSOLVERE 
IEI CENSVERE 
AVT SACROM 
AVT POVBLICOM 
r Fabrett. I. 7. 


But this Divifo trimembris, by a Subdiviſion of one of the es, 1s 
by others reduced to a twofold Diſtribution of Jus, into Public and Pri- 
date under the former of which is comprehended the Jus Sacrum. 


| Multae ſunt domus in hac urbe, P. C. atque haud ſcio an pene cunctae 
Jure optimo, ſed tamen jure privato, jure hereditario, jure auctorita- 
tis, jure mancipii, jure next. Nego eſſe ullam dimum aliam aeque 
privato jure argue opt ima lege, publico vero omni praecipuo et hu- 
mano et di vino jure nunitam. Cie. de Ha- 
Publica privatis ſecernere, ſacra profanis“. 975 8 
All Law is either Public or Private. Public again is divided into Sa- Hor. A. P. 
crum, which concerns Religion, and public Worſhip, Prieſts, and Sa- 397- | 
crifices : and Non-Sacrum, ſuch as the Regards of — of the 
* and of publie Peace. 


* Comment Civitatis bonum. 


+ 1d quod publice intereſt, | 
N And 


1 PUBLIC AND PRIVATE LAW. 


And this Diftribution is more prevalent, as well as more commodious. 


3 Liv, III. 34. Fons omnis publici privatique Juris“. 
P. 1. 2.2. 46. Tubero doctiſſimus habitus eft Furis publici et privati *, 
Flin. I. Epil. Ryam peritus ile et privati Juris et publici * ? 


22. 


*Gell. X. 20. Ateius Capito publici privatique Juris peritiſſimus“. 

Whatever therefore regards the Public, the Conftitution, the Govern. 
ment quod ad Statum Rei Romanae ſpectat, is called Public Law : whereas 
Private Law regards Private Property, Rules concerning Contracts be- 
tween Party and Party, Cauſes of Meum and Tuum; ſuch in ſhort where 
the Tntereſt of the State, and the Conſtitution of the Government is not 
primarily and immediately concerned. | 

I made uſe of the Words primarily and immediately, becauſe theſe two 
Conſiderations, however diftin& in their Principles, and Original, have 
nevertheleſs a reciprocal and ſecret Connection, whereby the preſervation 


of the one frequently implies that of the other. 
LE Paraphr. | To euro q eryciloy Furerro N 2 afp £105 erhebe, C ape Wonews ". 98 
9 The Public or Community is intereſted in the happineſs of Individuals: 
where ſee and public Peace ſometimes depends upon the Faith and Execution of 
more. private Contracts; I mean in a ſecondary conſideration. 
And v. v. the Intereſt of private Men! is conſequentially concerned in 


public Peace and Tranquillity. 
Thus that Maxim is generally true, Si Princip? bene eſt, Ci vibus Ie 


efſe nequit ; and on the other hand, Publice expedire, nequ1s re Jua mate 
utatur, nec aliena. 


This is in no reſpect better illuſtrated than by that Right, which all 
well-eſtabliſhed Governments have claimed over the private Deportment 
of Individuals. That the Law ſhould regard the Lranſactions of Con- 
tracts and Stipulation between Party and Party, is level to all Apprehen- 
ſions, for this was one great end of its Inſtitution. But the public In- 
tereſt is alſo ſupported by thoſe Duties which a Man owes to himſelf. 
Otherwiſe the Laws had never injoyned Sobriety, or had puniſhed perſo- 
nal Exceſſes. And the Public moreover avails itſelf, by its Sumptuary 
Laws, of that Diſcretion and Moderation, which every Man ought to. 
make uſe of in. the b TEO9ER of his own private . | 


Ts; UTWTEG, N TEC pen EX Two; wegn ics 'CovTag To Weary , 

Athen. IV. 0¹ AptITHYiTO, %. exonadov FX 
"9 With my Author follows that memorable Story of two young Philoſo- 
| _ phers, who were e cited by that Court to account for their manner of Lite ; , 


e—_——  — 


* [dem bonum quaeritur et ab uno et a Civitate. 
+ Prodiges et qui ad vitam e re ſua — nibil comparcerent, Areopagitae olim ſeliti in 


Jus vocare Pune age. 


PUBLIC AND PRIVATE LAW. 6x 
viz. how it came to paſs, that their plight and appearance was fo good, 
when it was evident, they had no Fortunes, and yet ſpent their whole 
time in the ſtudy of Philoſophy. They defired a certain Miller to be ſent 
for ; who appearing, depoſed, That theſe two young Fellows worked at 
bis Mill every Night, and earned their two Drachmae apiece. Upon 
which that judicious Aﬀembly was ſtruck with Admiration, and ordered 
them a Preſent of Two hundred. 
In that Republic the Ialeneſi of the Subject was cognizable by the 
Magiſtrate. | 
Aud Athenienſes Inertia e latebris ſuis, languore marcens, in forum 
perinde ac delictum aliguod, protrabitur, fitque ut erubeſcendae, ita 
 facinoroſae rea culpae. Eſt et ejuſdem Vrbis ſanctiſſimum Concilium, 
Arespagus : ubi quid quiſque Athenienſium ageret, aut quonam 
guaeſiu ſuſtentaretur, diligentiſime inquiri ſolebat, ut homies ho- 
neſlatem, vitae rationem memores reddendam efſe, ſequerentur ?, o Vater. Maxi 
By a Conſtitution of Solon, there lay an Action alſo againſt Cowardice. my 1. 
Ei cle X% AEIAIAL ypapei. Kairo Nui ce AY rig v el e LOEWS md 
| yoaupm. £10, TivoG everc ; ive Exagos iu rag 6% T VO pat Ching So- 
Cgpevo; pGXNOV 7 729 oεꝭrc, ue EY wVigY; v weg TY Warp 2 
uTup xy . | 72 5 | EI 6: 
It can be no queſtion, if theſe two Intereſts ſhould. happen to claſh, which 17. — + reg 
is to give way. ecrates, as we have ſeen lately *, recommends the Conſti - Edit. Cant. 
tution of his Country, upon this very Principle, among others, vzz.. That 1 : ow 
the Athenians in their Legiſlation paid more attention to the Jus Publi 
cum than Privatum. | | 
Thus though no Man is regularly obliged to part with his Eſtate or 
Goods *: Yet, what if the Public wants them? Wants his Grounds for P. 25. 2. 9. 
a neceſſary Road? Or his Corn, in a general Famine *? „ on 
Sao in public Diſtreſs, every Man is bound to contribute to the State, VII 5. 
even in preference to his private Debts and Contracts. - Gr L446. 
And with us, when the Goods of the Deceaſed are not ſufficient for the and 11. 14. 7. 
Payment of all his Debts, thoſe due to the Crown are directed to be firſt d Il. 20. 7. 
ſatisfied by the Executor, though laſt contracted ; and the common Rule 
of Law muſt give way, Qui prior eft cauſa, potior eft jure. 
The Words of Vlpian are, ad ffatum Rei Romanae, which Hotoman and 
Raevardus injudiciouſly alter into Reipublicae. Res Romana is the fame 
with Res publica. ES | | 
Publica Appellatio in compluribus cauſis ad Pop. Romanum reſpictt : 


Civitates enim privatorum loco habentur 5. D. 50. 16. 
E. | — 15,16. 


I” 


* Nam et timiditatis adtiones ſunt. Quamvis mirum alicui veſtrum videri queat, aliquas eſſe 

in naturam attiones. Sunt, Qua gratiasr Vt quiſque neftrum pocnas legibus conflitutas mag is 

guam hy/tes metuens, fortius pro patria propugnet. | 1 
And. 


5. 
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$ Inſt, 2. 1. 2. | 


9 J. 1. 2. 3. 


7 De C. D. 
XIX. 21. 


*® Auſon. 
Idyll. XII. 


9 Hor. 2, E- 


piſt. I. 2. 

1 Virg. II. 
Georg. 535. 
2 Ovid. XIV. 
Met. 609. 


3 1d. XIV. 
808. 
Id. XV.438. 


5 Id. XV. 447. 


5 Hor. 4. Od. 
XV. 17. 


, 7 Liv. I. 23. 
'* Ennius. 


9 Virg. VI. 


Aen. 858. 


Id. III. Aen. 
1. f 
Id. ibid. 5 4. 


PUBLIC AND PRIVATE LAW. 
And fo Theophilus * : 1 . e e 
ITorapuoi ge wavres 8 Aupeves ITOYBAIKOT sic, TETEl 7s AHMOY 
TOY PNMAIKOY.* )) ES Fae phy 
Publicus qu. Populicus. And wherever Populus or Civitas is mentioned, 
there the People of Rome, or the City of Rome, is always underſtood to 
be meant. SI; 
Thus though Jus Civile is the Common Law of any State, if nothing 
be added to reſtrain it, the Roman Law is underſtood ©. . 
In this Application Res is very often uſed. So that Cicero (as we learn 
_ - Auftin”) in his Books de Republica, defined Rempublicam efſe Rem 
opuli. ey? ; a 
Imperium, Litem et Venerem cur una notat RES S? 
Res Italas armis tuteris, moribus ornes“. | 
Scilicet et Rerum facta eft pulcherrima Roma 
Inde ſub Aſcanii ditione binominis Alba, 
Reſque Latina futt *. = 
—quoniam fundamine mag no 
Res Romana valet. 
Cum Res Trojana labaret. | 
Sed Dominam Rerum de ſanguine natus Tali 
 Efficeet *, | 


/ 


Cuſtode Rerum Caeſare *© 

Res Romana —— Etruſca . | | ; 

Moribus antiquis flat Res Romana, viri/que *. Eh 
Hic Rem Romanam, magno turbante tumultu, EE 

FS Net 9 | ELD 7 | 0 | 


Poſtquam Res Aſiae — 
Res Agamemnonias, victriciaque arma ſecutus |. 

In both which places Servius explains Res by Imperium. 

We come now to enquire what are the proper Objects of Jus Publicum, 
989 5 Fo 2 
Religion and Divine Worſhip, — Peace and War. — Legiſtatin. —= 

1 Exchequer and Res fiſct. — Eſcbeats. — The Prerogative. — Law of 
Treaſons. Taxes and Impoſis. Coinage. Juriſdiction. 
Magiſtracys. Negalia. Embaſſys. — Honors and Titles. 
Colleges, Schools, Corporations. —Caſtles and Fortifications, —Fairs, 
Mercats, Stable. Forreſts.—Naturalization, Jus Civitatis 


* Fluvii autem omnes et Pertus publici ſunt, id gt, Populi Romani. 4 


PUBLIC AND PRIVATE LAW. - 
and briefly, quicquid ad Principem, ad Leges, ad publica Fudicia et | 
Res Civitatis pertinet, - 
In ſhort, in whatever Caſe the People in their collective Capacity can 
be ſuppoſed a Party. So Cicero ſpeaks of the Leges de Rebus Son or 
the Complaints of the Provinces. 
Nam civibus cum ſint ereptae pecuniae, civili fere actione, et privato 
Jure repetuntur. Haec Lex Socialis eſt, hoc Jus Nationum extera- 
rum eft*. : "Gs in Q. 
(Hence perhaps in our own Conſtitution, the Kings Bench original- SOR af 


ly for Cognizance of Affairs in Jure publico, and the Court of 
Common Pleas for the Decifion of Meum and Tuum between 


Party and Party.) 
Of this ſort is the Jus FAECIALE, or Law of Arms. 
Well ratifyed by Law and Heraldry *. of | 2 Shakeſps 


Ac belli quidem Aequitas ſanctiſſime Faeciali P. R. Jure perſcripta eſt; ens 
ex quo intelligi poteſt, nullum bellum eſſe juſtum, nifi quod aut rebus 
repetitis geratur, aut denunciatum ante fit et indiftum *, Cie. 1. Ofic. 
11. f 
Cum juſto enim et legitimo hoſte res gerebatur : aa quem et to- ö 
tum Jus Faeciale, et multa ſunt jura communia 4 3 ib. 
P. R. miſis Xviris ab ipſis | Faliſcis] Jura F e et nonnulla Sup- OR 
plementa XII Tabb. accepit » quas habuerant ab Ardemenfious'. Ar 
Jus SACRVM, or sAcERDOTII. — 698. 


Cum ſciam, Domine, ad teſtimonium | Jaudemque morum meorum perti- 
nere tam boni Principis judicio exornart, rogo, dignitati, ad quam 
me provexit Indulgentia Tua, vel Auguratum vel vitviratum, quia 
vacant, adjicere dignerts, ut jure Sacerdotii * Deos pro Te 
publice poſim, quos nunc precor pietate privata *, * Plin. X. 


Jus SENATORIVM. Epiſt. 8. 


Cum fis perit! Yfimus, et privati Juris et publici, cujus pars 8 
„ 7 Id, VIII. 14. 
THERE are ſome Paſſages in the Law Books, where the Ideas of Jus 
Publicum and Privatum are not very diſtinct. 
That is | 
1. Either the ſame Jens may under different circumſtances be Publicum 


or Privatum. d 


Or 2dly. 
All Law in general may be called Public 3 ex Cauſa efficienti. 


Or zaͤly. 
All Low may be called Public ex 7 finals as l to all Men, 


and diſtinguiſhed from Privilegjum, or Lex Priva: i. e. ems 
LI 
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64 PUBLIC AND PRIVATE LAW. 
The ſame Thing may in ſome ſenſe be ſaid to be publici Juris, in other 
regards, privati. Hey | 
D. 28. 1. 3. Teftamenti Factio non privati, ſed publici Juris ef *. . 
N Calvin has a good deal upon this head. He maintains that the Copies 
Cbarond. II. have been interpolated, and that Papi nian wrote, non publici, ſed privati 
Verifim. 12. Juris. And fo Raevardus* likewiſe. But I think they are miſtaken. 
Lexicon J- For Wills, though they principally regard Poſſeſſions and private Pro- 
es *.. petty yet anciently, like Acts of Legiſlation, like Adoptions, Creations of 
| agiſtrates, Ic. were performed with the greateſt degree of Solemnity, 
V. Var. 12: with all Legal and Religious Ceremonies, Comitiis Centurtatis, at the ge- 
neral Aſſembly of the whole Community, when I. aws only could be 
enacted. And Legare accordingly has been obſerved to be a Term of 


_ Legiſlation. 
NOMO®ETEITL di vp beageg im Toi kaurꝗ Ta tinbra, 3 tc NO- 

Novell. 22. MO I rr BAN. LD. e 

: Vipian. Ti, TLegatum eſt, quod legis modo — teſtamento relinquitur *. : 
. Or, in another Light, Teffament: factio may be ſaid to be Juris publici, 


becauſe the Rules of making a Will were not left to the Direction of the 
Teſtator, but circumſeribed by Law. „ 


For inſtance, 


A Paterſum. could not, however deſirous, enable his Son to make a 


Will. | | 
Qui in poteſtate Parentis eſt, teflamenti faciendi jus non habet: adeo ut 
„P. 28. 1. 6. * qJuamvuis Pater ei permittat, nibilo magis tamen jure tęſtari palſit“. 
7 D. 38. 2. Nora Patron his Freedman 5 
or Yet this Father could empower his Son, donare mortis cauſa. 


Tam is qui Teſtamentum facit, quam qui non facit, mortis cauſa do- 
nare poteſt. Filius fam. qui non poteſi facere teflamentum, nec volun- 


P. 39. 6. 25. tate patris, tamen mortis cauſa donare, patre permittente, 5 poteſt 3. 
D. co. 12.2. And enabled him alſo to alienate by Vow or Confecration ?. 


Again, in regard to the Cauſa Efficiens, the Authority by which all 
Laws are enacted, Jus in general, all Law, may be {aid to be Publicum. 
And thus Jus Publicum ſtands oppoſed to private Bargains and Con- 
tracts: or, in other words, the Law of the Land, and whatever Right is 


2 A. 


a nn 


* Legem ferat unu/gu/que de rebus fuis, ut dignum «ft, et fit Lex cjus voluntas. 
| | | AC- 


PUBLIC AND PRIVATE LAW. 2220 
quired by it, is oppoſed to that Right, which may be equired by pri- 
* Spaltes, 23 41 n 


Jus publicum privatorum packis mutari non poteſt *. . 2. 14.36. 
Privatorum Conventio Juri publico non derogat *. 2 D. 50. 17. 
45. 1. 


Teſtandi de pecunia ſua legibus certis facultas eft permiſſa, non autem 
Juriſdictionis mutare formam, vel Juri publico derogare cuiguam 


permiſſum et. | 3 C.6, 23.13. 
And Jus Publicum in this Senſe is ſometimes called 
Jus Solenne. 2 


Nec ex Praetorio, nec ex ſolenni Jure privatorum conventione quic- 
quam immutandum ef *. OY 
Tus Commune. 9 85 
Generaliter guoties pactum a Jure communi remotum eſt, ſervari hoc 
| non oportet *. | 
Juris Civilis Regulae. 2 
Contra Juris Civilis Regulas pada conventa rata non habentur *, *D.2.14. 28. 


*D.50.17.27. 


5D. 2. 14. 7. 
16, SY 


Legts. | 5 
Nemo poteſt in teſtamento ſuo cavere, ne Leges in ſuo teRamento locum 
| 5 habeant '. FH | | 7D. 30. 1.55. 
Jus Reitp. | Tn 
Jus Reipublicae pacto mutari non poteft 3, P. 50. 8. 2. 
: * ; 8. 


III. | 
Or it may be underſtood not ſo much of the public Authority which 
enacts it, as of its public uſe and application, it being common to all the 
Members of that State. Thus it ſtands diſtinguiſhed from Privilegium, 
or a Law made in favour of particular Perſons, which is not to be ex- 


tended to Generals ?. o J. 1. 2. 6. 


And in this Senſe we have it in Terence, k S. Ja. 
An ne hoc quidem Ego adipiſcar, quod Jus publicum 9? Phorm. II. 
And this is often called Jus Commune. N 
Non capitur qui Jus publicum /equitur *. And again, *D. LION 
110. I. 


Non videtur circumſcriptus eſſe minor, qui Jure fit uſus communi ', C 
How the ſame thing may be both Public and Private, is well imagined uli. 
by Cujacius. ps 2 8 
| Sicut Aggenus Vrbicus privatos agros etiam publices dici, quod publico 
tributa et vectigalia penſitant, v did, i corum qui nibil 
penſitant, etiamſi non fint propria P. R. Idemque eleganter Publi- 
cum Privato eſſe conſortem, quia dum privatus laborat in proprio, et 


tributum pubiico, et ſibi alimoniam, arva excolendo procurat *, . XVII. Out. 
| UnpeR 3% . 


66 PUBLIC AND PRIVATE LAW. 
UNDER the Notion of Jus Publicum is included, as we have ſeen, Jus 
Sacrum, or Jus ad res Divinas pertinens. 
C.. 7.1. Legum Auckoritas, quae et divinas et humanas res bene diſponit *. 


Hence Juriſprudentia is defined, Divinarum atque humanarum rerum 
PD. 1. 1. 10. 2. yotitta ©. 


. This Definition has been obſerved to correſpond much with the 88 
nition given, of Philhſaphy, or rather Saprentia : 
Cic. I. OffiCe. Ila autem Sapientia, rerum eft di vinarum atque humanarum . . 
43+ | 
Sapientia eft, ut a veteribus philgſophis definitum eſt, rerum divinarum 
* Id. II. 2. et humanarum, cauſarumgue quibus hae res continentur, ſcientia®. - 


And no wonder, as the Roman Lawyers affected a great Union with 
9D. 11.1. 1. nr 9, with that of the Stoics Particular: 


Ol e &v E7wiko p rh, Ce pla el OEIQN re 8 AN OP- 


Plutarch. de IIINQN eig ¹ν,dpuv ;» 
+ | RQuidam ſaptentiam ita finierunt, ut dicerent, eam divinorum et hu-- 
. manorum ſcientiam. Nuidam ta : Sapientia oj, 190% divina et 
"Benet, Epiſt. humana, et horum cauſas *. 
9. 


Hence it is ſaid conſtantly of the old Lawyers, that they were Juris 
qivini et humani peri li. 


So Draco. —. Gell. XI. 18. 
Numa. — Liv. I. 18. 
Alteius Capito. —Tactit. III. Aunal 70. 
Cocceius Nerva. — Id. VI. 26. 
 Fudicabant enim prudentiſſimi Viri omnis.divini humanigque Furis, 


aihil aeque difſolvendae Religions eſſe, gem ubi non Patrio, . ex- 


1 Liv. Xxx. Fern ritu ſacrificaretur*. 
_ , Mucius Scaevola cum bene ac 45 Jura Civium, et 883 
e Mex: nias Deorum ordinaſſet * : 
VIII. 8. 2 


Hence alſo we have upon record an account of ſeveral Books compoſed 
by Roman Lawyers de Rebus ſacris et ad Religionem pertinentibus. 

And indeed the whole Book of Cicero de Legibus 18 a proof of this Con- 
nection. It was intended to contain a Syſtem of Laws, drawn from Phi- 
loſophical Principles, and part of them, which remain, are of this Caſt ; 
viz, Rules regarding Religion and Divine Worſhip. 

It is plain, that this Performance of Cicero (and that loſt one alfo de 
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Republica) was upon the Plan of his Maſter Plato. And yet J think he 
1 had no great Encouragement to attempt a Work of this nature. Thete 
. private, unauthorized Syſtems made but little impreſſion upon the minds 
FJ of either People. Plato's in particular met with a cold e e if we 
9 can eredit an old Writer. 
. — ; 


* Stoici dixerunt Sapientiam ęſſe rerum divinarum humanarumgue ſcientiam. 
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{4015 HH TE WOAITHS) Tay d Tg IAT e. E mTpoTrtauyihay? ; 9,* Athen. I. XI. 
n 


I ſhould now proceed to ſpeak to the Jus Sacrum of the Romans, but 
am tempted by what I juſt now hinted, concerning the relation between 
Roman Law and Philoſophy, to make a little digreſſion, and fee what 
teint the Former took from the ſchool of the Stoics, 

This has been obſerved by many before me,, and by ſome perhaps, as *Cujac.XXVI 


it generally happens in caſes of this n n has been carried beyond what pps A* 
van. e 


it could reaſonably bear. . Viuir. 1. 
There have not been wanting ſome, __ could deſcry a ſtriking like- Merill. I. Ob- 
neſs between that Sect of Philoſophers, and the Tenets of the Pharile ees: "ID wo | 
ver. Otto. 


H Su alpecig WT HAPXTAYT OG 89.41 Ty Tap ENG. LT coliey AE&y0=- Orat. de Vhi- 
loſoph Storc. 


ur "7 | : | 8 Vet. I torum. 
And St. Jerome carries it yet farther : _ Obſerv. Hall, 
Stoisi noftro dogmati in pleriſque concordant *. 123 . 

amos ti- 


However, we are well aſſured of a particular nicety or caution attend- 13 lib. 7. 
ing tbat Claſs of Philoſophers, in that great inſtance of Refinement, of * Jolephoode 
which this Paſſage of Plutarch is an Inſtance : ee 


3 Comment. 


Animals with them are ſaid,  upsJoy, vAx' QLANEI ©YMOTEOAT, in Ela am. C. 
& Gobeiggny, ana QLANET OBEIZeAl, & GR, anx QELANET re 3 
BAETIEIN. 1 3 d 

Mirabile videtur, quod non ET haruſpes, cum baruſpicem vidertt. 

Hoc mirabilius, quod vos inter vos riſum tenere poſjitis. Non f 
corpus, ſed partir" ng Hoc intelligerem quale eſſet, ft id in cer;s 
Iingeretur, aut fictilibus figuris: in Deo guid fit quaſi-corpus, aul 


quaſi-ſanguis, intelligere non poſſum *. ie L. de N. 
From hence the Roman Lawyers borrowed, what their books arc ſo 9 11 D. 6. 


of, their Fictions of 2yafi- Poſſeſſio *, Quaſi- Publica Accuſe:tio', Quaji-+1.,. 15. pr 
Maleficium *, Quaſi- Caſtrenſe Peculium?, Quaſi-Vſusfructus ', and i innumee: 1. 1. 26. | 
rable more of the ſame ſort, where the Equity of the Law admits Gf P. 44 7. 5. 
ſeeming impropriety for the ſake of public utility: Cum Juris Poleftas fo 


 aliquid cenſet efſe, quod revera non eſt, as the Lawyers write, And ſuch 15. | 
f D. 43. 18. 1. 


Nam oportut, quemadmodum Lycurgus Lacedaemonias, Sali Acbenlenſes, et Zalrucus Thee 6. 
rles, ita et eum guoque Platanem] fs utiles fuiſſent, quibuſaam Graccorum perſuaſiſſe, ut 1:5 

merentur, Ineptum Platenem inde fuiſſe con/lat, quod, «tum illuſlres apud Athenienſes tres 
Legiflatores furrint, Draco, Solo, et ipſe Plato, illorum leges Cives objervarint, Platints vero 
nihil fecerint atque irriferi int. 

+ Phariſaeorum Se:ta nis eff ei quae a Eraecis vocatur Sloica. 

Non * fed quaſi- iraſci, non imere, { quaſi-timere, non videre, ſed quaſi-videre, 
3 2 : Fictions 


6 PUBLIC AND PRIVATE LAW. 
Fictions as theſe conſtitute what are called Vtiles Actiones in the Civil 


Law, of which we ſhall ſee more hereafter. 
This is in no Inſtance more viſible, than in the caſe of Slavery. 


D. 23.3. 39 ] Si ſerva ſervo quaſi- dotem dederit 
9a quaſi-patrimonium ibert bomini peculium ſervi ineeligitr, 
D. 15. 1. 4. ubicungque effet *. 


fin, So 2yaſi-Noverca, Quaſi- rs, Qua -Socrus, are the 88 made 
4D. 23. 2. 14. Uſe of in Servilibus adfinitatibus *. 

, Permitto Servis quoque quaſi-teſta menta facere, eaque ut legitima, 
s plin. VIII. cuſlodio.— Num Ser vis Ręſp. quaedam et quaſi- civitas domus eft *. 
3 Though it is extended to other Conſiderations alſo. 

A Senatore in adopt ionem filius datus ei 23 inferioris Agnitatis eſt, 
6D.1.9.6.1, quaſi-Senatoris- filius videtur *. | 
7 D. 1. 9. 7. Ezmancipatum a Patre Senatore, quaſi- Senstoriz-Rlium haber1 'placet”. i 
me But the ſtrongeſt Feature of their Agreement is that Strain of Etymo- 


ogy, which has been imagined to have ſet the Stoics and Civilians at a 


diſtance from all the world beſides. 
It is for this reaſon, that Tully calls the Profeffors of that School, Ar- 


I;nBrato$ 31. ahi pene verborum 8. It is to this, that we owe the vaſt Heaps of 
9 Laert, l. 7. Definitions in Laertius Lite of Zeno“, and that CHryſippus was Author 
n. 112. ſeq. of ſeveral Treatiſes of D-finitions and enn, quoted by the ſame 


Id. l. 7. n. 60. Writer *. 


8 Audeamus imitari & foicos, qui q Audio e, unde verba ſint 

Cic. I. Oe. ducta *, 

FP” Cum etiam ipſi ICti, quorum — circa verborum proprietatem 

3 Quintilian. labor off, Iitus eſſe audeant dicere, qua fluctus eludit“. 

We Laboe Anliſtius Juris guidem Civilis diſciplinam principali Audio exer- 
cutt.—Latinarumque vocumorigines rationeſque percalluerat : eague 

4 Gell. XIII. Peraecipue ſcientia ad enodandos pleroſque juris laqueos utebatur *. 

1 Sic enim, inqitam, Brute, exiſtimo Juris Civilis magnum uſum et apud 


Scaevolam et apud multos fuiſſe, artem in hoc uno | Sulpicts]. Quod 


nunquam effeciſſet ipſius Furts ſcientia, niſi eam praeterea di 2 Het 
artem quae deceret rem univerſam tribuere in partes, latentem ex- 


$ Cic. in Brut. Plicare deſiniendo 5. 
A Of the Roman Lawyers many are recorded to have taken up with this 
Philoſophy. | a 


p. RVTILIVS, 
Rutilius—magnum munus de Jure reſpondendi a uſtinebat. Fun ejus 
Orationes jejunae : multa praeclara de Jure: doctus Vir, et Graects 


„ Ibd.gzoÞ —&@Giteris eruditus, Fee ii auditor, prope perfectus in Stoicis*. 
| r. 
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$SEXT. PoMeervs. 
Nam Sextus, frater ejus, 1 imum ingenium contulerat ad 
ſummam Furis Civilis, et ad . Geometriae et rerum Stoi- 
carum ſcientiam. | 514. ibid. 47. 


2. AELIVS TVBERO. 


M. autem Cicero in libro qui inſcri tus eff de Fure Civiliin artem re- 
digendo verba haec poſuit : NEC VERO SCIENTIA IVRIS MAIO- 
'RIBVS SVIS Q. AELIVS TVBERO DEFVIT, DOCTINA ETIAM 
SVPERFVIT. In quo loco ſuperfuit fignificare videtur ſupra fult et 
Praeſtitit, ſuperavitque majores ſuos doctrina ſua ſuperfluenti, tum 
et nimis abundanti. Diſciplinas enim Tubero Stoicas ef Dialecticas 
 percalluerat 7. | 


Ot the two 7 ubero' D produced by Pamponius in his Liſt of Roman 


Law yers, 
Quintus Tubero ill Stoicus, Panſae [orrather Panaet ii, as all the Critics* * Anton. Ace 


guſtin, 


7 Gell. I. 21. 


agree] auditord. 888 
| Poſt hoc quoque Tubero ſuit, qui Ofilio operam dedit : Fuit autem Pa- 2 


tricius, et tranfiit a caufis agendis ad Jus Civile — dofiifſimus — Bynkerſh. 
Juris publici et privati, et complures utriuſque operis Jibros reli. Solac. 


guit. Sermone etiam antiquo uſus affectavit ſeribere : et ideo parum ran] 
libri ejus grati habentur *, Muretus, etc. 


I fay of the two, I would rather accommodate the relation of A. Gellius 5 7 n 
to the latter than the former, though that is not the prevailing opinion : P. 1. 2. 2. 
of Commentators. 46. ; 

Among other reaſons let this paſs for one: That when He is ſaid by 
Cicero to match his Anceſtors in the knowledge of the Civil Law, and * Gel. l. o. 
to exceed them in Learning, it is more reaſonable to underſtand him of 
the laſt, than of the firſt, of the Family, who figured in that Profeſſion, 

The Attention of the Tubero Race to the Stoical Philoſophy is upon. 

Record. 


Lia Secta Ti uberones er F avonios vetert quogue Reip. res noiina 
genuit *, 37 Tacit, XVI. 
Some People remark a kind of fatality in ſeveral hereditary Attach- e 
ments, by wbich many Roman Families have been diſtinguiſned. The 
Gens Mucia is obſerved to have ſtocked that (ny with many very ex- 
cellent Lawyers: 
Quid? haec Jura Civilia, guae Jampridem in noſtra familia ver- 
fantur *, ; | * Cic. I. de 
Said by Q., Mucius Scaevola. | COM 


Quarum 
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Cic. I. Ofhic, Ryorum vero Patres aut Majores aliqua gloria praeſtiterunt, ii ſIndent 
<9 OB _ plerumque ecdem in genere laudis excellere, ut D Mutius P. F. in 
Liv. IV. 29. Ci 115. x | 
VIII. . Jure Civi x 
CL EEIP The rigid Severit y of the Manlii produced the remarkable Expreſſion, 


7 Phil. Carol. 
e e, Manliana Imperia“, and, I am perſuaded, faſtened the Surname Impericſus 


in Agell. I. 5. upon a branch of that Family; as was uſual with the Romans, and was 
I. Verrin. . that which gave birth to their Agnomina. Which at firſt were nothing 

10. 

1. 2. 10. pr, more than Nick- names, or marks of Reproach and Scurrility ”. Laftly, 

Gell. VI. 12. the repeated Conſulates in the Houſe of the Metelli (one of which Family 


IJ), 12. 1. 2. had four Conſular Sons living at the fame time) gave riſe to that Iambic | 


0 1 of Naevius, 
3. Prato Romas ſiunt Metelli Conſilles: : 
D. 41. 2. 1. 
ST” And explains that paſſage in Cicero, addreſſing himſelf to . Metellus, 
To 39.6. 35. Nam hac Verrem dicere aiebant, Te non Fato ut ceteros ex veſtra 
$ 
0. 47. 2. l. familia, / d opera ſua Conſulem factum 5. 
5 But to return from my Digreſſion, the memorable Tincture, which the 
D. 7 45 2 Roman Law acquired by this Union, has been the ſubject of ſome mirth, 
pr. with thoſe who never conſidered how far it ſpread. 
- Farmen®-" It is not to be denied, that there are ſome Inſtances of a very extraor- 
: Gell. XIll. 9 nature: | 
| nan Teftamentum, Te atio Mentis“. 
ee Menag. | 
Amoenit. . C. Mutuum, quod de meo tuum fit. 
c. 39. 3 | 8 
Poker. de La- Peculium, puſilla pecunta ©. 
=> 15 onmgy  Poſfeſſio, quaſt pedis pojitio *. 
545 1b 426. Donatio, dicla @ dono, quaſi dono datum“. 
Cujac. xl. Ob- Furtum a Furvo, id eſt nigro, didlum Labeo ait *. 
— 4. of Peraevaricator. Labeo a varia certatione tractum ait“. 
Eos ” 5 F alcidia Lex. AeZis Papa; —ano 18 @OcAZ, 0 013.07 7 Opera yy „ 
e Kell. de 8 ö 
Orig. Teſta- Thus Labeo Antiſtius, of whom we read above, 
menti factio- ; 
— 5 Soror quae ſeorſim naſcitur. 
— 5 . . And Nigidius, 
—IX. Parerg. Frater, quaſi fere alter. | E 
21. 8 
— VI. Para- Much has been ſaid in alleviation of theſe unſchalivlike Definitions, 
3 . and I could wiſh, for the Credit of the Profeſſion, to ure ſeen thoſe 
Obes 8 - Defences more ſatisfactory. e | 
S8 ; 5 | 3 3 
cip. Gentil. wich 8 8 | 
—_— * Falridia. Vox Romana, a Falce, quod verbum ſigniſicat idem ac Operaum. 
ting. | | 


I | | DE | | ok 
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It is urged, that Etymology is one kind of Weapon in the hands of a 

Philoſopher or a Chviliantan f ang ter n the hands of a Grammarian. Noodt. III. 
The Philiſopher follows the order of Nature, and the train of his own e ue 

Ideas. He attends to a kind of Philoſophical, Progreſs, and draws the line urid. v. vs. 


between Abſtraction and Concretion. Thus with him Homo comes from viriaxvs 6; 
t . IVSTITIA,&C, 


Humanitate, Sapiens from Sapientia, and yet he is not ſo injudicious as 
to imagine it comes from thence Grammatically, for in that Light Sapi- 
entia rather comes from Sapiens. And that is ſome Juſtification of Vlpian, 
who has been often called upon to ſupport his Derivation of Jus from 


% 


Fuſtitia *, whereas 7 u/iitia is derived from that. | P. . 1. 1. pr. 
The Grammarian on the other hand goes to work another way, and 8 IV. Mi- ; 
Cell. 1. 


fetches the ſame Homo not from Human tate with the Philoſopher, but Nerz 
k 8 8 II. Anal, 
from Humo, in regard to Proptiety and Derivation, to the order of Lan- 28. 
guage, and the Deduction of one word from another. VV 
Origo quorundam nominum,id eſt, unde veniant, non pene omnibus pater. 
Proinde quaedam naſcendi gratia operi interjecimus. Licet origo no- 
minim unde veniat a philaſophis eam teneat rationem, ut per denomi- 
nationem [alii diminutionem] Homo ab Humanitate, Sapiens a Sa- 
pientia nominetur, quia prius Sapientia,deinde Sapiens; tamen claret 
alia ſpecialis in origine quorundam nominum cauſa, ſicut Homo ab 
Hun, unde proprie e appellatus. a AIiIſdor. X. 
But the moſt natural Anſwer is the trueſt, the eaſieſt, and the beſt. The Origg- mu 
Roman Law is not more chargeable with this negligence, than every 
Profeſſion beſides. Who knows not, how Cicero defines Fides, Jucun- I. ogic. 5. 
dum, Aequimeliunr, &c? I am contented, when I find among Hiſtorians, II. de Fin. 4. 
Churchmen, and Schoolmen, nay Grammarians themſelves, who claim 3g. W 3 
perfection in this reſpect, ſuch Definitions, as follow; which, in tender- Il. de N. P. = 
nels to their Compilers, I produce without quotirig my Authorities. v i, | 
IIæręiioi, br WaTtpas £00 NH Fa, Lee, lee ae. Al lb, e404 A 2 
Fuſtitia, Furis Statio. | | | . 
Mentiri. Contra mentem ire. 
Argumentatio. Argutae mentis Orativ.. 
Herald or Herault, Herus alter. 
 Preſbyter, quaſi praebens iter. 
Fines (in Leaſes and Covenants) guza liti ſinem imponunt. 
And many other, where, I am perſuaded, neither Vipian, nor Paulus; 
Tribontan. nor Neratius, were conſulted in drawing them up. 


* Patricit, qua patres ciere poſſent. 


THE 
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PONTIFICIAL LAW 


OF THE 
ROMANS. 
Jac. Gutherius de Vet. Fure Peng, Par. 1612. 4 


Alex. ab Alexanaro II. Geneal. Dier. 8 
Muelen. ad Pompon. de O. I. pag. 377. —381, 


This is a Subject which has been handled by the Ancients 
themſelves, though nothing of that kind i is come down to us: 


Such among them were, 


Ateius Capito. 
Tabeo Antiſtius. 
Rutilius Geminus. 
I. Gellius, Feſtus, Chariſius, Fulgentius. 


E have ſeen the general diſtribution of Jus into Public and Pri- 
vate. The former of which included alſo the Jus Sacrum ; and 
extended itſelf to all affairs of Religion, in which the Peace and Tranquil- 
lity of the State had a great Intereſt. | 
We have alſo obſerved, that in ſome Diſtributions, the Jus Sacrum, on 
account of its Importance and Extent, made an Article by itſelf, and was 
branched off from the Jus Publicum, as a ſeparate head. 1 
And now it may not be improper to add a word or two concerning 
that Tus Sacrum, which we often meet with in the Roman Writers, un- 
der the Appellation of 1vs yonTIFIcIVM. _ 
This Law, as we ſhall ſee, much reſembles the Eccleſiaſtical Law of 
the following Ages, in many inſtances. _ 
So that the Common or Temporal Law of the Romans ſeems to be 
called Jus Legitimum, the other the Jus Sacrum or Pont; en. 


 Cic. pro Et legitimo et pontificio jure quaerat *, 


1 perturbatis ſacris, contaminatis ak et quam deſeruiſti, et 
quam polluiſti, Jure Quiritium legitimo tutelarum et hereditatum 


relicto, factus es £fus  fltus contra for, cijus per actatem pater efſe 


Id. ibid. f 1 3. | 9 : 
2 Pertin-t 


THE PONTIFICIAL LAW & 3 

Pertinet ad ipſum cognitionem veſtram : quae cum fit in Jus Religionis, 

et in Jus Reipublicae diſtributa, Religionts — 3 ri multa eſt 
verbofior, praetermittens, de ure Reipublicae dicam. | 


The Names it goes by, are commonly, 


Id. ibid. & 12. 


Pontificalts Compoſitio Juris. * Id. II. de 
Jus Pontyficale *. | | 1 
| (39h, 7 RES ge | ; Id. ibid. 
Jus Pont iſicium. 5 Id. III. de 
Jus Religionis', Orat. 33. 


A general View of the Authority of this College may be gathered from * ET — 


the three Authors ſubjoined. 1d. II. de 
Legg. 21. 


Pontificem deinde Numam Marcium Marci F. ex patribus legit, eique , 10 n 
facra omnia exſcripta exſignataque attribuit, quibus hoſtits, * mo. $ 12, 
diebus, ad quae templa ſacra fierent, atque unde in eos ſumptus pe- 

cunia erogaretur. Cetera quoque omnia publica privataque ſacra ; 
Pontiſicis ſcitis ſubjecit: ut efſet quo conſultum plebes veniret: neguid | 
divini Furis, negligends patrios ritus peregrinoſqve adſciſcendo, tur- 
baretur. Nec caeleſtes modo cerimonias, ſed juſtia quoque funebria, 
placandoſque manes ut idem Pontifex edoceret *, | 


Omnis Reipublicae dignitatem, omnium ſalutem, vitam, libertatem, aras, 
Jfocos, Deos Penates, bona, fortunas, domicilia eorum | Pont iſicum 
ſapientiae, fidei poteſtatique commiſſa ac credita eſſe *. pt, 


Ele d r METIL TN HPADMATAON KYPIOI. Kat yep du 
T0 Tos leg dixac dard id r TE % d, % Nr 
be Kl voprobleraow 50a Tav iepav ayages ovia E avediga. roivo!ſe; 
& dN d TUYXavay auToI Pavein vouuwy TE & ebiopav. Tas re 
 wpxos dA oo Jurin re 8, Yeogmeia Ne avaxarai, N Tu; 
| bEpeig cg EZETRCEO NY, LTyoeTag T6 QuTWV % NEITEPYEGy orc Xewv- 
TU weg TH LEG, & ro- Gvrer]eouy unity E apaphavar Taps TH; lege 
vou Tor; Te idr, 0701 poll 10 R018 T&5, π TH Ne 7 dö%i | =— 
TeCaTpurc, EEnynra Yivoula| x, WE0P1T Hs. Kal eirwas cl r E | 

85 wabopeves rig EMITAYULG QUT WV Cn, pos xc go XPTER og ααννν . 

FEici T8 evumeubuvos Tron; dinng Te % ag, Are Buy Aoyov anode 


gerres bre a . Dion. Halic, i 
| | _ Antiqq Rom. j 


Liv. I. 20. 


9 Cic. pro Do- 
mo. init. 


8 


2 


* Res autem maximi momenti ſunt penes eos. Etenim hi cognoſcunt de omnibus cauſis ad ſacra 
pertinentibus, et inter privatos, et magiſtratus, et deorum miniftros. Et leges ferunt de ſacris 
quae non ſunt ſcripta, aut quae moribus non ſunt recepta © et ipſimet arbitratu ſus leges et con- 
ſuetudi nes eligunt, quas omnium optimas jud'carint. Et omnes mazi/tratus, quorum curae ſacri- 
ficia et deorum cultus eft commiſſus, et omnes ſacerdotes examinant. Illi etiam cavent, ne quid 
corum fumuli et miniſiri, quorum opera in ſacris utuntur, contra ſacratas leges admittant ; pri- 
vatiſque haminibus, qui deorum vel geniorum cultum ignorant, ſunt enarratares et interpreles. 
Et fiquos animadvertant ſuis mandatis nen parere, pro cujuſque delicti magnitudine cas mul- 
&ant. Ipſigue nulli judicio nulligue mulctac ſunt obnoxii, neque Senatui, neque Populo rationem 


reddunt. | 


I, 2. extrem. 


R From 


9 
Kii 
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THE PONTIFICIAL LAW 
From this Account of their general Juriſdiction, we may conclude : 
1. That they determined all Controverſies whatſoever in religious Mat- 
ters, and between whomſoever. 2. That they had a Legiſlative Autho- 
rity in appointing Rules and Orders where they ſaw convenient. 3. That 


they had a Viſitation over all their inferior Officers, and over all thoſe 


who had any Connection with religious Concerns. 4. That they held a 
Tribunal over all their Servants and lower Miniſters. 5. That they were 


a ſtanding Council to thoſe who wanted direction in caſes of public Wor- 
ſhip. 6. That they had a diſcretionary Power over Offenders, and their 


> Cic, II. de 
Legg. 19. 


C. XXII. 


4 Feſtus in v. 


5 Cacfar, de 
B. Gall. VI. 
13. 

6 \elian. XIV. 
V. H. 3. 

7 Tacit. de 
morib. Germ. 
E. Y. 

3 Tacit 1. 
Hiſt. 15. 


9 Gell. V. 19. 


Add. Guther, 


JT. de Jure 
Pontif. 5. 


Sentence was final and unappealable. | 1 
Their Juriſdiction is pretty well marked out in theſe Words of Tully:: 
Quid ad Pontificem de Jure parietum, aut aquarum, aut ullo omnino ? 

Ergo, quod cum Religione conjunctum eft. Id autem quantulum eſt ? 
De Sacris, credo, de Votis, de Ferits, de Sepulchris,et ſiquid ejuſinodi 
And I have great reaſon to think, that they were not miniſtring Prieſts, 
ſuch as the Rex Sacrorum, the Flamines, the Salii, &c. but a College of 

Eccleſiaſtical Judges, if I may be allowed to make uſe of that term. 
That their Office was in great meaſure Furidical, I think is plain from 

this r in Lampridius *, in relation to Alexander Severus, who, like 

the reſt of the Emperors, was at the head of this Society: . 

Pontificibus tantum detulit, XV. Viris atque Auguribus, ut quaſdam 
cauſas Sacrorum a /e finitas iterari et aliter diſtingui pateretur. 
Maximus Pontifex dicitur, quod maximus rerum quae ad ſacra et re- 

ligtones pertinent, Judex fit, vindexque contumaciae privatorum, 


magiftratuumque *. __ 5 
It was not ſingular to the Romans. The Druids, or the old Prieſts of 
the Weſtern World, fere de omnibus controverſits, publicis privatiſque, 
conſtituebant; namely, upon Felonies, upon Eſtates, and Deſcents *. It 
was ſo with the AEpgyptians*, and the Germans“. SY : 
But to deſcend to their particular Concers : one of which was 


_ ADOPTION, or rather ARROGA TION. 


Si te privatus, lege Curiata, apud Pontifices, ut moris eft, adopta- 
rem 8 E : | | n : | 


| Arrogantur ii, qui cum ſui Juris ſunt, in alienam ſeſe poteſtatem tra- 
dunt, ejuſque rei ipſi Auctores fiunt. Sed Arrogationes non temere, 


nec inexplorate committuntur. Nam Comitia, arbitris etiam Ponti- 


ficibus, praebentur, quae Curiata appellantur ——juſque jurandum 
a Q, Mucio P. M. conceptum dicitur, quod in arrogando juraretur 9. 
Nego iſtam Adoptionem Pontificio Jure efſe faffam : primum, quod 
Bae vefirae fint acetates, ut is qui Te adoptavit, vel filii Tibi loco 
„ | Per 


OP THE ROMANS. 575 
per aetatem eſſe potuerit, vel eo quo uit deinde, quod cauſa quaeri 
_foleat adoptandi, ut et is adoptet, qui, quod natura jam afſequi non 
| poteſl, et Legitimo et Pontificio jure quaerat, et ita adoptet, ut ne 
quid aut de dignitate generum, aut de ſacrorum religione minuatur. - pro Do- 
| * * . . = . . . mo. I 9 
Dixi apud Pontifices, iſtam Adoptionem nulla decreto hujus Collegii Y 
probatam, contra omne Pontificium Jus factam, pro nibilo efſe ba- 
| bendam *, N 8 | | | Ad. ibid. 
And the reaſon of this is plain. For the Adopted Perſon did tran/ire in 
gentem et ſacra Perſonae Adoptantis, As we lee from two Inſtances of 
Cicero juſt now cited: ., _ — 5 
Ne quid aut de dignitate generum, aut de ſacrorum religione minuatur * 1d. ibid. 
Ta perturbatis ſacris, contaminatis gentibus Factus es ejus filius, 
cujus per aetatem pater efſe potuiſti. | 9 *14. ibid. f 13. 
For every Family among the Romans had, I will not ſay, a Religion 2 
of their own, but a ſyſtem of Rites, of Sacrifices, and religious Intereſts 
eculiar to themſelves. _ 5 | 


So Tully in his Book of Laws, 


SACRA PRIVATA PERPETVA MANENTO*, | "IT deLegg.9 
Which he comments upon, or illuſtrates thus: 3 


De ſacris autem, qui locus patet latius, haec fit una ſententia, ut con- Bix a8. 
ferventur ſemper, et deinceps familiis prodantur, et, ut in lege poſut, Var. Cogjecl | 
per petua fint Sacra. Hoc uno pgſito, haec jura Pontificum auctoritate 1. 

conſecuta ſunt, ut, ne morte patrisfam. ſacrorum memoria occideret, 
rs efſent ea adjuncta, ad quos ejuſdem morte pecunia venerit *, Moy 

8 It 8 - | ; i | .. 9.19» 

Thus Nuptiae is defined by Modeſtinus *. | 0 64g * 0 . 

Conjunctio Maris et Feminae— divini et humant juris Communicatio. 0 
Seguuntur Connubia et Afinitates, ex quibus etiam plures propinqui — 

Sanguinis autem conjunctio benevolentia de vincit homies et caritate. 
Magnum eſt enim eadem babere monumenta Majorum, iiſdem uti ſa- 


s Cic. II. de 


cris ſepulchra habere communta *. e Cic. I. Offic. 
Pills MANIBVSò. 3 
L. POLITICIENO P. FIL. 3 
> PAPINEESS 5 3 
AE DIT VO SEPVL. SERG. „ 


FAMILIAE. AE DITVAVIT. 
ANN. XII. VIXIT ANN. XXVII. 
is M. VI. L. POLFTICE 
NVS L. F. Fe; 
SAC ERDOS SE RG. FAM. 
FRAT RI PIISSIM O 
FECTIT EFT ů Romae. 


1 Another 
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Another Reaſon might be, and probably was, becauſe ſeveral F amilys 
having hereditary Prieſthoods annexed to them, it was the care of thoſe, 
who had the care of Religion, to 2 any abuſe that m ariſe by 
Adoptions in this particular. 


* 


MARRIAGES 


beldnged to them for the ſame reaſon, as We gather from the Definition 


„P. 23. 2. 1. of Nuptiae lately produced *. 
They aſſiſted therefore at the Ceremony of Confarreation , for which 


Servius is quoted: 
Farre Nuptiae fiebant per Pontificem Maximum et Flaminem Dialem. 
But more eſpecially were they intereſted in this Tranſaction, becauſe 
the Degrees of Conſanguinity, and all Lache et Indecorae nee were 
of their proper Cognizance. 
So Auguſtus married the Wiſe of Nero, at the time She was far gone 
with Child. Abducta Neroni uxor, et conſulti (. per ludibrium } 
Tacit. I An- Pontiſices, an concepto necdum edito partu rite nuberet. 
7 Thus the Emperor Antoninus Pius ſent his Reſcript, in quality of hs 
tifex Maximus, to the College of Pontzfices, upon a Queſtion of Legiti- 
2D. 38. 16. 3. macy 
＋ Some Writers think 1 it plain from two Laws in the Di eſts *, that the 


3 D.38. 10. 
as 1. 10. Doctrine of Permitted and Prohibited Degrees was not the proper buſi- 
cod. pr. neſs of the Civil or Temporal Lawyer, but the immediate concern of the 
Pontifices : that it was however, what the Temporal Lawyer ought to 
be acquainted with, as the Caſes of Inheritance, of pra and 
4 Guther, 11. ſometimes of Judicial Evidence depended much upon it. 
4 FVNERALS, SEPVLCHRES. 
Ne l modo Cerimonias, ſed Fuſta geoque Funebria, 2 ofque 
5 Liv, I. 20, manes ut idem Pontifex edoceret *, 
| Idque cum multis aliis rebus, tum e Pont 3010 Jure, ef Cerimoniis 
* Sepulchrorum intelligi licet ©. 
3 Thus they appear to have had a Power of aſſigning a my ow to 
thoſe, who had none 1n their own right. 
P. ACTILIO RVO 
5 
ACTILIAE BERONICAE 
INDVLG. PON TIF. 
Nett. LOCVS DATVS*. 


XVII. . Ane could inforce the Execution of laſt Wills and Teſtaments relating 


F .bre't. [n- 
ſcript. pag. to F uneral Monuments. 
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OF THE ROMANS. -7 
 Quamvis enim flrifto Jure nulla teneantur actione beredes ad monu- 
mentum faciendum, tamen Principal: vel Pontiſicali auctoritate 
compelluntur ad obſequtum ſupremae voluntatts 5, 
They had indeed the whole Cognizance in Sepulchral matters, at leaſt 
a concurrence with the Emperor. | 
Offa, quae ab alio illata ſunt, vel corpus, an liceat Domino ici effod:re 
vel eruere fine decreto Pontificum, ſeu juſſu Principis, quaeſtionis eft 2 
Et ait Labeo, exſpettandum vel permiſſum Pontificale jeu juſſianem 
Principis 9. ol P. 11.7.8. 
Petentibus quibuſdam, ut ſibi reliquias ſuorum, aut priter injuriam 28 
vetuſtatis, aut propter fluminis incurſum, aliaque his fimilia quae- 
cungue ſecundum exemplum Proconſulum transferre permitterem : 
quia ſtiebam in urbe noftra ex ejuſinodi cauſis Collegium Pontificum 
adiri ſolere, Te, Domine, maximum Pontificem conſulendum putavi, 


guid obſervare me velis '. | x. E 
| : | pu. 73. 


D. . 3 50.1. 


o AT RHS, vows, CONSECRATIONS, Cc. 
1d votum in haec verba, praceunte P. Licinio, Pontifice Maximo, 
Conſul nuncupavit *. + ws Liv. XXXVI. 
oy = 7 2 | 2. A4d.1X 46. 
L.ibet jurare. Tun meo Pontifex perfurio es SF | * Pl 
Of Conſecrations ſomething may be ſeen in C:cero's Orations pro Domo, dens V. 3. 23. 
and in the Solemnity Virginis Veſtalis capiundae, deicribed by A. Gellins*, I. 12. 
It appears from hence, that Tuliy had good reaſon to ſay, | 
 Pontifex nemo bonus niſi qui Jus Civile cognoſſet *. Il. de Legg. 
And this Union of Jus Civile and Pontificium is marked ont in ſeveral ” 
paſſages of his Writings : | EEE 
Nuyid ICti? quid Pontifices ? quam multa meminerunt * ? de SeneR, 
if . . . 7 9 
Audivi enim nuper eum ſtudigſe et ſrequenter Sami, cum ex eo Jus 
noſtrum Pontificium, qua ex parte cum Jure Civili conjunctum 
effet, vellem cognaſcere“. iin Brut 542. 
Hoc magis eas res et memini et exſpecto, quod et ad Pontiſicium Jus 


4 


et ad Civile pertinent. ' 11. de Legg 
| . * | 18. | 
So we often find theſe two Profeſſions united in the fame Perſon: _ 
Scaevolae, Pontifices ambo, et iidem Juris peritiſſimi“. o Id. ibid. 
3 es * E 
T. Manlius Torquatus, praeter egregia multa rarae dignitatis, Juris gs 39. : 
guogue Civilis et Sacrorum Pontificalium peritiſſimus v Valer. Max. 


- 244 - * 0 V 8 

Haec fuit P. Craffi illius veteris, baec T. Coruncani, hacc proavi 
generi mei, Scipionis, prudentiſſimi hominis, Sapientia, qui omnes 
Pontifices Maximi fuerunt, ut ad eos de cmnibus divinis argue hu- 


manis rebus referretur *. | *Ci:< . de 


Orat. 33. 
But 


A THE PONTIFICIAL LAW 

But we muſt not omit a particular circumſtance, which gave them a 
great conſideration in the Roman Law, and is as follows: 

I think it plain from the Genius of the Roman People, whoſe Zword 
was a kind of national Profeſſion, that they could fpare very few from 
the Field. And therefore the Attengon to all the Arts of Peace, ſuch as 
their Hiſtory, the Care of their Annals, Records, and all the ſpecies of 
Civil Polity devolved upon thoſe, who already by their profeſſion: did wva- 
care a Re Militari: that they might not burden their State with an idle 
and uſeleſs ſet of Poeple, or what was not intirely neceflary. _ 

I am ſenſible, that part of this Obſervation is-contradifted by a great 
Authority. With whom we read, that no City at its original Foundation 
bad a greater number of Prieſts in r to the number of their In- 

Dion. Halic. habitants . 
. 2%/%ẽn ut then this juſtifies the other part. They could lefs ſpare from their 
Army, if any other Profeſſion was overſtocked before. 

As to their yisroRyY or CHRONOLOGY; the beginning of 1 it was very 
rude. The Praetor, or ſome great Officer, at the entrance of every Vear, 
uled to drive a Nail into a Wall of the Temple of Jupiter, to mark the 

new Year by. And this for fome time was alt their Calendar, and all their : 


Chronology. 
Clavus Annalis nn qui fi, n 2 Ae; facrarum 


* Feſtus in v. Aedium per annos ſingulos, ut per eos numerus colligeretur annoram *. 


Lex fuit vetuſta ut qui Praetor Maximus fit, Idibus Septem- 
bribus clavum pangat. Fixus uit dextro lateri Aedis Jovis O. M. 
—— Eum clavum, quia rarae per ea tempora litera erant, notam 


5 Liv. VIL 3. numeri annorum fuiſſe ferunt *. 
6 Cic. V. ac Ex hoc die clavum Anni movebis 6. 
Artic, 15. 


A34. Perizaon. Their Hiſtory afterwards improved a little. Aa exact, but jejune, Re- 

N 764g giſter was kept of Events, as they fell out, written with no ornament of 

pag. 180, 181. Style or Compoſition. Which was all the Hiſtory they had for a conſider- 
able ſpace of time. And theſe Records, ſuch as they were, were the work 
of their Prieſts, their Pontifices, and always preſerved in that College. 


Erat Hiſtoria nihil aliud, niſi Annalium Confectio: cujus rei memo- 
riaeque publicae retinendae cauſa, res omnes Vngulorum annorum 
mandabat literis Pontifex vr mw 1 ebatque in album, et pro- 
Fonebat tabulam domi, poteſias ut efet populo cognoſcendi : ii, qui 

7 Cie. II. de etiam nunc Annales Maximi nommantur ', 


{2 And theſe Annales Maximi, according to Feſtus, were ſo called non a 
 magnitudine, ſed quod pontifex Max. conſecraſſet, or perhaps conſcripſiſt. 


Tabulam dealbatam quotannis P. M. habuit, in qua, pragſcriptis Con- 


fulum nomini 2885 et aliorum 3 digna memoratu notare 
| con- 


OF. THE ROM ANS. 
conſueverat, domi militiaeque terra marique geſta, per ſingulos dies 
cujus diligentiae annuos commentarios in octoginta libros Veteres re- 
tulerunt, egſque a Pontificibus Maximis, a quibus fiehant, Annales 
Maximos appellarunt *. | | 3 Servius ad 
Vug. I. Acts 


Epos Latinum primus digne ſerip/it ts, qui res Romanorum XITX. com- 375. 
_ Plexus eft libris, qui. et Annales inſeribuntur, quod fingulorum fere 
aAnnorum actus contineant, ſicut publici Annales, quos Pontifices, Scri-- | 
baeque conficiunt de Romanis, quod Romanorum res geſtas declarant?. * Diomed. l. 3. 
; | | "ph g apud Putſch.. 
Quod poſt exceſſum Romuli novello adbuc Romanae urbisimperio factum, col. 485. 
Pont iſtces, penes quos ſeribendae hiſloriae poteſtus fuit, in literas re- 
fulerun . Fo 5 | 
Plurima eſt et in omni Fure Civili, et in Pontiſicumlibris, et in XII. 
Tabb. Antiquitatis effigies,, quod et verborum priſca Vetuſtas cg 
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Vopiſcus in 1 
Tacit. init. 4 


noſcitur * Cie. I. de G- 
: rat. 43. 


Sic fautor Veterum, ut. Tabulas peccare vetantes, 
Quas bis quinque Viri ſanxerunt, foedera Regum: 
Vel Gabiis, vel cum rigidis aequata Sabinis, 
Pontificum hibros, annoſa volumina Vatum,, 
Dictitet Abano Muſas in monte locutas*. Hor 2 E- 
Their Hiſtory itſelf, when it came to be ſet forward, was but rude and PEE 23. 
unadorned. The Writings of Portius Cato, and the firſt Roman Hitto- _ | 
rians, according to a good Judge in this-matter *,, were Emu yporo- Dion. Haie. 
vba piaig bomuiou, like thoſe Chronological Tables of the Greeks, of which . Pract 
He immediately ſubjoins no very favourable account, when He tells us, 
that they were obere, 2 Tax mpooisupevu T0 argseoy, ver ample, and 
very diſguſting. Ws 5 
And, if ſuch was their Hiſtory, what muſt their Annals have been, 
that preceeded'? Lp . | . 
From what we have ſeen of theſe Pontifical Records, and their natural 
Jejuneneſs, I wonder that any Writer upon Tully ſhould heſitate a mo- q 
ment upon that paſſage at the beginning of his firſt Book de Legibns, J 
Annales Pontificum Maximorum, quibus nihil poteſt eſſe jucundius, 
and not admit either of nudius according to ſome, or jejunius with others; 
eſpecially when the fame Writer adds, Quoniam fic ſeripta ſunt ut ne 
legantur quidem. So Ovid: | 6 | 
Sumpſerit Annales: nihil eft hirſutius ths... ©. - IF” 
And yet ſome People have rigorouſly maintained the received Reading. 9. 
In conſequence of their care over the Hiſtory of their Country, the 
Regulation of the CALENDAR belonged to them likewiſe. And it was 
in virtue of this character, v/z. PONTIFEX MAxIM vs, that Julius Cacſar 
made a conſiderable alteration in it. For which ſervice He had the honour 


of giving his name to one of the Roman Months. | 2 


Id. ibid, parent 9. 
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] Ab ith honoris et virtutum cauſa, qui Faſtos porrexit (or perhaps ak 
* Varro aped rexit } Julius Menſis appellatus eft *. 1 


Priſcian. 1. 4. | | 2 
And this Reading I prefer the rather, becauſe Suetonius, who relates this 
occurrence, Writes ſo alſo: | 


' Converſus hinc adordinandum Reip. tatum, Faftos correxit, jampridem 
vitro Pontificum per intercalandi licentiam adeo turbatos, ut neque 


6 jn Jul. $ 40.  meſfium feriae agſtati, negue vindemiarum autumno competerent *. 


From the care of the Calendar, it follows, that the Dies Legitimi, Dies 
Fajti et Nefaſti, the TERM DAYs, were to be learned from them: 


 Poſiet agi lege necne, pauci quondam ſciebant: Faſtos enim vulgo non 
habebant. Erant enim in magna potentia, qui conſulebantur, a 
Cic. pro | guibus etiam dies, tanquam a Chaldaets, petebantur “. - 
uren. F11l. Ns 3 
Indeed not only the Days of impleading, but the Methods, Rules and 
Circumſtances of it alſo were with them: 


Omnium harum et interpretandi Scientia, et Actiones apud Collegium | 
Pontificum erant, ex quibus conſtituebatur, quis quoquo anno prae- 
TD. 1. 2. 2. 6. Het privatis x | | | 


The meaning of which I take to be, that as the Regiſter of Writs, as 
I may call it, and other Methods of Practice were in the cuſtody of this 
Body, one of their Number was commiſſioned yearly, as long as this 
method laſted, to attend the Common Law or Temporal Courts /praeeſet 
es rar in order to dire& the Proceſs. th 3 | 

Theſe Actiones Legis were the Forms or Methods of conducting the 
judicial Proceedings of an Action at Law, quibus inter ſe homines diſce- 


Sunt Jura, ſunt Formulae de omnibus rebus conſtitutae, ne quis aut in 

genere injuriae aut in ratione actionis errare paſſit: expreſſae ſunt 
enim ex uniuſcujyſque damno, dolore, incommodo, calamitate, injuria, 
« Cie. 7 Q publicae a Practore Formulae ad guas privata lis accommodatur '. 

olcio, & 8. 5 | 

J. de Orat. 35. Cicero, ſpeaking in derogation of the common Lawyer, calls him 
Formularum cautorem. The ſame Writer alſo, in the ſame ſtrain of Ri- 
3 Pro Muren. dicule, has given us an inftance * of theſe Actiones which we are de- 
3 ſeribing. It is the Proceſs upon joining Iſſue. Where it was not ſufficient 
for one to challenge, and the other to deny, but it was required to be done 
1d. Il. de in a preciſe Form of words, where the leaſt variation was fatal *. And the 
Juvent. 19. Judge too had his Form to pronounce by. The Paſſage is worth con- 
fulting, though it is probable, conſidering the topic he was engaged in, 


the Ridicule might be exaggerated, 
| Many 
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— above. 7 pag. 25. 
So Vlpian, | 
Hoc interdictum afpellatur v VN BONORVM*. P. 43. 2. 1. 
Hoc Interdictum vulgo QVOD LEGATORVM appellatur . P. 43. 3. f. 
I cannot omit that remarkable Form of pronouncing ſentence in a ca- 
pital caſe: 
PARVM CAVISSE VIDERI pronunciat Magiſtratus, cum de Conſilii 
ſ-ntentia capitis quem condemnaturus eſt. Feſtus, pag. 
80 the Sentence ran of Lollius Vrbicus in Apul. Apoleg. TESTAMENTVM ?'** : 
| VERVM VIDERI ET RATVM ESSE DEBERE *. Add. Cujac, 
III. Obſerv, 


But to return : about the year of the City 449, Cn. F lavius, the Scribe 56: Docs 
of Appius Claudius, got a copy of this Record, and made it public. fred ad D. 3. 
Civile Jus repoſitum in penetralibus Pontificum evulgavit, F aftoſq „ 

circa forum in Albo propoſuit, ut, quomodo lege agi poſſet, ſtiretur *, * Liv. IX. 46. 
Inventus eſt Scriba quidam, Cn. Flavius, qui cornicum oculos confixerit, 
et fingulis diebus ediſcendos Faſtos populo propoſuertt, et ab iꝑſit cau- 
tis Jureconſultis eorum ſapientiam compilarit *, + Cic. pro 
Wd, ergo profecit | Flavius] quod protulit Faſtos? Occultatam putant YEP 
guodam tempore 1ftam tabulam, ut Dies agendi peterentur a Paucis. 
Mee vero pauct ſunt autto; er, Cn. Flavium, Scribam, Faſlos protu- 


lifſe, aftioneſque compoſuiſſe *. 5 Cic. VI. ad 
And this gave riſe to what was called the Jus Ci vile Flavianum. To 8 | 
which the Jus Aelianum was an Addition or Supplement. Bynkerſhoeck 
and other 


Poftea cum Appius Claudius propgſuilſet, et ad formam redegiſſet has 0c. 
actiones, Cnaeus Flavius, Scriba ejus — ſubreptum librum populo tors upon 
tradidit.— Hic liber, qui actiones continet, appellatur Jus Civile [9 place of 
Flavianum.—Non peſt multum temporis ſpatium, Sex. Aelius alias 5 vo 
actiones comopyſuir, et librum pen dedit, qu appellatur Jas Il. 5. 2. 
Aelianum *. "0 XXXIII. 

Thus have I gone through a detail of their Juriſdiction, and given a 5 1" 1505 
general View of the Jus Sacrum of the Romans, in conformity to that 
iketch of it, that was ſtruck out by Tu/ly in a paſſage lately cited“. II. de Legg. 

Only it muſt be added, that the Power of Life and Death, as in the 19. 
| 4 of Inceſtuous Veſtals *, was with them alſo; and that they ſeem to Gabber II. 
have been Judges of the Extent of their own Juriſdiction. 

Senatus Pontificum Collegium con ſuli julſit, num omne id aurum in ludos 
conſumi neceſſum eſſet. Quum Pontifices negaſſent, ad Religionem 


pertinere, quanta empenſa in ludos feret*. 7 *Liv.XXXIX, 
EL 
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82 HE PONTIFICIAL LAW &c 
Onuphrius Panvinius has collected a ſeries of the ponTIFICEs MAxIMT, 
the ſupreme Magiſtrates, who preſided over this Body, from Numa Mar- 
cius, the firſt of them, down to the Emperor Veſpaſian. 
It was an Office of great power, and therefore not to be neglected by 
thoſe who had any Deſigns upon their Country. And accordingly we 
find Julius inveſted with i it, as we have ſhewn above. He was ſucceeded 
*Paterc.. II. by Lepidus, one of the famous Triumvirate 9, After whoſe Death O&a- 
03- vian aſſumed it: | 55 


Paſtguam Pontificatum Maximum, quem nunguam vivo _ auferre 
 Sueton. In fuftinuerat, mortuo demum ſuſcepit * 


Auguſt. & 31. 
FT Per multos annos tulit | Lepidum] ornamenta Principis retinentem : 
et Pont iſicatum Maximum, non niſi mortuo illo, Seer in ſe 


2 Senec. I. de paſſus eft *. 
Clement. 10. | 
Add. Dion For now the Emperors, in order to become abſolute, engrofled every 


Caſſius, ſpecies of Authority, and were compounded of all kinds of Magiſtracies. 


* [Auguſtus] pgſito Triumviri nomine, Conſulem ſe ferens, et ad tuendam 

plebem tribunicio jure contentum, ubi militem donts, populum annona, 

| cunctos dulcedine ocii pellexit, enſurgere paulatim, munia Scnatus, 
Tacit. J. Mlagiſtratuum, Legum in ſe trabere”, 


Hansen . nn. And fo this Dignity continued annexed to the Imperial Titles 

It was maintained by the Chriſtian Emperors as far as GRATIAN, * 
+ Zoſimus, laid it aſide by a decree *, | 
_— 5 Therefore poN T. MAx. in an Inſcription of Juftinus Sentor *, is PON- 
2 . 77 c. Ties, not PONTIFEX contrary to what Van Dale imagined ”. 
*-Diſlert. e In Medals and Inſcriptions, this Title always ftands at the head of 
Orac. Paß. their Honors, Offices, and Magiſtracies as may be ſeen from many in- 
Gon, ftahces in the IId and IIId Claſs of Inſcriptions in Reingſius. So in 
Nummaria, Gruter : 


pag. 36. f IMP. CAESAR 

9 DIVIFILIVS 

Octav. F 3. PONTIF EX MAXIMVS 
More parti- 5 IMP. XII. CONS. XI. 
05" TRIB. POT. XIV. 

Diſſert. XII. | ED 7 

Sour wh de And in many other Remains, with the utmoſt uniformity. 
Magiſtr. Rom. 

p. 19—23. 

v$IV. 22. 6. 


JUSTICE. 


ITUSTICE. 


77. Lib. I. Tit. 1. 
Dig. Lib. I. Tit. I. 
and the Commentators, 

Harprecht de Fuſtitia et Jure. Tubing g. 1613. 8. 

Grotius B. I. C. 1. 
Puſendorf. B. I. C. 7 

Woodt. III. * 1, 2. 

Us TIC E is that Virtue of the human Mind, by which we are diſ- 

poſed to render to every Man what is due to him. 
Tuſtitia eft conſtans et perpetua Voluntas Jus ſuum cuique tribuendi”, * 1. 1. 10. 


| I. pr. 
Juſtitia ſuum cutque tribuit. 8 
In ſuo cuique tribuendo cernitur *, | 1 5. 
Aﬀettio fuum cuique tribuens *. Fin Ins * 


Habitus Animi, communi utilitate confervata, ſuam cuique tribuens Id. ibid. 


argnitatem . 1 Id. II. de 
t. 53. 
Aequitas, jus unicuique tribuens, pro digni tate cujuſque *. yet 
Juſtitiae munus in hominum Acietate tuenda tribuendogue ſuum Heren. 2. 
cuigue, et rerum contractarum fide ". 1d. I. de Of- 
fic. 5. 
Juſtitia off Habitus Anim ita informatus, ut omnibus rebus tribuat 
_ dignitatem 8. Victorin. in 
| / Cicer. de In- 
Servat unicuique quod ſuum eff o. vent. 
Probo hanc efſe Juſtitiam, quae ſuum cuigue ita tribuit, ut non diftra- , OS 
hatur ab ullius perſonae juſtiore repetitione. | 5 I): 16:3. 57; 


Vnam quidem efſe omnium perfectiſſimam virtutem arbitrandum eſt bo- 
minibus, quae Jura omnibus aiftribuit. Haec eſt ex cauſa cogno- 
minata Fuſtitia *. Nov. 69. pr. 


And it is obſerved by Tu/ly, that from this very principle ſuum cuigue 


tribuendi, which we ſee enters into all their Definitions, Law or Nhe, 
had its appellation among the Greeks: 


Itaque arbitrantur Prudentiam efſe Legem, ens ea Vis fit, ut recte 
facere jubeat, vetet delinquere ; eamque rem illi Graeco putant no- 
mine a ſuum cuique tribuendo appellatam : ego naſtro a legendo. 
Nam ut illi Aequitatis, fic nos Deledius vim in Lege ponimus, et 
proprium tamen utrumque Legis eft *. * Cic. I. de 
E 2 | But Legg. 6. 
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* Senec. Epiſt. 


Q5s 


= us TIE „ 
But to underſtand theſe Definitions, and to come at a true Idea of 
Juſtice, it muſt be conſidered, when we talk of giving every Man his 
Right, that of Rights ſome may be called Perfect, others Imperfect. 
Rights are called Perfect or Imperfect, in conformity to the Degree and 
Weight of the Obligation, that is laid upon us to enforce their practice. 
I. The loweſt Exerciſe of this Principle of Juſtice, and conſequently 
the ſtricteſt Obligation upon us to render it, is that Duty of Alterum ne 
laedas. We are not to make another Man's Condition worſe, or inter- 
rupt his Happineſs by any attack upon his Perſon, Name, or Fortunes. 
QAQ!uzantulum eft ei non nocere, cui debeas prodeſſe?? 

As the Breach of this Rule would be an Outrage that falls within the 
cognizance of Law, which is to provide for the Peace of that Society 
we live under, there is in all Syſtems a Proviſion of Puniſhment to re- 
ſtrain or coerce ſuch Enormities. . e 

(And that is effected either by ſtriking upon our Fears, and holding 
out the Threats of ſome Inconventencies which are to attend the 
Tranſgreſſion, in order to prevent it; or by putting them in exe- 
cution upon the Commiſſion of it. The three great Ends of 
this are, 1. To correct the Offender, and bring him to a better 
mind. 2. To make ſome amends to the Party injured ; and 3. To 
difplay an Example for the better Conduct of others, who are not 

immediately concerned.) 3 | | | 
This is a kind of natural Compact. It is a Contract which Nature has 
contrived for, antecedently to any Stipulation of our own. The Equa- 
lity of our Natures requires an Equality in our dealings with one another ; 
and we are not to ſubject our Neighbour to any diſagreeable Situation, in 
which we would not be pleaſed to ſee ourſclves circumftanced. The Re- 
lation which is between one Man and another, and the great ſyſtem of 
Providence which has wove us into this 'Texture, has furniſhed us with 
theſe mutual Obligations, to which we are ſubject by the very Nature 
of our Being. e | | | | - . 
And it is to be obſerved, that one Branch of Juſtice is called by Ariſtotle 

Glogho r, or Corrective Juſtice, becauſe it corrects or ſets right the Ine- 

quelity of Injuſtice. - | OO = 
Thus when a Perſon detains my Right, there ſubſiſts an Inequality in 

prejudice of me the true Proprietor : an Inequality, which it is the Office 

of Juſtice to ſet ſtraight. | „ | 

II. Next to theſe, which I call, perhaps ſomewhat improperly, Natu - 

ral Contracts, there are Voluntary Ones, or ſome of our own forming. It 
is the buſineſs of theſe, as well as thoſe, to furniſh out an Equality, and 
it is the buſineſs of Juſtice to ſupport it. Thus the Contract of buying and 
ſelling is ſuppoſed to be for the mutual and egua/ Emolument of Buyer 


and Seller. "Theſe lay the Foundation of Commerce, and Obligations, and 
conititate 
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conſtitute that great variety of reciprocal Tranſactions, by which one 
Man may ftand engaged to another. | 
Theſe are called Civil Contracts or Obligations. And a particular Pro- 
ceſs of Law, ſomewhat different from the former, is provided to inforce 
their Execution. „ 
But the Duties owing from Man to Man reſt not here: We are not 
only required to abſtain from hurting our Neighbour, from prejudicin 
bim in his juſt Rights and Demands, from deſtroying that Ballance, which 
Nature, Law, or Contract, may have ſet up; but we are under ſome kind 
of Obligation of doing him ſome poſitive good Offices, of which there are 
ſeveral Steps or Gradations. For inſtance, 
HI. There is a Duty of Obligation of returning a Favour we may have 
received, to the beſt of our Abilities. This is the Idea of Gratitude, and 
the warm Memory of gracious, but uncovenanted, acts of Kindneſs. 
That there is an Obligation in this, all People confeſs ; of what kind or 
degree, we ſhall fee hereafter. To go one ſtep higher ; - 
IV. It is the Duty of every Man, and there lies an Obligation upon 
him, though ſtill fainter than the laſt, to exerciſe his good Offices, even 
when unchallenged by Comp-R, or unprovoked by any previous Favour 
on the other fide. And this, if it be of no Detrtment to his own Circum- 
ſtances, is called the Tye or Obligation of Humanity. | 
Omnia communia h1minum videntur ea, quae ſunt generis ejus quod ab 
Ennio poſitum in una re, trangferri in multas poteſt. 
Homo, qui erranti comiter monſtrat viam, 
Qaſi lumen de ſuo lumine accendat, facit. 
Mübilominus ipſi luceat, quum illi accenderit. 
Vna ex re ſatis praecipitur, ut quidquid fine detrimemto peſſit commodari, 
id tribuatur vel ignoto. Ex quo ſunt illa communia: non probibere 
aquam profluentem : pati ab igne ignem capere, ſiquis velit: conſi- 
lium fidele deliberamti dare : quae ſunt its utilia, qui accipiunt, 
danti non moleſa. "op | 5 Cic. I. de 
Or if it be attended with ſome little Diminut'on of his Eaſe or Intereſt, Offc- 16. 
it is then 1 | 
V. That Duty or Obligation, which we are under, to produce upon 
proper occaſions, that Generoſity of Temper, which conſiſts in the noble 


F 


* 


and unconſtrained Acts of Beneficence and Liberality. | 
T* eus riræ TC Sx u0Tvn TAXTUTEROY roi enTiNapCaveoay 9 Plutarch. in 
Quando latius patet Officiorum quam Juris Regula? Quam multa Pie- Calone Mai. 
tas, Liberalitas, Hummanitas, Fuſlitiu, Fides exigunt, quae omnia 
extra publi-as Tabulas unt? 5 5 


7 Senec. II. de 


VFoluntatis et Officii magis quam Neceſſitatis*. Ira. 27. 
* R by | 8. D. 13 6. 17. 
Multa I:gem non habent, nec actionem: ad quae conſustudo vitae Bu- , 


manae, lege omni valenttor, dat aditum. Nulla Lex jubet amicorum 


 feereta non eloqui, nulla Lex fidem etiam inimico praeftare. Quae 
Lex ad id pracſtandum nos quod atiout promiſimus, alligat 9 ? 


* Eenputtatem taticrem loc ui eccupantem guam Fuflitiam. 


9 Senec. V. de 


From 


86 eri. 


From this Sketch of Duty, and this Scale of Obligation, many things 
will ariſe to direct us right in contemplating the Idea of Juſtice, and will 
help us to entertain a true apprehenfion of it. 

1. It is not the Intent, nor indeed is it in the Power, of Human 1 
to make good Men, but good Subjects. They do not mean to form the 
inward Principle, but correct the outward Exceſs. Therefore the Breaches 
of ſome of thoſe Duties mentioned above, are reſtrained by Law, and 
ſome are not. That is, in other words, Though there be an Obligation 
upon us for the Performance of each of theſe Duties, yet Law has not 
given the ſame Edge to every ſpecies of this Obligation, but to ſome bas 
added Coercion, to others has given none. 

2. Therefore there are ſome Rights which we may ert by Force: 3 
ſome Duties, of which we may compel! the Execution: and there are 
ſome, which we can not. 

3. As thoſe Laws are called Perfect, which are enforced with a 
penal Sanction, and thoſe Imperfect, or leſs perfect, which have none: 

ſo thoſe Rights, or Dues, of which we can enforce the Execution, or not, 
are in conformity, called | Perfect or Inperfect. 

4. This Compulſion is exerted by different ways, in different cir- 
cumſtances of Life: by War, between two independent States or People; 
and between two Parties living under one Civil Community, by, what 
comes in the place of War, a Proceſs at Law. Thus with the Romans, 

_ bellum, certamen, pugnam, tela, manum conſerere, was tranſlated from the 
* Cic. pro Camp to the Forum. Inde ego te ex Jure manu conſertum voc. And 
Naben. 912: ſo with us perhaps, a Man is ſaid to Wage Law. 

5. To apply this Compultion, where the Law does not admit of 
the application, is both abſurd and unjuſt. Thus he, who has done a 
Kindneſs, has no Right to cat, though he has to expect, a Return. 

=, Otherwiſe it would be a Bargain, not a Kindneſs: 
" Senec. I. de Nemo beneficta in Kalendari ſcribit *. 
gens Bog | Primumonnium, pars optima Beneficii perit, fi Adio, ficut certae be- 
cunide, aut ex conduct et locate datur.— Si appello, fi ad Fudicem 
| voco, incipit non Beneficium eſſe, ſed Creditum. Deinde, cum res ho- 
* Id. III de reſtiſſima fit, reſerre gratiam, definit eſſe hone(ta, ft neceſſaria eſt *. 
Benet. 7- And in the ſame manner, the War was jut, which the Romans waged 
* Strabol. 14. againſt the King of Cyprus for Ingratitude *. 
2 This is poſſibly what Seneca alludes to, though he differs in his Nation. 
NMouſtri Majores, maximi ſcil, viri, ab boſlibus tantum res repetierunt c 
beneficia magno anim9 dabant, magno perdebant. Excepta Mace- 
de Benef. donum gente, non eft in ulla data adverſus ingratum Attr9 *. | 
1 This Patlage has alſo been underſtood. Jugratitude is puniſhed 
. in no Country, except in Macedonia. 

6. Some Rights irc ſo near the Centre of the Scale, that it is almoſt 
impoſſib e to © dA which Side of the Peam they appertain to. T hus 
Ingratitude, among the Perſians was * with others not: 

| Ad- 


JUSTICE. = 87 
aeg. * 5 he, & 7 eve o:vOpwnro PTE! fe GAATALE pug, 
diucig or & 4 TKICA) zxaepiciag 5. | 2 3 
f 10. 1. 
Both Greeks and Romans had ſomething like this in the caſe of the pag. 10. Ed. 


Ingrati Liberti. Hutchinſ. 
Thus the Duties of Humanity had ſome degree of Compulſion need 


to them in the Athenian Conſtitution: 
: n 65 7e Agate | 
Or. gu, & Pg 4 Pegon oh 288 


My ue eveuca + J Diphil, pad 

then . 

Quid enim eff aliud, Erranti viam non alin quod Athenis Exſe- F 
crationibus publicis ſancitum eſt ” ? - © 2. Ci BY 
41. 


II that wiſe People could puniſh the Want of Humanity, (though the 
oafſages above rather ſhew that they took what prudent methods they 
could to prevent it, by making it odious and deteſtable) it is leſs to be 
wondered at, that they ſhould contrive a Penalty for the external and Poli- 
tive Acts of . So Plutarch informs us: 


Toa Cr Tov xe exdciparr dixlw enemas *. | de Eſu Carn. 


5 All theſe Duties are fairly called juſt, though not equally obligatory. e 
Ju uſtice 1s predicable of them all. For we lay 1 it is / or right to return 
Favors, to be Charitable, Liberal, Cc. 

8. Although the perſon, who ſtands indebted. to me by the Jus Im- 

ber fectum, acts againſt Fas by not conferring that Due, yet there 1s no 
Relief left or given me to come at it. 

9. What is due to me by ſtrict Right, or vinculo Juris, though 
in another Man's Poſſeſſion, is properly ſaid to be Meum, or in mers Bonis. 
Thus a Man leaves his Debts by Will, to as full Purpoſes, as he does 
his Eſtate or his Goods. Thus Debts paſs in payment; I can aſſign 
over a Bond, in payment of ſo much real Value. 

10. J cannot look upon thoſe things in the ſame light, which are 
due to me imperfectly. I cannot call thoſe things in meo Patrimonio, which 
depend alieno Pudore. What is due to me, not vinculo Furis, but Oficii 
or Humanitatis, ſuch as Liberality, Charity, Gratitude, Sc. cannot be 
demanded as a Debt, nor can I recover it by Law, nor will it paſs in 

Payment. I am only poſſeſſed of an Aptneſs or Fitneſs to receive what is 
really due to my Condition, . or Circumſtances, but not a. Rage 


to ſue it. 


— 


* Ac judicium de es quoque exercent crimine, cuj us cauſa homines quam maxime quidem ſe in 
vicem oderunt, in jus vero minime vocant, ſcilicet ingratitudine, 


+ Neſciſne inter diras 


Hoc eſſe, fiquis iter non recte manſtraverit, 
Negue lumen accendat. 


1 Et qui * divum arietem excoriauit multam. imponebant. A g 
11. 8 


88 JUSTICE. 
£212: Kt, As long as what is really Mine firifo Jure, is detained from 
me, ſo long there is a void, or Lacuna, in my Property. And the Per- 
{on who returns it, does not convey to me any new Acquiſition, but 
only does Lacunam explere, or fill up the Void which was open. 
12. and Laſtly, If one conveys to another what was due ex Jure im- 
erfecto, he does actually attribute or conſign to him ſomething which 
he could not before properly call his own. 

Thus are we come at the beſt Apprehenſion of Juſtice, which is the 
Execution of all theſe Duties reſpectively, according to the proportion of 
the Obligation, and is therefore by Grotius divided into ore Exple- 
trix, and Attributrix. 

As when I reſtore Commodatum or Depofi tum, pay my Debts, or deliver 
a thing fold ; when I fulfil the Laws of Contract in any ſhape; 1 act 9 


cundum Fultiti 1am Expletricem. 
When I relieve a Man in proportion to his real Neceſſities, or requite a 


Favour in conſequence of an Obligation; when the State prefers a Man in 
regard to his Abilities ; all theſe are the unconſtrained, but juſt, Acts of 
Attributive Juſtice, 
So that, properly and accurately ſpeaking, the Objea of perfe Right 
of juſt Ti. le, and of Expletive Juſtice is 
_ SUUM, 


Or one's Own. | 


Of imperfect Right, of Fitneſs, Worth, or Attributive Juſtice, 
MERITUM, © 
Or what ought to be ſo. 


I have been the longer i in ſupporting and explaining this Diinaion, 
not only, becauſe it is the beſt, that is given, of Juſtice, but becauſe it will 
fave us the trouble of all the reſt, with which the Conſideration of Juſ- 
tice has been unmeaſurably and unreaſonably clogged ; and of which the 
bare mention may be ſufficient. Juſtice then has been divided into 


Univerſal and Particular, 
Commutative and Diſtributive, 
Rectorial and Equatorial, 
o Ariſtot, Moral and Political. 


Ethic. lib. 
Groties: 4% There! is not one of theſe Diviſions, but has, i in it's turn, been exploded 


pufendorf, by one Writer or another. 


SR. The Diſtinction of Juiverſal and Pen Juſtice was led up by 
ment. ad 5% Ariflotle, in conformity to the philoſophical Syſtem of the Ancients, who 


P. de J. et J. though they diſtributed Morality into four Species, which they called the, 
Cardinal Virtues, yet frequently reſolved the whole of it into the Idea of 


Juſtice only, as pens by the well-known Hexameter : 


4 Ev 


1 re 8g 
Ee d Ammtortyy cu Was , Fe. (® * Theogn, 
Juſtitia, in qua Pirtutis Splendor eſt maximus, ex 9 boni Viri no- | 
minantur ?. | Cie. I. Offic. 
Fuſtitia, ex qua una Virtute Viri boni appelantur ; 3 1d. ibid. II. 
Domina et Regina Virtutum *. * 
TI erga Deos, Religio; erga Parentes, Pietas; vulgo autem, 
Boni tas; creditis in rebus, Fides; in moderatione animadvertendi, 
Lenitas; Amicitia in benevolentia nominatur *. 3 1d. Orat. 
partit. 22. 


Juſtitia eft, fervare unicuique quod ſuum eſt. De Juſtitia veniunt 
Innocentia, Amicitia, Concordia, Pietas, Religio, Aﬀettus, Hu- 
manitas *. + Macrob, I. 

in Somn. 


80 Ari Motle calls it xegrion TWwy gerd, and rex adh geri .* Scip. 8. 
The Univerſal Juſtice therefore of Ariſtotle and his Followers, is the 5 V. Ethic. 5: 


compleat Execution of all moral Duties whatſoever : and Particular, that 
- which reſpects our private Contracts, and Tranſactions with one another. 


By the One he means little elſe than Virtue in general: by the Other 


that ſame Virtue applied to Socicty, and which maintains the Equality 
we have been lately ſpeaking of; and may not unfitly be called, as it is 
drafted off from the other for this particular Purpoſe, a kind of Political 


or Civil Juſtice. 


But how unphiloſophical this Diviſion ! Diviſion is properly a Diſtribu- 


tion of things into. ſeveral Species, which belong to one Common Genus. 
His Diviſion is a Diviſion of Juſtice into Genus and Species, or a Diſtribu- 
tion of a Thing into the V Hole, and a Part of the Whole. Something 5 


like what we find condemned in Tully : 


Si Deliberatio et Demonſtratio genera 2 ſunt cauſarum, non poſſunt recte 
partes alicujus generis cauſae putari. Eadem enim res alii Genus. 


=, ali; Pars —— eidem Genus ſe et. Pars non 3 5 Cie. I. de 
Sh Invent. 9. 


«„5⁵ „„ 


n 


* In uftitia omnis omnino Virtus — 
4, Virtutum | pragflanciff mam, et maxime ir SOS. 


M | EQUITY. 


go * 2 „„ rd. 
M. Freheri 88 froe de Ap Commentarius 
Ottonis Theſ. F. R. Tom. IV. : 


G. Marani Comment. de Aeguitate et Fure. Telos, 1628, Fol. 
H. Grotius de Aequitate, Indulgenti ia, &c. 
Gothofred. ad l. go. D. de R. J. 
2 J. 8. C. de Judic. 


ESIDES che Adminiſtration of Juſtice, ſome . muſt be had 
to the conſideration of Equity: of which the Writers above may 
be conſulted at leiſure. 
Equity, though not enumerated among the ſeveral ſpecies of Law, 
cither by 
Papinian, D. 1. 1. 7. pr. 
Pomponius, D. 1. 2. 2. 12. 
or laſtly, by 
The Emperor bimſelf, 3 . : 
has yet found a place in Tully, whoſe words are theſe : 


Jus Civile eft quod in Legibus, SCtis, Rebus Fudicatis, uri iſperis 

forum auctoritate, Edictis Magiſtratuum, More, Aequi itate, con- 
Topic. $ 5. fjtrt *. g | 
| Jus conſtat ex his partibus, Natura, Lege, Conſuet * Judicato, 
„II. ad Heren, Aequo et Bono, Paco. 


re The great Difficulty in the Contemplation of Equity i is, to diſtinguiſh 
between that Equity, which is required in all Law whatſover, and which 
makes a very important and a very neceſſary Branch of the Jus ſcriptum 
or legitimum; and that Equity, which is oppoſed to written and * 
Law, and ſtands in contradiſtinction to it. 
Of the former acceptation of the word Aequitas, we have many in- 


ſtances: 
ep. 50. 17. In omnibus quidem, maxime tamen in Jure, Aequitas eee A". 
- 90 So Celſus, 
FD; i. . Tus eft Ars Boni et ae 
. And Cicero, 
ä Jus Civile ef Aequitas conflituta i iis, gui funt ejuſdem Civitatis, ad 
* Topic. $ 2. res ſuas obtinenadas *, 

Ex Aequo et Bono Jus conflat, quod ad veritatem et utilitatem com- 

oH. ad Heren. munem videtur Pertine, 9. 


13. 6 | | | Juſtitia 


Juſtitia Aequitas, ius unicuique tribuens pro dignitate cujuſque \. = = ang | 
And, on the other hand, we have inſtances as frequent, where it ſtands 
oppoſed to Law and Juſtice : : 


Nulla Juris Ratio aut Aequitatis Benignitas patitur, ut quae ſalubri- 
ter pro utilitate hominum introducuntur, ea nos duriore mterpreta- 


tione contra ipſorum commodum producamus ad ſeveritatem *. 2D. 1. 3. 25, 
Inter Aequitatem Juſque inter pęfitam I nterpretationem nobis ſolis et 
oportet et licet inſpicere. n 
Negue Juris neque Aequitatis Ratio permittit“. 40. 4. 1. 4. 
Praeſtantifſima mter homines bona ſunt, Juſtitia et Benignitas *. Nov. 16 3 pr. 
Placuit in omnibus rebus, praecipuam e Fuſti Hae Aequitatisgue quam 
itricti Juris rationem C. 3. 1. 8. 


Non magis Juris conſultur, quam Juſtitiae efſet. Ttaque quae pri- 
ciſcebantur a legibus et a Jure Civili, ſemper ad facilitatem Aequi- 
tatemgue referebat 7. 7 Cic. IX. 


Philip. 5. 
Si verbis et literis, et, ut dici folet, ſummo Jure contenditur, ſolent or 
ejuſmodi iniquitati, nomen Boni et Aequi dignitatemgue opponere 8. * 14. pro 


Caecin. $ 2 o 
alu ſecundum Loeges aliqua ratione — Aequum ſuxta 1 5 
NMaturam accipiunt. 1 Serv. ad 
rg. II. 
Inter Jus et Aequitatem hoc intereſt, ut Jus fit, quod omnia recta et 4 42k. 
 anflexibilia exigit, Aequitas » quae de * multum remittit. : Donat. ad 
: Ter. Adelph. 
And laſtly, Virgil“ L's 1 F 
II. Aen. 426, 


—cait et Ripbeus, i unus, 
Nui. ſuit in Teucris, et e iffimus Aequi. 


So among the Greeks : 
To AKPIBOAIKAION and 2d ENIEIKEL. 


For the better underſtanding this, it will be proper to obſerve, that the 
word Equity being of a twofold ſignification, is either taken ar large, or 
in general, ſor that natural Juſtice, which diſtributes Right to all Men 
indiſcriminately, without regard to Perſons, and which 1s or ought to be, 
the Spirit of all Law whatſoever : 

Or it is taken more contractedly, and diſtinetly, for That Juſtice, which 
takes off from the Rigour and Severity of the written Law, fupplying, 
by a fair and reaſonable Interpretation, what the Lawgiver muſt be uncer- 
ſtood to have intended himſelf, but was not able, or did not think proper, 
to expreſs. 

The ſecond of theſe 3 15 more properly our Concern at preſent, and may 


be beſt underſtood, by enlarging my account 15 it, when I ſaid it was 
M 2 A * 


| 92 EQUITY. 
: A Supplement of a defective Law, deciding according t to the Will or 
ſuppoſed Intention of the Lawgiver, which he was either xof ae, £ or not 
willing, to expreſs. 


For all Equity conſiſts either 
1. In extending the words of the Law to o ſimilar, but not expreſs, Caſes, 


Vbi Lex minus ſeripſit, plus voluit. 
Or, 2. In reſtraining the words of the Law, where! it is clear from the 
Diſpoſition of it, | 


Plus ſerip/ifſe 1 minus voluiſſe. 


For all human Laws muſt be defective, upon one of theſe two ac- 
counts. This will be beſt explained by the words of Ariſtotle, which I 


thus render paraphraſtically : 


T hat Part of unwritten Law, which is called EQUITY), or To ETwaxec, 
is a ſpecies of Juſtice diſtin& from what is written. And this 
mult happen either againſt the 9 and Inclination of the Law- 
r. or with his Conſent. In the former Caſe, for inſtance, when 

everal particular Facts muſt eſcape his knowledge : in the other, 
when he may be apprized of them indeed, but, by reaſon of their 

Variety, is not willing to recite them. For if a Caſe admits of an 

infinite Variety of Circumſtances, and a Law muſt be made, that 
r Law muſt be conceived in general terms *. 


9 So that ſome things are omitted nolente et imprudente Legiſtatore, Which 
he would have defined and aſcertained in his Law, if he had known them, 
and therefore may be the buſineſs of ſome perſon properly appointed, to 

add or ſupply them, as they ariſe, upon the preſumption that the Law- 


giver himſelf would, if he had known them. And here, Leg /lator . 


minus ſcripſit, plus voluit. | 
Others again, volente et ſciente Legi Jlatore. The Law has nothing to do, 


but to ſpeak univerſally. It deals only in general Precepts, and cannot 
deſcend to minute Particulars, not for want of knowing them, but for 
want of time, or preciſion, to enumerate them. * 'or, to uſe the words of 
my laſt Author upon the occaſion : T 6 ai — *g. * And 
here, Legiſlator plus ſeripſit, minus voluit. | 


Negue Leges neque SCta ita ſeribi poſſunt, ut omnes caſus, qui ' quands- 
que inciderint comprebendantur, fed ſufficit ea, quae * acci- 
dunt, continerti *. | 


4D. 1. 3. 10. 
Non paſſunt omnes articuli ſingillatim aut Lexibus aut SCtis compre- 
henalt, ſed cum in aligua cauſa ſententia eorum maniſeſta eſt, is, qui 
D. 1.5. 12. e e Praca ne . atque e N dt bet. 


1 ——_—___Ww_ 


* Tempus deficeret enumerantil us, 


See 


See Inſtances of this in the Law Book *. © | 5D. 4. 6. 26. 
Equity thus cireumſtanced, is thus defined by Writers upon the h., 1 10 
Subject. e 5 | | 
| | EravopPuyuc TE vofeiſuuꝝ Oxes 1 | x N 
Benigna Legis quaedam Inter pretatio, vel Moderatio in aliquo caſu, | 
guem Lex ſub rigoris univerſalitate comprebendit in quo pro tanto 
Lex deficere dicitur, quia ipſum a Regula non excepit, quem tamen, 
% fic futurum attendiſſet, ab uniuerſalitate Regulae cum aliquo mo- 
 deramine, vel ſimpliciter, excepiſſet. | 
Jus, quod expreſſa Legiſlatoris auctoritate deſtitutum, et extra Legis 
ac Conſuetudinis terminos paſitum, vel Religioni Judicantis, vel 
Fudicio Interpretis permittitur. | 
Interpretatio Juris benignior, et mentem Conditoris conjiciendam pro- 
ponens, dum aliquid aut ſupplevit, aut reſtringit, ampliat, aut li- 
mitat: quod nimirum veriſimiliter et Legiſlator ipſe facturus fuiſſet, 
i talts ei caſus occurriſſet. 
Sc. Quod Aequitas ſuggerit, eiſi Jure deficiamur, as the Lawyers write 5. D. 39. 3. 2. 
Whereas, on the contrary, Strictum Jus, to which this ſtands oppoſed, 2 
is thus deſcribed, 


Juris Scrupuloſitas ?, *D.28.3.12, 
Nimia Sublilitas *, | r Ibid, 
Strifta Ratio. D. 11.7. 43. 
Mera fubtilitas 9 | | 3 D.41. 3. 32. 
; - | 2. | 
Callidum et ſummum Jus e "Gs 
Y | Lats Caecin. F 23. 
| atio. 3 
Callida Kae s 1 L 8 
Jus va Trum. 10. 
0 Hor. 2. 


In order therefore to obtain this end, the Roman Law invented a Serm. II. 131. 
Method, which I am going to deſcribe. | 
An Action with them is defined, Jus per/equendi in Fudicio quod ſibi de- 
betur '. If theſe are grounded upon the expreſs words of the Law, / recta J. 4.6. pr. 
ex Legis verbis deſcendunt, they are called Actiones Direfae : whereas 
thoſe which deſcend obliquely, quae non ex verbis Legrs, neque ex ſententia 
expreſſa proficiſcuntur, ſed Lenitate quadam interpretandi propter ſimilem 
rationem receptae ſunt, are called Actiones Ytiles ®. 3D. 3.5. 47. 1. 
And the words of Paulus, in one of the Laws cited in my margin, are 2, 


Vtraque Actio ejuſdem poteſtatis eft, eundemque habet effectum. 27. 2:24. 
| | F | . 55 8 a 3 43. 18.1. 6. 
5 4% 7: 37- 

* Cerreftio Juris legitimi. Ce 8. & 5. 
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94 „„ i 3 
| Sed et eas actiones, quae legibus proditae ſunt, fi Lex juſta ac neceſſa- 
Tia fat, ſapplet Praetor in eo quod legi degſt. Quod facit in Lege 
Agquilia, reddendo actiones in factum accommodatas Legi Aquiliac : 


D. 19.5. tt, idque Vtilitas ejus Legis exigit * | 
'D. 11. 3. . Thus an Action lay, according to the Praetor's Edi& *, 


QVI SERVVM SERVAM ALIENVM ALIENAM RECEPISSE PER- 
SVASISSEVE QVID EI DICETVR DOLO MALO VO EVM EAM 
DETERIOREM FACERET IN EVM QVANTI EA-RES ERIT IN 
DVPLVM IVDICIVM DABO. | 1 


But no Proviſion was made by this Law, if a Child ſnould be ſeduced, or 
in like manner perverted. However, from the Contemplation of the public 
Utility, from the Spirit of this Edict, and from the Preſumption of the 
1 Intention, there lay an Action in this Caſe, as well as the 
ormer: 5 a 


De filio fliave fam. corruptis huic Edicto locus non eft : quia ſervi cor- 
rupti conſtituta Actio eft, qui in Ho? monio noftro eſſet ; et paupe- 
riorem fe factum efſe dominus probare poteſt, dignitate et fama domus 
integra manente. Sed Vtilis competit, officio Tudicis agſtimanda, quo- 

41.14. $1.c0d, mam intereſt noſtra, animum liberorum noſtrorum non corrumpi *. 


In like manner: ; . 
Ryanquam deficiat Aquae pluviae arcendae Actio, attamen opinor Vti- 
lem Actionem, ve / Interdictum mibi competere adver ſus vicinum, fi 
velim aggerem reſtituere in agro ejus, qui factus mihi quidem prodeſſe 
poteſt, ipſi vero nibil nociturus eff. Haec Aequitas Juggertt, etft 


LD, % „„ Jure deficiamur *. f 5 
5. They perhaps have given them this Name, in Conformity to an Axiom 


in all Law whatſoever, Inju/tum eſt, Tura ſalubriter pro Vtilitate Hominum 

> See D. 1. 3. Int roducta, in eorum detrimentum capi. | ; | 
25. Thus Cicero writes unto his Brother Quintus upon the topic of Govern- 
ment, who, 1t ſeems, had not behaved uprightly in the Adminiſtration 

of his Province: | | | 

Ac mibi quidem videntur huc omnia eſſe referenda its qui praeſunt alus : 
ut ii, qui erunt eorum in imperio, ſint quam beatiſſimi Eft 
autem non modo ejus, qui ſociis et civibus, ſed etiam ejus, qui ſervis, 
qui mutis pecudibus pragſit, eorum quibus pragſit commodis Vtilita- 


Ad Quint. tigue ſervire ). 
fl Att. I. I, 8. | . 0 . 
l . And thus alſo he writes in his Offices *: 
Potius diceret, non efſe aequam, quia non efſet utilis, Reip., quam, cum 
utilem e diceret, non efſe aequam fateretur. 


So 


EQUITY. 1 


So Juſtice, as we have ſeen, with him was Habitus Animi, communi uti- 


litate conſer vata, ſuam cuique tribuens dignitatem *. Il. 47 lavent. 
. | . | | 5 Zo 2 

Thus Epaminondas reaſoned in Corn. Nepos „ = Heren. 13. 

| 11.7. 3. 


Hanc Legem Epaminondas, cum Reip. conſervandae cauſa latam vide- 
ret, ad perniciem Civitatis conferre noluit : et quatuor menſibus 
diutius quam populus juſſerat, geſſit imperium *. Nep. XV. i. 
There is a remarkable Law in the Digeſt, which I ſhall tranſcribe : 


Barbarius Philippus, cum Servus fugitivus efſet, Romae Praeturam 
petit, et Praetor deſignatus eſt : ſed nibil ei ſervitutem obſtitiſſe 
ait Pomponius, quaſi Praetor non fuerit. At quin verum eſt, Prae- 
 fura eum functum, et tamen videamus ſi ſeruus, quamdiu latuit in 
dignitate Praetoria functus fit , quid dicemus? quae edixit, quae 
decrevit, nullius fore momenti? an fore, propter Vtilitatem eorum, 
qui apud eum egerunt ve Lege vel quo alio Fure? Et verum puto 
nibil eorum reprobari. Hoc enim humanius eſt. Cum etiam potuit 
P. R. Servo decernere hanc poteſtatem : ſed et ſi ſciſſet Servum eſſe, 
Liberum effeciſſet. QJuod Jus multo magis in Imperatore obſervan- 
dum eſt *. 5 | | | PD. 1. 14. 3. 
There is ſomething upon this topic worth conſulting in Ar:/tofle *, . Rhetor.ult, 
where he compares the Judge to the Azyugoyrupwy, or the Aſſay- Maſter, 
TW; dapivy To iq nd dic % To ann; * | 
Let it be noted however, that the ordinary Fudge, where the Law is 
ſilent, is not intitled to adminiſter the Diſpenſation of Equity. 
It is a Maxim in Law: Yb: Lex non diſtinguit, nec nos diſtinguere de- 
And agin, Judicandum ex Legibus, non de Legibus, 
And it was faid by an Ancient, That it was very dangerous for a Judge 
to affect, EarvedFar pirmlpwrorepey Te vours Þ+ | 
Tpja igitur, quae divertit, omnes omnimodo Servos ſuos manumittere 
vel alienare prohibetur : quia ita verba faciunt, ut ne eum qui- 
dem Servum, qui extra miniſterium ejus mulieris fuerit, vel in 
Agro, vel in Provincia, poſſit manumittere, vel alienare. Quod 


quidem perquam durum eſt: ted ita Lex ſeripta eft *, 8p. 40. 9. 12. 
5 8 7 — 8 © , I. 
18 axpicacs T WV 10fwv o duezgn; Poorri{eTt 5 H | „ 
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* Ut diſcernat adulterinam Crigidam] ju/itian a vera Cutili]. 
+ Videri humantorem Lege. | 
t Sublilitatem Legum Fudeæ curae habeat, 
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96 E Q U ITY. 
The Power of Equity ſeems reſerved, and that with great reaſon, 


not to the Judge, who 1s tied down by his Rule, but to the Lawgiver, 
or the ſupreme Authority, according to that well-known Maxim: 


 Eyus ęſt interpretari, cujus eft condere. 
Thus Conſtantine Imp. 
Inter Aequitatem Fuſque interpoſ tam Interpretationem nobis Jens et 
. oportet et licet inſpicere 
And to this purpoſe are the words of Vhbian : 
Quoties lege aliquid, unum vel alterum introductum eft, bona eccaſh 0 et, 
cetera quae tendunt ad eandem V. rilitatem, vel ä vel 
. 3.3. certe Juriſdictione ſuppleri. 
And therefore, in all well- directed Conſtitutions there is one Judge of 


ſtrict Law, and another of Equity. 
1 ſhall conclude theſe Reflexions with two Remarks : 2 


I. 
That though the Notion of Equity is commonly attended with the 
Ideas of Humanity, Tenderneſs and Compaſſion, and is always looked 


upon in the favorable light of Mercy, as is plain from many inſtances we 
have had occaſion to quote above, and alſo from thoſe which here 


follow : 
Humantus et, ff alter  folvend fit li 115 Aer tempore, per ex- 
P. 46. 5 l. 1. ceptionem ei, qui ſolvit, ſuccurrt '. 
D. f. 3. 18. Benignius Leges inter pretandae ſunt, quo Voluntas earum coferntur « 
„P. 50. 17. Semper in dubiis Benigniora praeferenda ſunt *. 
$0. Vet with the Roman Lawyers, Equity 1 18 ſometimes applied to Acts of 


Severity as well as Mercy: 
Aequiſſimum putavit Praetor dolum ejus coercere, gs impedit aliquen 


. 2. 20. 1. Fudicio fijtt *. 
= Haec autem Actio, ut Tales feripf f naturalem potius in ſe quam 
civilem habet aequitatem : figuidem civilis deficit Actio. Sed Na- 
tura aequum eſt, a e impunitum eum gui bac Jþe audacior 


D. 45.4. 1: Jadtus oft. : 
1. Add 29, For, 8 
S: o.27* . Equity be employed to fetch out the Senſe of the Lexillator, 


If it conſiſts in extending fimilar Judgments to fimilar Caſes, as 
| Tully lays, Valeat Aequitas, quae paribus in cauſis paria Jura de- 
Top. 5 4: Kae at; and what that Maxim ſeems to lay down, bi eagem 
Ratio, idem Jus efſe debet, 
Laſtly, | 

If the public Utility, the natural Foundation of Equity, be as much 

intereſted 1 in the one Caſe as in the other, : | 1 
en 


U 


Then there can be no Queſtion, but that Acts of Judgment and Severity 
will fall under the Deſcription of Equity; which is no more than a fair 
and reaſonable Interpretation, and conſiſts in applying parallel Deciſions 
to parallel Facts, HEL 9 | 
And to this purpoſe is that famous Paſſage in Swuetontus : 
Nec ſemper praeſcripta legum ſecutus, duritiem lenitatemve nul. 
Harum ex bono et aequo, perinde ut afficeretur, moderatus eſt : 
Nam et in lic, qui apud privatos Fudices plus petendo formula ex- 
cidilſent, reſtituit actiones: et in majore fraude convictos, legiti- | 
mam poenam ſupergreſſus, ad beſtias condemnavit *. - in Claud. 
But the Humanity of the Roman Conſtitution ſeems to have ſettledd “ 
this for Law, that Penal Statutes are not to be rigorouſly interpreted. 
And ſo the Lawyers write: | 
Interpretatione Legum poenae molliendae ſunt potius quam aſperandae*. * 48. 19. 


In poenalibus cauſis benignius interpretandum eft *, 2D. 30. 15. 
And it is recorded of M. Antoninus: : 2 
Erat mos iſte Antonino, ut omnia crimina minore ſupplicio, quam legi- 
bus plecti folent, puniret. | 7 Capitolin. 
„5 Ch | in vita, 5 24. 


We muſt take care to diſtinguiſh between xqQuITY and DISPENSA- 
TION : Which laſt is the Act of exempting from the common Obligation 
Diſpenſation (wherever that Authority is lodged) takes off the Obli- 
ation of the Law, the vinculum Furis, in regard to one parti- 
_ cular Perſon, or ſuſpends the Penalty; the Law abiding, in every 
other reſpect, and to every one beſides, in its full Force of Obli- 
Equity, on the other hand, diſcharges no Obligation, but declares 
this or this to be a caſe, never comprehended under the Obli- 
cation of the Law, or the Intent of the Lawgiver. = 
The Former is the Act of the Legiſlator; a perſon endued with Le- 
giſlative Authority; or One to whom the . has delegat- 
e ps 
The Other is the Act of a Judge, or ſome Miniſter of Juſtice. 
That is merely Gratuitous and Voluntary: 
This is a matter of Office and Duty. | 
For he is equally guilty of Injuſtice, who pronounces for the Letter, 
when he ſhould decree for the Spirit: as that Judge who ſets himſelf 
above Law, and diſtinguiſhes, where That has not diſtinguiſhed. 1 
8 . N The 
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"KQUETY. 
The Cauſes for this Exemption are either 
Intrinſical, when the Alteration of Circumſtances may have intro- 
duced ſome Alteration in the Propriety of the Command: or 


when the Puniſhment annexed may appear too heavy and inadae- 


Or Extrinſical, when the Perſon, from whom the Forfeit is de- 
manded, has either ſome former Service to plead ; or can allege 
ſuch Circumſtances, as ſet him at a diſtance from other People, 
in regard to the Operation and Influence of the Law; or laſtly, 
when ſome conſiderable Benefit may accrue by this Relaxation, 
as the expectation of ſome future Service from the Party ſo in- 
dulged, Sc. „ EY 

But the reaſonable Cauſes for diſpenſing are too nice and indefinite to 

be recited. And great Tenderneſs and Delicacy ought to be made uſe of 
in the Adminiſtration of them. Both, becauſe the Authority and Tenor 
of Law ought not to be weakened by the frequent Relaxation of it: and 
becauſe we ought to keep clear of that Umbrage and Diſcontent, which 


muſt attend thoſe Perſons, to whom this Grace had not been extended. 


1. 2. 6. 


Diſpenſations may not improperly be divided into Perſonal and Legal. 
Theſe may be called Ordinary, Thoſe Extraordinary, = 
Perſonal or Extraordinary, are ſuch, as nearly reſemble the Emperor's 
Privileges. . Quod alicui ad meritum indulſit, vel cui fine exemplo ſubventt *. 
Legal or Ordinary I call ſuch, as the Law has provided for People pro- 
perly cireumſtanced, and aſſiſted by legal Qualifications to aſk them. Such 
with us are thoſe Powers which are veſted by Statute in the King and 


- Archbiſhop for Eccleſiaſtical Purpoſes, as Grant of Pluralities, Commen- 
dams, efc. Such are Licences and Faculties under the Seal of the Biſhop 


or his Officers. | 5 
For it muſt be obſerved, that Diſpenſation is a Term of the Canoniſts: 
though the Civil Law wanted not the Thing. And it has by them been 


defined 


» Spec. Jur. 
Tit. de Diſ- 
penſat. 


Rigoris Juris, per eum ad quem ſpectat, Canonice acta Relaxatia.. 
And YT LY 4s Ep, 
Provida Juris Communts Relaxatio, utilitate ve neceſſitate penſata. | 
Theſe are the Definitions to be found in Durandus *, where there are 
hn: Things worth conſulting, about the Matter of Equity and Diſpen- 
tion. | | | 5 8 


L A W 
NATURE. 


Dig. Lib. I. Tit. 1. 
Int. Lib. I. Tit. 2. 
Grotius de Jure B. et P. 
Selden de Fure M. et G. juxta diſciplinam 11 


Pufendorf s Law of Mature and ations. 
—— de Officio Hominis et Civis. | + 27 
Sharrech de Officiis ſecundum Fus Naturae. Oxon. 1660. 8: 
G. Grotius de Principiis Juris Maturae. Cantab. 1673. 16", 
Cumberland Law of Mature. 
Trrel's Diſpuiſſtian of the Law of Mature. Lond. 1 692 2, 
Hutchinſon's Law of Nature. 
 Heineccii Elementa J. M. et G. 
Burlamagui Principles of Mat. Law. 


S 


LL Law is either Natural or Inſtituted. 
| The Power or Authority which gives it a Sanction, and may be 
called its Efficient Cauſe, is either the Voice of God through Natural 
Reaſon ; or it is the Voluntary and Arbitrary pleaſure of ſome Being or 
Beings, properly authorized for this purpoſe. 
And this will appear more diſtinctiy rom the Definitions which have 
been given of each. 
NATURAL LAW is the Rule and Dictate of Right Reaſon, ſhewing 
the moral Deformity or moral N-ceflity there is in any Act, according to 
its ſuitableneſs or unſuitableneſs to a reaſonable Nature. 
 POSITLVE, VOLUNTARY, ARBITRARY or INSTITUTED Law (for by 
ſo many names it may, and has been, called) is that which does not flow 
from the general Condition of human Nature, but has for ts Objects 
things merely indiflerent, and i iz founded in the fole pleaſure of the Law- 


giver *, 
Þ This 


99 


* Grot, I. 1. 
10. 


3 Pufend. I. 6. 
13. Barbeyrac, 
ad Grot. I. 1. 
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LAW OF NATURE. 

This is a Diſtribution very agrecable to Naum. and, as ſuch, bas been 
followed by the beſt Writers. 

All Law, ſay the Antients, is either ©vonxo; Or Nopurxog, which is the 
Diviſion we have been attending to: either PUT 1605, the Dictates of Na- 
tural 2 or Nepx0;, that which is owing to ſome Poſitive Inſti- 
tution. 

Ariſtotle means the fame thing, though he varies in the Expreſſion, 
V. Eile. io. when he fays ?, that all Juſtice and Injuſtice is either 15 Pura Or Ty 1 Tata, 


by Nature or Order. 
His Meaning 1 is ſtill the ſame, though he ſeems to vary {till more, when 


J. Rhet. 14. he ſays *, that all Law is either Prevate, 1 1. e. Particular: or Common, 
1, e. Untverſal. 

Ac bY: Negeov, T re lier IATON, Tov de KOINON. TAION 27 TOls Eco | 

wOATpevov po; @UTES, X TETWV ro fuer EYegpor, Toy de YeYEppetvov. 
KOINON de rd d Þuow. * | 

And theſe are the very words of the Emperor: Omnes Popul, qui . 


5 et Moribus reguntur, partim Ju proprio, por tem communi omnium 
5 ]. 1. 2. 1. Hominum Jure utuntur 5. 
Den Ces. For both Writers, by common or univerſal, mean natural Law, or the 
1 3d Voice of human Reaſon, which ſpeaks to all Men alike, 2 0 Larrstorri Te 
, reg, dre, 4 O:xcuov * % di, e unde ua u, gg aοννe 7, | 
o Ariſt. I, unde ouOnry © + 
5 And by private or particular, the proper Inſtitutions of ſeparate Com- 
munities, differing from each other, according to the different features of 
Government, the Wants and Exigencies, the Temper, Diſpoſition and 
other Circumſtances of each Society. 
It is only conſidering the {ame thing in different Lights. Thus the 
Law, which is {aid to be Natural in regard to its Origin or its Principle, 
is alſo ſaid to be Common (or Univerſal) in regard to the Extent of its In- 
fluence. And fo alſo is Poſitive Law, upon the ſame ä called 
Private, Proper, (or Reſtrained) Law. 
So that Ari lotiè s Diſtribution ſtands thus: 


Nep©- 
Rowe | | 10. G. 
14 a e vel 
XaTz Puow | | xc re Tabu. 


* TeypafileerS. 


* 


* Dico autem Legen aliam propriam, aliam communem. Propriam quidem eam quae 
ſengulis Populis definita e/t inter ipſos atgue ex his hanc quidem non-ſcriptam, hanc autem 
feriptam. Communem vero eam appells, quae eft ſecundum Naturam. | 

Ei enim queddam, quod augurantur omnes, natura commune j uſium et injuſlum, etiamſi 


nulla es tas inter ipſos interceſſerit, nullaque patio, g 
| This. 


LAW OF NATURE. 10 
This twofold Diviſion of Law, as it is the earlieſt, fo it is perhaps the 
beſt, and has been generally received both by Lawyers and Philoſophers: 


N 4 Þ | nts N * 5 * 21 J 5 „ 7 7 Cic. ro 

Nondum neque Naturali, neque Civili ure deſcriptõ r Rage 
uarundam rerum 2 nanci iſeimur Jure N aturali —guarundam 

Jure Civih *, | | | 1. 8. 1 


Nui Remp. conſlituit, eamque Legibus ornare  cupit, duabus bis atten- 
dens viis Legiſlationem conficit. Aut enim Lege Gentium ſancit, 
_ quas et Naturales abuſive Yo, aut Civales, ef [eas] vel 
ſcriptas, vel non ſcriptas“. Faraphe, 
For it muſt be underſtood, that there is among the * a three: Inſt. I. 2. pr. 
| fold Diviſion of Jus, into Naturale, Gentium, and Civile. But the Ancients | 
generally made but one of the two former, as we have juſt now _ 
from Theophilus, and included under one Idea the Confideration of 
Naturae and Gentium. So in. the laſt cited Paſſage of Jutinian, wh 
produced at large: | 
| Quarundam rerum dominium nanciſcimur Jure Naturali, quod FEY 
diximus, appellatur Jus Gentium : quarundam Fure Civili. Com- 
modius eft itaque a vetuſtiore Jure incipere. Palam eft autem ve- 
tuſtius efſe Fus Naturale, quod cum ipſo genere bumano rerum Na- 
zura prodidit. Civilia enim Jura tunc he coeperunt, quum et Civi- 


tates condi, et Magiſtratus creari, et Leges ſcribi coeperunt ' J 25 15 
$41.cod. 
And the Reaſon is plain. For Gaius: P. 16. 3. 3. 
Pr. 
Quarundam rerum dominium nanciſcimur Jure Gentium, quod Ratione 19. 2. 1. 
Naturali in homines peraeque ſervatur, —. = 23 * 


Qiod Naturalis Ratio inter omnes homines conſtituit, id apud omnes 7 . ” 5 
peraeque cuftoditur, WR Jus Gentium, gua/i quo ore 8 
Gentes utuntur * 3 3 PD. 1. 1. 9. 


Thus interpreted by T, Beophilus ; e 


Oc 0 0 ®TZIKOE 1 170: EONIKOE Acy©» he Tarruy vl prey c Pele 
rab re a6 Wow E puratſeru, E Jus Gentium mo uyogeverou. 


| And thus is Tully to be underſtood ; 


Quangquam hoc fi minus Civile Jure perſcriptum ęſt, Lege tamen Naturae, | 
communi Jure Gentium, /ancitum eff *. + De Haruſp. 


Where he cannot mean to eſtabliſh a threefold Diviſion of Jus Na- . 
turae, Gentium and Civile; but his words, Communi Jure Gentium, are 
a Gloſs or Explanation of * Naturae. He expound: or illuſtrates the 
one by the other, 6 : 
'or 
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„ LAW OF NATURE. 
For the ſame Author beſt explains his own Meaning: 
Negue vero hoc folum Natura, id eſt, Jure Gentium ; fed etiam Le. 


gibus Populorum, quibus in ſi ngulis Civitatibus Reſpublica conti- 
5-Cic, It. nietur, eodem modo conſtitutum eſti. 


e And this will ſerve to reconcile ſuch Authors, as ſeem to differ. 


| Self-Defence by Florentinus is produced as an inſtance of the Jus 

P. 1. 1. 3. Gentium *. | 

And yet it is properly the Dictate of the Law of N ature, 

Eft igitur haec non ſcripta, ſed nata Lex, quam non didicimus, acce- 

pimus, legimus, verum ex Natura ipſa arripuimus, hauſimus, ex- 
Frelſimus: ad quam non docti, ſed fatti, non inſtituti, ſed imbuti 
JSumus : ut fi vita naſtra in aliguas i ſidias, fi in vim, fi in tela, aut 
latronum, aut inimicorum incid! Het, mts Hongſta ratio efſet expedi- 

7 Cie. pro endae ſalutis”*, 

Milone, 54 Naturae Jus eff, quod Nobis non Op: e quaedam innata vis affe- 
rat, ut Religionem, Pietatem, 0 atianm, V. ndicationem, Obſervan- 
tiam, Veritatem - Vid licationem, r Per quam vim et W 


» Sa iam deſendendo aur ulciſcendo propu!/amus a nobis *, 

nvEnt. 22. 

PD. 43. 16. 1. However Florentinus, or perhaps rather Tribonian, is not to be ex- 
ä e. After he had branched off the Jus Gentium, as proper to Man- 


95+ kind, from the Jus Naturae, which includes, with the Lawyers, the 
whole animal Creation, this was an improper inſtance of the Jus Gentium, 
_ conſidered diſtinctly. For where does the Tutela Corporis appear ſo ſtrong 

as in Animals, even the weakeſt and moſt deſpicable ? 


Feris Natura ipſa prasſcripſit, ut omnem ſemper vim, guacungue oþe 


| — pro Pꝗlſent, a corpore, a capite, a vita ſua propulſarent 9, 
8911. 
; Dente Lupus, cornu Taurus Pelit , unde 2! uiſi intus 
Hor. 2. Monſtratum '?! 
derm. I. 22. 


But the Fault, as I was obſerving, may 1 to 7 ribonian, For 
the Digeſt being a kind of Patch-work, conſiſting of Extracts from the 
Roman Lawyers, reduced under ſeveral Heads by Tribontan, it is poſſible, 
that this inſtance of Self-Defence may have ſtocd right in Florentinus, 
under the Article of Jus Naturae at large: but clafled very inaccurately 
by the Compiler, under the more reſtrained conſideration of Jus Gentium. 

For Jus Gentium, as we ſhall ſee, when we come to confider it parti- 
ally, 1s underſtood by them to be that particular kind of ſpecies 1 Jus 
Naturae, quod ſolis hominibus inter + commune eſt, which belongs only 
to Subjects that are endued with Reaſon, and conſequently NS, of the 
Brute Creation. ed 

My Objection to Florentinus may perhaps be beſt apprehend® Tp 

Though Jus Gentium may with great propriety be called by the com- 
mon name of Jus * a in their Origin and Sanction they are the 

f 7 ſame, 
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ſame, and Writers therefore, of all ſorts, ſometimes call it by eicher 
name indiftrently ; yet it does not follow, that I can call, with exact 
propriety, every Law of Nature by the name of Jus Gentizm. For 
what Cicero ſays is applicable here mutatis mutandis. Quod Jus Naturae, *IllLOfrc.17. 
non idem continuo Fus Gentium : uod autem Gentium, idem Naturae «ſe 


debet. 
Thus (to return) Parental Picty, according to Pomponius, i: is ev Jure 
Gentium *. Whereas Pliny calls it, Tim Legemque Naturae. D. 1. 1. 2. 


To accommodate therefore ourſelves to Writers, who treat of this Di. Faneg. $ 38. 
viſion as three - fold, we muit be acquainted with what that Diviſion 
means. And I find it as high as the Age of A. Gellius, if however He is 
not to be taken in the ſame light with others, whom we have already pro- 
duced: | 
Ac primum ea non incallide conquiſivit, quae non Jure Naturae, aut 
Jure Gentium fer? probibentur, ſed Jure Legum *. 5 Gell. VII. 3. 


I ̃ bere is ſomething like this Gradation in Cicero,, though it 1s not 5111. Oc, 17. 
exactly the Diſtinction which the Moderns make between Jus Naturae 
and Gentium : 


Societas, ſays he, / latiflime 1 gude pateat, omnium inter omnes; 
interior eorum, qui ae Gentis ſunt ; propior eorum qui ejuf- 
dem Cruitatis. 


What this Fus Gentium, as it is now iba i mean, and how 
it ſtands diſtinguiſhed from the Jus Naturae, we ſhall ſee in its proper 
place: we are at preſent only concerned with the Jus Naturae. 


The Definition of which, as given us by Ylpian?, and from him by P. 1.1.1. 3. 
Juſtinian *, ſeil. Jus Natur ale , quod Natura omnia animalia docuit, J. 1. 4. pr. 
{hall alſo have its proper conſideration, 


The Definitions of this Jus are various; the beſt is that of Grotiuse: L. 1. 10. 


The Rule and Dicbate of right Reaſon, ſhewing the moral Deformty, 
or moral Neceſſity there is in any Att, according to its ſuttableneſs 8 
or unſuttableneſs to a. reaſonable Nature. 2 =. 


Fus, qued Deus per rectam Rationem inter omnes Bomi nes conſtituit 


propter hongſtatem et turpitudinem. t Vitriarius- | : 
Complexio Legum ab ipſo Deo immortali Generi humano per rectam | I 
Rationem promulgatarum * Heinecc'us»- # 


The Reſt rowl much upon the ſame Idea: and the Recital of a few 4 
will ſuffice. Ratio imperans bona et honeſta Quod naturali Ratione $ 
dictante honeſtum efſt——— Jus non excogitatum a nobis, aut ab aliis intro- 
ductum, fed ingenitum et innatum. 

Much to the ſame puepols are Weit allo whether Definition or De- 


ſcription; | | 2 
Sacculis ; 8 
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Saeculis omnibus ante nata, ye 2 . Lex ulla, aut quam omni no 


1 ay Civitas conſlituta *. 

: Id. II. de uod non Opinio genuit, fed quaedam innata Vis inſerutt *, 

05 oh Ttaque arbitrantur Prudentiam efſe Legem, Cujus ea vis fit, ut recke 
cie. L de Facere jubeat, vetet delinguere *, 
MF Now what are the Marks and Evidences of this Rule as our Manners; 


from what Authority it derives its Obligations; how it is notified; and 
where it is to be conſulted, is a Diſquiſition, which has ſet Writers at a 
great Variance, and has been the occafion of as much ranging, as any 


other Inquiry whatſoever. 
The Ancients, one Set at leaſt, underſtood it thus : 


Lex el Ratio ſumma, inſita in Natura, quae jubet ea quae facienda 
ſunt, prohibetque contraria. Eadem Ratio, cum 11 in Hominis 


mente confirmata et cogfecta, Lex eft *. y 


Or, perhaps, better thus : 
Lex e Ratio, ſumma infita in Natura, quae Ahe ea quae facienda 


ſunt, &c. 

hoy though by Natura here may be meant the Deity, yet, as They 
taught that thewhole Range of Exiſtence was only one Nature differently 
exerted, there 1s a greater has ane d and eh between /umma Na- 

Tura, and Hominis mente. 

This is the Lecture of the Porch. There ſubſifted, ſa They, always 
in the Divine Mind, ſumma in Natura, a Reaſom, a Diſcretion between 
Right and Wrong, and a Separation of theſe two Principles. "The Reaſon 
of Man is a kind of Emanation from that Fountain ; and when our Sen- 
timents are accommodated to that moſt perfect one of the Supreme or 
Infinite Nature, then is regularly produced that Law we are to act by 
in natural Duties, Serwis called the Law of Nature. i 

This kind of reaſoning has been followed by ſome of the Moderns. 


Lex Aeterna in ſola Divinae Mentis Ratione conſſtit. Lex vero 
Naturalis———nibil aliud 955 yore Divini Numinis . 
7 Bolognet. de cujus ſolius Communicatione ' 
Jute et A.- ut there wants no modern Voucher of the Truth of this Ge ion. 


e 1 am furniſhed with ſome by Cicero himſelf: 


Sequitur ut eadem fit in his [ Dis], quae in genere 9 Ratio, 
eadem Veritas ee fit, aademque Lex quae eft Refli pruece- 
Ptio, pravique depulfic, Ex quo intelligitur Prudentiam quoque et 
Mentem a Diis homines per veniſſe.— Quod ſi ineſt in hominun 


genere Mens, Fides, Virtus, Concordia, unde baec in Terras, ni 
4 Superis, d:fluere potuerunt? Cumgque fit in nobis Conjilium, Ratio, 


ll. De N. p. Prudentia, necalſe Deos Pace ip/a habere 9 , 
31. On E. ; 


Id. ibid. 
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E enim Lex nibil aliud niſi recta, et Numine Deorum tracta, Ratio, 


imperans boneſta, prohibens contraria *, 3 
2. 
Fj igitur, guoniam nihil off Ratione melius, eaque of in Homine et in 
Deo, prima Homini cum Deo Rationis Societas“. , ng es Legg. 


And this Society, or Communication of Reaſon, lead on to that De” 
ctrine, viz That there ſub/iſls a Communication, or Similitude of Virtue, 
Law and Religion, between the two Natures alſo : 


Ot Ge o an TI LToas % THN ATTHN APETHN 1 9 8 d ub 
| 2 Proclus in 


cl 
Timaeum 

Eft igitur, quoniam nibil eff Retione melius, eaque et in Homine et in Plat. lb. 2. 
Deo, prima Homini cum Deo Rationis Societas. Inter quos autem 

Ratio, inter eoſdem etiam recta Ratio communis eſt. Quae cum fit 

Lex, Lege quoque confociati Homines cum Dus putandi ſumus. In- 
ter quos porro ejt communio Legis, inter eos communio Juris 5 

Lubus autem haec funt inter eos communia, et Civitatis ejuſdem ha 


bend! ſunt *. C. I. de 
Legg 7. 


This Opinion, however whimſical and romantic in its Principle, yet, See Altos 
if we laok upon it as an uſeful Fable, it may be productive of a happy * Ethic. 8. 
n Moral; - and that ſhall be this: _ 
The Law of Nature will be found to be the Dictate of Right Reaſon 
(the Sentiments of our Nature in its utmoſt Perfection) that ſees, compares, 
examines, judges and pronounces the Fitneſs or Unfitneſs, the Suitable- 
neſs or Unſuitableneſs of moral Actions with the trueſt Exactneſs. It is 
the Exerciſe of our Faculties in proper Purſuits, and in ſuch a manner, 
as God, who communicated them, intended we ſhould employ them. 
And, to purſue the Scheme: As God is the Author of theſe Faculties; 
as theſe F aculties point out our Duty; He will be ready, by that Tribunal 
he has creed in every Man's Conſcience, to ſupport the Duty he has 


recommended, and diſcourage the Breach of. The Syſtem is not com- 


poſed without his Intervention. This is a Law written in our Hearts * Rom. II. 8. 


by his own Hand; and the Law of Nature will appear to be, what it 
really is, the Law of God. 


As a 660% webe ge e a ravro- £61. To e Aoymnov yoo. 
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— pag. 168. 
Edit. 1742. 


* Stoici dixerunt unam eandemque eff Virtutem Deorum Hominumgue. 

+ Recfae vero Rationi parere atque Des idem ell, Natura enim Rationalis, cum propria 
lace fruitur, illa vult quae diuina Lex ſiatuit, atque Des conſentit animus qui ſecundum Deum 
feb _ ac ad id quod divinum ęſt et 3 reſpiciens facit RR: fecerit. 
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* pag. 206. And again *: | F | | 
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| 4 Antonin. de 65 0 exage ves C N + 
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Viiles efſe autem opiniones has quis neget, cum intelligat, quam multa 
firmentur jurejurand?, quantae ſalutts fint foederum Religiones, quam 
multos divini ſupphci metus a ſcelere revocarit : quamque ſancta 
fit ſocietas Civium inter ipſos, Diis immortalibus interpoſitis, tum 
Cie It. de Judicibus, tum Teſtibus 8. | 5 
* But, as this Principle may admit of ſome Doubt, and miniſter occa- 
ſion for Diſpute, and by Right Reaſon, (as Biſhop Atterbury ſaid of the 
, Sceptic) every one would be willing to mean His own, this Criterion by 
| ſome has not been judged ſufficient. It was the ſaying of a good Writer, 
that the Diſcourles about Natural Law were, of all, the fulleſt of Miſtakes, 
and moſt liable to Error. The Principles of that Law are level to vulgar | 
Capacities: they are what all Men pretend to. By which mens vulgar 
Errors and Conceptions, founded not upon Reaſon but Cuſtom, pals for 
the Dictates of the Law of Nature. | 
Others therefore have recourſe to the general Voice of Nature, which 
is to be fetched from the conſtant and united Sentiments of all the Na- 
tions of the World. And that univerſal Agreement, with them, is this 
*Grot. I. 1. Law we are enquiring for?. 5 . | 
2 Omni autem in re Conſenſio omnium Gentium Lex Naturae putanda 


ic. I; eft = | 


Talc. 13. Jus Commune omnium Nationum, eo quod ubique inſtinctu Nuturae, 
2 Ihidor. I. 5. non Conſtitutione aliqua, habeatur *. | 5 
Origg. But when we ſcarch for this Determinatſon, we muſt take our mea- 


ſures, ſay they, from the more civilized and cultivated ; from the beſt 
Endowments and beſt Diſpoſitions; and where the marks of right Reaſon 
are the faireſt, We mult ſearch where Nature is brighteſt. For that 


— 


* Sed Conſcientia intus ſedens, ipſa ſibimet auſcultare neceſſe habet. Fane Deus nobis prae- 
fidem conſtituit, hare cuſtodeni atque magiftram. * anc nunc grrrque judicem diurnorum operum 
Carmen \ Pythagorae] facit, et judicium ejus exſpettat, ut iſſa de fe, utrum laude an reprehen- 
ſione digna ſit, decernat. 

Cum Deis vivendum. Hoc autem faciet, qui animum exhibuerit it: jugiter affe dum, ut 
rebus ſibi deſtinatis acqu eſcat; facratque guaecungue genius ille valuerit, quem fui particulam a 
#* avulſam Fupiter ciutgue attribuit, pragſidem ducemgue eidem futurum. Hic autem cujuſque 
nens et et ratio. 


7 5 7-4. "7; = Woud 
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would be but a bad Glaſs to read the Leſſons of Duty in, where we ſee 


her deformed or miſrepreſented. 


Nö, bY e Tag humos Toic TE ob 2 dude S* £54 Oineauoy & avion, 
0 QUE ROY AEYETO. ei Js roig voc d rag Pperas, C dieg pf’, % s done 


Ota, de pepe. Th _ 3 Paraphr, 
Ariſtot. 


Quorum aul ingenio ail virtute animus 5 excellt, eos arbitramur, quia Nicom. V. 10. 


Natura optima ſunt, cernere Naturae vim maxime *, 5 Cie... 
Tuſc. 15. 

Quid illud? Num dubitas, quin ſpecimen Naturae capi deceat „ 3 
optima quaque Natura? 5 Ibid. 14. 


And this is the rather to be e becauſe tha are, and have 
been, ſeveral Nations, where the Principles of Nature have been de- 
bauched, and the Rules of Rig 1 and Wrong but dim and ineffectual. 
Thus for inſtance, Inceſt 11: {1c Aſcending and Deſcending Line is held 
by the beſt and wiſeſt Nations to be againſt the Law of Nature *: D. 23. 3. 


ult. 
— Gentes tamen eſſe feruntur, 
In Es et Nato Genitrix, et Nata Parenti 


Fungitur FL -. Ol: 


Alluding probably t to the Perſian Cuſtoms, of which we find this] in. 
ſtance in Catullus: 
Naſcatur Magus ex Gelli Matriſque nefands 
Conjugio, et diſcat Perficum Haruſpicium. 
Nam Magus ex Matre et Gnato naſcatur oportet, 


Si vera eft Perſarum impia Pg” a * vige in 
el 


Indeed = Tos ro ev T0 > CapEagoy vivos, 
Ther TE IuyaTeol, Tis TE penTps HEY VUT OUS 
Kogn r d . + - ® Furipid, 
| And 
And what extravagant Liberties have been taken by many barbarous a 


Nations even in the cleareſt natural Duties, may be ſeen in a very good 


Account, written by Alexander ab Alexandre. And many are collected I. Genial. 


Dier. 24. 


alſo by Pufendorf upon this occaſion *. 
has q 413.8 Add. 
A. Gellius informs us, that ſeveral Nations, as the Azgypiians and guſcb. Neg. 


Lacedaemonians, held Theft to be lawful, But yet no Man would take Evang. I. 4. 
his Meaſures of Right and Wrong from them in this Particular. hs 
So Socrates * lays down, that the Worſhip of the D-ity, Reverence to, 5 


Parents, ee fr. om that kind of Inceſt of which I have been ſpeak - Memorab. 
| 


pn ET” PI 


* Nunc vero etiam inter homines, qui rede, et, ut oportet, ſapiunt, immobile aliguod jus 
eſt, quod naturale dicitur : gas fe quibuſdam, quibus mens laborat, aut perverſa g, jus non 
videtur, nihil refert. 

+ Tale ef! omne Barbaricum Genus, 
Pater enim Filiae et Filius Matri miſcetur, 
Sororque Fratri. 
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ing, are the firſt Principles of Nature, and that they are not ets fo, be 
cauſe ſome few Nations do not hold them ſuch. 
Were I to appeal to the Judgment and Practice of Nations in a Que- 
ſtion of the Lawfulneſs oft Marriage between Brother and Sifter, an 
- £ſth-man would give me one kind of Anſwer, a Lacedaemonian a ſecond, 


and an Ae 2) p/1an a third. 
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Sgt — Selden therefore and Pufendorf will not abide by this Determination. 
Edit Mangey. They will not ſubmit to refer the Diſputes which may ariſe about natural 
OF 22 . Law, to a Deciſion, which in many Caſes is not to be had, is very precarious 
etc. 6. where it can, and never of that Weight, as to carry Wick i it an Obligation. 
II. 3.79. Theſe Confiderations with many more Inconveniencies attending this Cri- 
e Pufendorf. terion, have led Philoſophers and Lawyers to go to work another way *. 

II 3. 14, 15. And this is done by appealing to the firſt Principles of Humanity, our 


5; _ rap own Apprehenſion, the Scnſe of our Condition, and in a word, not the 
Noodt. Com- Reaſonings, but the general Feelings, of Mankind. 


ment. ad Dig. It wants no Reflection, no Penetration, to be acquainted with that in- 
anc . Lat born Inclination, which every Man entertains for his own Happineſs and 
For. Preſervation : and it wants but lirtle, to inform him, t':at his vn 

has the ſame Affections, and the ſame Attentions likewiſe. 

Theſe are Sentiments interwoven into our Conſtitution, not what we 
argue ourſclyes into, but what we apprehend. 

Another of theſe ſimple Apprehenſions is the Conſciouſneſs which 

every Man feels of his own Weakneſs, and Want of Suppor: : and that 
if a Man was to depend upon himſelf alone, he would be, of all Crea- 
tures, moſt helpleſs and moſt miſerable. 

Now the Reflection upon theſe natural Deſires, attended with theſe | 
mutual Wants, or rather, the bare Contemplation of our Circumſtances 
and Condition, cannot but lead even the moſt ſimple or inattentive into 
a Concluſion, that we were made for s0C1ET x, or one another. 1 

Though many other Conſiderations might be produced, which tend to 
prove the ſame Direction of our Natures, I choſe to pick oat only ſuch, 
as 195 level to all Apprehenſions, and cannot be Ia a Diſquiſi- 


FE: 


f * NS) Athenienſes Sols hoc obſervat in uterinis tantum germanis, eodem patre prognatis 
relinguit liberum. Contra Lacedaemoniorum Legiſlator, permiſſ} uterinis connubio, eodem 
| patre genitis interdicit. At Aegyptius ridens ut1 iufque Jomplicnatem, et ſemi per fecta placita, 

laxavit libidinem fermiſſa licentia ducendi ferares, fro: per alter ut, am parentem, froe 


per utrumgue c gnatas. 


tion 


eighbour 7 
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tion of this ſort, we are to take our Stand upon Principles laid in Nature: 


and, in order to inquire what the Laws of Nature are, we muſt firſt ex- 


amine what our Nature is. 
| Theſe are not Proofs offered to our Judgments, but Truths advanced 
to our Underſtanding. We are not concluding, but apprehending. 


Signum autem——ab argumentis jam ſeparavi Pro certis autem 
 habemus primum, quae ſenſibus percipiuntur, ut quae videmus, au- 
dimus, qualia ſunt Signa. Deinde, in quae communt opintone con- 


ſenſum eſt, Deos eſſe, praeftandam pietatem parentibus“. © 9 Quintilian, 


109 


'V. 10, 


Nunc ergo ad id revertor, de quo defideras dici: quomodo ad nos prima 
Boni honeſtigue notitia pervenerit. Hoc nos docere Natura non potuit. 
Semina 2 ſcientiae dedit, ſcientiam non dedit. Nobis videtur 
Obſervatio collegiſſe, et rerum ſaepe factarum inter ſe collatio, per 
analogiam nofiro intellectu et honeſtum et bonum judicante. 


= 20. 
Now this Society ſo neceſſary, and ſo natural to Mankind, muſt be 


maintained by all thoſe helps which are proper to ſupport it. For Nature 
which directs the End, direts the Means alſo. And thoſe Means are 
what we underſtand by the L AWS OF NATURE. 


And here the more general and fundamental ones carry with them much | 


the fame degree of Evidence and Conviction. They are ſcarcely propoſed 
before they are conſented to. How willingly do I aſſent to the Truth of 
Natural Law, alterum ne laedas, when | feel from my own Experience, 
that my Neighbour muſt delight in the Happineſs of His Nature; and 
when the ſame Experience informs me, that without his Aſſiſtance I am 
not able to procure My own ? | : 
But, if in deriving the Streams of Duty, and in raiſing leſs ſtriking 
Theorems from more avowed Principles, (for indeed how nice is ſome- 


times the Proceſs from the firſt Dictates of Natural Law to the laſt 33 


If, in deducing one Law from another, in weighing Obligations, in ad- 
juſting Relations, in confronting Cireumſtances, and in many ſimilar Ope- 
rations, there ſhould be found ſomething above the Level of Vulgar Phi- 
loſophy, it i3 ſtill the Voice or Rule of Nature, which ſpeaks alike to all, 


though it happen not to be underſtood alike by all. If a Man is dictating 


to Scholars of ſeveral Capacities, his Doctrine is not the leſs true, though 
it is not equally comprehended. And it would be thought very unreaſo- 


nable, if thoſe of confeſſed Diſabilities ſhould not take their Meaſures, in 


theſe nicer Circumſtances, from ſuch, whoſe Condition, Skill or Oppor- 
tunities, have given them a kind of Juriſdiction in theſe Examinations. 
The Figures of a Square, a Circle or Triangle, ſtrike all Men's Senſes 
alike: the Powers and Properties of theſe, and the uſeful Theory which 
is drawn from them, are confined in a manner, to a Few. Yet many in 
their manual Operations, ſeruple not to be directed by the Rules and 


Principles 


Senec. Epiſt. 
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Principles which are deduced from theſe ſeveral Figures, though they 


have not Leiſure or Powers to attend to the Proceſs of that Deduction. 
But there is not that Abſtraction in the Rules of Natural Law. The 


moſt ſubſtantial Duties are legible to the meaneſt Capacities. There is a 
Path which no one can miſtake ; and when the Roads come to divide, 


there is to be found ſomewhere a Direction to ſhew us the Right. 

And thus far it is well. But be it remembered, that we have yet got 
no farther than Expediency ; and Expediency, like Admonition *, can 
only recommend, not oblige. For Obligation 1s a Word of Law. How 


this Duty is inforced, and how Natural Reaſon grows up into Natural 


Law, will be ſeen more properly in the following Section, which indeed 


is rather a Continuation of this, than a new or diſtinct Conlideration of 


itſelf. 


I am ſenſible, that there are other Criterions which others have be: up 
in their Searches aſter Natural Law. But as they fall not exactly within 
my Deſign, or my Compaſs, I ſhall be excuſed for paſſing them over. 
One indeed there is, which has made much Noiſe, and what I could not 
excuſe myſelf for neglecting; and the Suro upon that ſhall be'the 


Subject of the YE Section. 


| VLPIAN: 


LPITIANV DEFINITION 


OF THE 


LAW of NATURE. 


| Bolognet. de Jure et Aequit. C. 5. et 6. 
Connan. I. de Fur. Civ. 4 
 Cypraeus de Matrimonits, 4 6. 
SGrotius, I. 1. 11. 
Selden. de Fur. Mat. et Gent. etc. I. 4. 5. 
Salmaſius de Lſuris, Cap. g. et 20. 
Pufendorf, II. 3. 2. 3. 
| Rachelii Prolegom. ad Cic. de a 


And the Commentators upon the firſt Title in the Digeſts. 


IVS NATVRALE EST QVOD N ATVRA OMN IA ANIMALIA 
DOCVIT*. 


And from him the Emperor *. And the Greek Law after him ?. 
The whole of Yp;an runs thus : 
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D. 1. 1. 1. 3. 


J. 1. 2. pr. 
3 Baſilic. I. 2. 
Harmenopul. 


Jus Naturale eſt, quod Natura Omnia Animalia docuit. Nam Jus Aud I. 1. 15. 


non humani generis proprium ef, fed omnium Animalium, quae in 
Coels, quae in Terra, quae in Mari naſcuntur. Hinc deſcendit 
Maris atque Feminae Conjunctio, quam Nos Matrimonium appella- 
mus. Hinc Liberorum Procreatio: hinc Educatio. Videmus enim 
caetera quogue Animalia iſtius Juris peritia [alii perita] cenſeri. 


Before 1 enter upon this Subject, my Reader perhaps may not be diſ- 
pleaſed with a little Extract out of Plutarch, relative to the Occaſion: 
lt was the Cuſtom of ſome Greek Cities, (ſays that great Writer 
in words to this purpate) to carry their Diſputes abroad, and to ad- 
* juſt their Appeals by t 
this but a tacit Acknowledgment, that they Jiſtruſted either their own 
Integrity, or their own Sufficiency, who thus could look upon Juſtice, 
as a Commodity of a foreign Growth and Importation! In like man- 
. * ner, when the 3 conſiderable natural Duri-s are weighed and examin- 
ed by the Proceſs of ſome correſpondent Actions in the animal Creation, 


eit muſt be, either becauſe Philoſo phers coul:! not agree in their Concluſions 
| upon 


e Award of their Neighbours. Now what was 
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De Amore 
Prolis, init. 


= FLPIAN's DEFINITION OF 
upon theſe Inquiries, and therefore appealed to Inſtinct, as the moſt 


« unprejudiced Judge; 3 or it may be, the general Depravity of Human 


„Nature had made it neceſſary. I he Simplicity to be met with in the 
Actions of our Fellow-Creatares ſhews Nature pure and untainted, 
not diſguiſed by Art, or clouded with Paſſion, not daſhed with Phi- 
e loſophy, not d. bauched or corrupted with a multiplicity of contra- 
« dictory Opinions. Nay indeed the farther back we go, (adds he) the 
ce more diſcernible is this Simplicity. The Vegetable World, is in a 
% manner tied down by the Root to preſerve an Uniformity of Nature, 
« without Senſe or Inſtin to mitlead it. The Animal indeed, is ſome- 
times betrayed by Appetite and Deſire into ſome {mall Digreſſions from 
natural Principles; but, though it ſometimes deviates, the Random 
eis never greater than that of a Ship that rides at Anchor. But Reaſon 
laſtly, that great and boaſted Director of the human Species, is always 
„hunting after new Opinions, and, by ſtriking out perpetually into 
ce the Bye-Paths of Fancy, is never to be met with in the plain and 
& beaten Road of Nature.“ 

Md uch in this manner, allowing alſo for the Imperfections of the Tranſ- 


lation, writes that incomparable Author, and let me add, with ſome con- 


cern, that neglected one. The whole Paſſage, or rather the whole Tract, 
is worth conſulting upon the Queſtion we are now engaged in. 

But to return: This vain Notion of a Rule of Action, that was com- 
mon to Men and Brutes, thus indiſcreetly mixed with the Roman Law 
by Vlpian, has had ſome Attention paid to it, from the Obfervation of 
that Reſemblance, which is ſometimes to be found between thoſe Acts, 


that Inſtinct and Inclination produce in the Animal, and Reaſon and Phi- 


5 Cic, V. 
Tuſc. 13. 


SStat. I. T heb. 


159. 


7 Demoſt. c. = 


Ariſtogit. I. 


T. III. p 487. 


Ed. Cant. 


loſophy in the Human, Syſtem. 
And indeed but too many Writers have contributed to pr opagate this 


Notion by an unguarded way of expreſſing themſelves: 


Earum Beſtiarum guaegue ſuum tenens munus manet in Lege Na- 
turae *. 


— ſunt et- rabidic Jura infits monſtric, | 
 Fasque ſuum. 
Toy TG eie areas yopeov, 05 E kes. % __ eig 6 ab reg 
Eno wopoo |. 
To de E Toig E@Noyorg pETEVOU Two APETHE KATA STEIN — 25 
wohl 16 rh gar ivy ST X * xe cupnunbwpe- 
peeve, TET0 you ut. + 


* Naturae Legem tuetur, quae una hominibus et brutis definitur. | 

+ LQued vero brutis animalibus virtutes quaedam a Natura inſitae ſint, eademgue mul- 
tas et admirandas bominum proprietates poſſideant, id ſane magni moments eft. Theſ 
Theſe 
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Theſe are the words of Aelian in the Preface to his Hiſtory of Ani- 
mals: and the Book which follows, abounds with Inſtances to this pur- 


poſe. 
St. Ambroſe 1 mentions the Hoſpitalia Avium Jura, and adds moreover, 


Aves non ſcripta, ſed nata Lex ſlringit 5, RF Hexae 
In Animalibus et Beſtiis ipſo Naturae Jure ad. et, ut prae- mer, 16, 


gnantes ad ny uſque non coeant 9. * Hieron. 
| omment. in 
Etg yep Ti; £54 KOINOE vOpeorrors NOM OE, Epiſt. ad 
| Kai Jeoior TETo d, ws TrOws Meyews Epheſ. I. III. | 
_ OHPEIN re T&0:, Texva Tixlovias . Eon oe in f 
1CtyC, * 


AN Eg iu rod oeverw NOMOLC 
| Lands, Ev Toi 10 TEAGpY wy KTPBE NIN! 


Eri 0 wal 0 0 wh M em noiſuus | | : 


ITe2v]ors Won reh eagle ret, Y 

Ae? 789 reonles roy N. M ] TERED «+ p Ariſtoph. j 

| ves. $ 1353. 5 

O tetrum genus, 0 

| Nullaque victum lege melioris ſoli, i 
Ferae quoque ipſae Veneris evitant nefas *. 3 Senec. Hip- 


Andſo Pliny writes, that They can apprehend the Proximity of Blood: * 285 « 


Namque et Cognationum Intellectus in iis eſt *. VIII. H. N. 
And, what is very remarkable, that Elephants bake a Senſe of the Faith“ 
of an Oath. This is what was advanced alſo by Celſus in ſome part of 
his Objections, as appears by Or:gen*. Follibly Celſus had an eye to that the 4+ e. 
Paſſage in Ply : 
Alienae quo que Religionis intellectu creduntur maria ROY RE) non 
ante naves conſeendere, quam invitati Rectoris jurejurando de red- 
| it 
That Author begins his VIIIth Book in a very high Strain; i 
Maximum eft Elephas, proximumque humants ſenſibus. Quippe intel- Ex 1 
lectus illis ſermonis patrit, et imperiorum obedientia, efficiorumque þ 
quae didicere, memoria: amoris et gloriae voluptas: immo vero ; 
quae etiam in homine rara ) Probitas, Prudentia, Aequitas, Religio 4 
guoque Siderum, Soliſque ac Lunae Veneratio. 4 


5 VIII. H. N. 
1. | 


* Communis haec Lex flirpis eft mortalium, 

FTryabens et iþſes in ſui aſſenſim Deos, | 

Ferasque : amare quicquid eft ex ſe ſatum. | 

+ Sed Lex el nobis Avibus ET | f 

Vetuſta in Ciconiarum tabulis : | i 

Faſiguam pater Ciconia volatiles FEES =, * 

Omnes fecerit pullss ſuos, atque enutriverit, 5 4 

| Pullis «partet patrem viciſſim alere. a 
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So again: De | 


dem Divinationem quandam Juſtitiae. Cum Bocchus Rex XXX. Ele- 

Phantis totidem, in quos ſaevire inſtituerat, ſtipitibus alligatos 

objeciffet, procurſantibus inter eos qui laceſſerent, non potuiſſe effici, 

Id. VIII. 5. ut crudelitatis alienae miniſterio ſungerentur '. 


e IX. H. A * | t . .y © 5 ? L 
dee 5. ] ſhall not produce any more Paſſages of this negligent way of writ- 


1. c. cap. 5. ing; nor ſhall 1 draw out the Inſtances that have been recorded by Hi- 


et 6, ſtorians and Philoſophers of ſome Properties or Functions in the Animal 


- Praef. ad (Oe! 5” Gs BE, water Hafan gmt 1. 
On. Ger, Creation, Which have a Reliſh of the Operations of Juſtice, and carry 


Par. 1648. 8, With them a Reſemblance of Right and Wrong, of Juſt and Unjuſt: 
4 Ariltot. et thoſe MELLY LAT TH evIewnivn; Cen; * 2s Ariſtatle calls them: thoſe $S:- 
p50" Hitt. 174/2chra Virtutum, as Cicero“. Not becauſe they merit little Atten- 
Flutach de tion, (for indeed ſome Tracts of this Reſemblance are very ſurprizing, 
Solert. Anim. more particular in regard to Inceſt, Adultery and Hoſpitality) but be- 
Id. in Confa- cauſe all, or moſt of them, have been induſtriouſly collected by Bologne- = 
28 rug, Selden, Pufendorf, Rachelius *, and others: but more particularly 

Porphyr. de in a very elegant Diſcourſe, publiſhed by Hieron. Rorarius de Rationali- 


Abſtin. lib. 3. rate Brutorum. See ſomething more upon that Head in the Authors 


Gell. V. 14. that I have cited in my Margin“. | 


ert Empirie. The Pythagoric Doctrine of the Metempſychoſis firſt broached this 


Pyrrhonic. 


1. 34. Abſurdity 5. And accordingly Empedoclis held that there was a Reaſon- 
Lactant. III. ing in Brutes as well as Men, and even a Soul in Plants“. ' | 
3 . The Stoics helped to propagate it, by maintaining, that there was one 
malibus. great Soul of the Univerſe, of which the Souls of all Animals, as well of 
Ludov. Vives Brutes as of Mien, were ſo many Parts or Emanations, not different or 
5 _ diſtinc in their Nature (for they all drew from the ſame Fountain) but 
Lacl. Biſciol, vary ing in the Force of their Operations only, as they happened upon dif- 
Hor. Subſeciv. ferent Organs. | 8 5 . 


Ten ende doubtleſs Virgil : 


c. 4+ : PE | 
I. Euſeb. | His quidam fignis, atque baec exempla ſecuti, 
Nieremberg. | IS, | . 55 
Hiſt. Nat. l. 3. Eſſe apibus partem divinae Mentis, et hauſtus 
* Salmaſ. de Athereos dixere. Deum namque ire per mne. 
Uſuris, cap. Terraſque, Tractuſque Maris, Coelumgue profundum”. 


(1. pag. 24 ; TFT EE Og 
* Sext.Empir. And this was Plato's Doctrine before them: 


adv. Mathem. 


1.8.5 286. ea · El jan dige did rr mu d KN ( Ye & Worker; 
1 ITAATQNIZEIN Sena) d,, avi Tara hurn, % funden di- 
* . 77 , \ — » , 2 = 4 Bs 5 a+ | | 
Porphyr. de n me fem TH; TWV KeUppeny rey % r WEAIT T WV 8. + 

Abſtin. ab | 


Animal. 1. 3. 


* Imitamenta Vitae Humanae. | | | 
No Ni tamen per haec ecculte intelligat Celſus (nam in multis Platonizare cupit) unifermem 
5 45 gen. c. effe enmem animam, et nihil diſtare haminis ab animis farmicarum et apum. 


Cell. lib. 4. | | | In 


7 IV. Georg. 


THE LAW OF NATURE. 115 
In Conformity to this Syſtem, the School lately mentioned allowed to 


the Animal World a ſet of Paſſions, as well as to their own Species, not 
indeed in their full Activity, but ſomething like Shadows and Reſem- 


blances, and differing from them but in Degree. 
 Traſei quidem non magis ſciunt | Animalia] quam 1, renoſtere.. Muta 
Animal a humans aff etibus carent, habent autem ſimiles lis quoſ- | 
dam mmpulſus *. | - __— I. de 
ra. 3 
Metus autem, Sollicitudinsſque, et Tr Nitia, et Ira non ſunt, ſed his 5 


 guaedam  finmilia *, Id. ibid. 
Gu To 0 ]“ 79 ran ices 8 & KaKIGY Ev, OION EI 9s 
KAKIAN Sœav Ev Toic Towiods Twv S 4 e 2-4 e. 
elſ. I. 4. 


And indeed from that Paſſage of Plutarch to this Purpoſe, which J 
have quoted above upon another Occaſion, They allowed as much * pag. 67. 
Reality to the Paſſions, as to the Senſes, of Animals: for they did noc 
even ſee, but gua/i-videre. 

But the Inſtances, whch have been dat as ſo many Expreſſions 
above the common Level of Inſtinct, and implying a kind of Reaſon, 
and a Senſe of Obli 22 and Juſtice, have in great meaſure, been ac- 

/ 


counted for by Selden and others. 

And it is alſo proper to obſerve, that two or three tranſient and extraor- 
dinary Acts are not ſufficient to eſtabliſh a Rule and Authority, but the 
conſtant and permanent Nature of the whole Species collectively: and to 
that Abhorrence of Inceſtuous Copulation in the Camel and the Horſe, 


for which many Writers have been quoted *, may be oppoſed theſe words E Ariſe. IX. 
47- 


of Ovid: © 3 3 . | | Aelian. III. 
— — Cotunt Animalia nulla H, A.47.1V. 
 Caetera delectu: nec habetur turpe Juvencae | 5 
Ferre patrem tergo, fit Equo ſua Filia conjunx e 4 6. 05" hb 
P L , 7 71 © Mirab. C. 59. 
Quaſque creavit, init pecudes Caper, ipſaque cujus Varro de R. R. 
IL-7; 


| Semine concepta eſt, ex illo concipit Ales 5. _ j : 
vicenna e 
It has been aſked, Why then in moſt Communities are thoſe Lach Nat. Anim, 


put to Death, which have been Parties in Acts of Uncleanneſs? = 3 
| VI . 
But 'twas hard Fate that to the Gallows led Mlietam. 324- 
The Dog, that never beard the Statute read“. 5 Dryden. 
Abſal. and 
We find this in the Jewiſh Law particularly”, and in the Practice, at Achitoph. 
leaſt, of moſt Countries at this Day. Levit. XX, 
And in like manner, the Bos Cornupeta, that was the occaſion of Death, 5 3% 
was to be ſtoned by the ſame Law *. py * Exod, XXI. 
| 28. 
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FLPIAN's DEFINITION OF 
So Plato would have a Formal Proceſs drawn out againſt Beaſts, that 
ſhould be guilty of Murder. Exeę iron 08 H Te Pove 7 
* 
In wer to the ſecond Inſtance, it has been often nd; 1t was 
not propter Jus violatum, but partly to puniſh the Negligence of the 
Owner: wich ſeems to be the Spirit of the Roman Law alſo, 1 Qva- 


KTEWGYT? 


© See C. 9. 1. DRVPES PAVPERIEM FECERIT ' 


1, 


> Auguſtin, 
apud Gra- 
tian. caul. 15. 


qu. I. 4. 


Demoſth. c. 


Ariſtocr. 

T. II. 

Ed. Cant. 
pag. 283. 

* Aeſchin. c. 


Cieſiph. Edit. 


Cant. Tom. II. 


pag. 4 9. 
Add. Plat. de 
Legg. 1. IX. 
Pauſan. in 
Eliac. Lib. II. 
CE, 

in Attic, C. 28. 


Pollux. VIII. 


10. 
Petit. Legg. 


Attic. p. 28. 


II. de Ira. 26. 


6 Cic. I. Offic, 


16. 


And to the former, the natural Anſwer ſeems to be: That all Me- 
mory of a Fact ſo abominable might be aboliſhed, as far as human In- 
duſtry could reach. 

Quaeritur, quomods fit reum Pecus, cum ſit FI RE TI nec ulli modo 
capax Legis eft ? — Pecora inde credendum eft juſſa interſici, quia 
tali flagitio contaminata indignam refricant facti memoriam. 

But no Argument can be drawn from this Practice, any more than 
from that ridiculous Law in the Athenian Conſtitution, where if a Man's 
Blood had been ſhed by a Stick or Stone, or any inanimate thing, That 
immediate Cauſe of Death was formally carried out of their Dominions, 
and doomed to a kind of perpetual Baniſhment. 

Edv AiBog, 5 7 FD N 77 ide, 1 7 Tl TO1sTOV lareco, W Tln, c Tov pet 

Canra o ex yvon rig, GuTo de £07 2, 1 * EXM 70 Tov Þcvov. eu, 71 0¹ 

EvT ala vp .+ 80 much for the Proceſs. 

Tx 4e Fura, 8 % TE; Mibzs, 3, 2 Tov TiOnpov, 70 cc 8 ev, edv 
rue EPTTEC ,ein, v regog gon 1 ” 

Perhaps Seneca had this in view: 

Aqui ut his iraſci dementiae eft, quae anima carent, fic et mutis 
animalibus, quia nulla eft Injuria, niſi a conſilio profetta. Nocere 
itaque nobis poſſunt, ut Ferrum aut Lapis; Injuriam quidem fa- 
cere non pollunt *. 

For it is plain from the beſt and moſt ſerious Philoſophers, that they 

never maintained in its abſolute Extent, that Brutes were capable of theſe 

Conſiderations, or determined by the Law of Nature. 

Societatis autem vinculum eft Ratio et Oratio, quae docendo, diſcendo, 
communicando, d: ſeeptando, judicando conciliat inter ſe homines, 
conjungitque naturali guadam ſocietate. Neque ulla re longius 
abſumus a Natura Ferarum : in quibus meſſe Fortitudinem ſacpe 
dicimus, ut in Eguis, in Leonibus: Juſtitiam, Aequitatem, Boni- 
tatem non dicimus *. | 


* 


* P, e [ beſtiam] quae interficit, ream caedis agunts. 
+ Si Lapis, aut Lignum, aut Ferrum, aut tale quippiam delapſum percuſſcrit, atque ali- 
quis @ qua id conjelbum fit, ignoret, iſiſe vero nerit et gabeat telum qua caedes facla et, his rebus 
in Te loco judicium diclatur. 
Nos Ligua et Lapides et Ferrum, quae lee et Mente e ſiquem delafſa vcetde Tint, 


eee 


I | | : = :- 
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Et quo modo Hominum inter Homines Juris efſe vincula putant, fic 
Homini nihil Furis eſſe cum Beſtits *. * III. de 
3 | In. 20. 
Thneſtum exſurgit ex pulchritudine, conſtantia, ordineque in conſiliis 
et factis, quae in bruta animalia non cadunt *. 


Sed inter Hominem et Belluam hoc maxime intereſt, guod haec tantum 
Senſu movetur —— Homo autem Rationis / particeps?%. ®1d.1.Offic.4. 


Vt in arctum quae difta ſunt contrabam, omnia ſito bono conſtant, 
Vitem fertilitas commendat, ſapor vinum, velocitas cervum. Quare 
fortia dorſo Tumenta ſint, quaeris ? quia eorum hic unus eſt uſus, 
ſarcinam ferre. In Cane Sagacitas prima eft, fi inveſtigare debet 
feras; Curſus, fi conſegui; Audacia, fi mordere et invadere. Id in 
quogue optimum eſt, cui naſcitur, quo cenſetur. In Homine optimum 
quid eſt? Ratio. Hac antecedit Animalia, Deos ſequitur. Ratio 
ergo perfecta proprium Haminis bonum eſt. Caetera illi cum Ani- | 3 
malibus Satiſque communia ſunt *. | 7 Senec. Epiſt. ; 


Id. I. Offic, 
princ. 


| 70. q 
/ * FN 8 * * ” / / ” / 2 2 . 5 
No feev Ye & duch WO argh meg ονõο via j * eee N ] 
Tovde tyap wvbpuroot voor dere Keoviwy, Jore. | i; 
Iybuo: pev © Inpoi & orwvois πEeιt., | 
Ee G, ETEL & dien sgi em QuTois, | 1 
Avbewro! * edeoxe dinhu . | | 3 Heſiod. q 
| | Oper. ct Dier, fi 
Separat hoc nos 8 1 276. 4 
A Grege Mutorum, atque ideo venerabile ſoli 3 
Sortiti ingenium, divinorumgue capaces, q 
Atque exercendis cupiendiſgue artibus apti, 
Senſum a coeleſti demiſſum traximus arce, 
Cujus egent prona et terram ſpectantia. Mundi 
Principio indulfit communis conditor lis 
Tantum Animas, nobis Animum guogue, mutuus ut nos 
Aaſectus petere auxilium, et pracſtare juberet, | | 
Diſperſis trahere in populum, migrare vetuſto 
De nemore, et proavis habitatas linquere ylvas, | . i 
Aedificare domos, laribus conjungere noſtris | { 
Tectum aliud, tutos vicino limite ſomnos | 
Vt collata daret Fiducia, protegere armis b 
| Lapſum, aut ingenti nutantem vulnere crvem *.. eren. XV. | 
| at. 142. 4 


— 


Ad Legem enim et Juſtum cum Hominibus ſelummodo exercendum Natura fa3i ſumus, = 
12 


+ Hanc etenim Hominibus Legem inſtituit Jupiter, 
Vt Piſces quidem, et Ferae, et Volucres 
Se ipfos comederent, quoniam Fuſlitia apud ilios non , 
Thminivus autem Fuſtitiam dedit. | Ad 
nd 
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1138  FLPIAN's DEFINITION OF 
And this has been maintained not only by the Philoſophers, but allo 
the 1 awuyers, V/þ;an in particular, whoſe unguarded Definition of Js 
Naturae has. Piniſtered occaſion for this Debate. 


VLPIANVS AD EDICTVM.. 


SI QVADRVPES PAVPERIEM FECISSE DICETVR. Af Praeter, 
PAVPERIEM FECISSE. Pauperies eft damnum fine injuria fa- 
cientis datum. Nec enim poteſt Animal 1 * feciſſe, yous ſenſu 
49.1 1. Jo Carct * . 


What is here to be underſtood by sENsvs is plain from Juſbinian, viz. 
not Senſation, or the ordinary uſe of the outward Senſes, but a Senſe of 
Right and Meng, the Moral Senſe, the * of Juſtice and 


Injuſtice. 
Satis crudele nobis eſſe videtur, eum, qui non ſentit, ne exiſti- 
. mari”, In the caſe of an Infant. 
33. fin. 
To conſtitute an Inquiry, there muſt be a Determination of the Will, 
a Concurrence of the Underſtanding, a Polus malus. 
Sane ſunt quidam qui facere non poſſunt Tinjuriam] ut puta Furiqſus, 
et Im pubes, qui doli capax non * — ck mfurta ex affeftr 
. 47. 10. 3. Jacientis con/itat 3. 
Vi bonorum raptorum Adio in Impuberem, qui ' Doli mali capax non 
„P. 47. 8. 2. eſt, non dabitur ?. 
19. | 


And here it may not be i improper to inquire what the Ancients, the 
Lawyers particularly, meant by Dolus malus, and, what that Diſtin- 
ction leads us to conſider, by Dolus bonus. Of which ſee more fully 
* VI. Sacr. Ritterſhuſius ', Otto, Noodt *, Muretus * , Reitzius *, and Writers upon 
3 ge the Digeſts *. 

Dolo 1 Dolus, like many other Words among the Greeks and Latins, is what 
3 De Forma they call a Yox media, a word of a middle or indifferent Signification, and 


33 to be determined by its Adjunct, or other Circumſtances. 


1 Non fuit contentus Praetor Dolum dicere, ſed adjecit malum: guoniam 
3 ; 

bog E. Veteres Dolum etiam bonum dicebant, et pro Solertia hoc nomen 

18. accipiebantꝰ. 

* DeAmbiguis 4 ; 

Hts ye an Dolo malo haec fieri omnia ®, 


rs. polls. 


N U pon which Donatus obſerves : Quod autem addidit malo, aut « Ni- 
ad Lib. IV. f 

Tit. 3. Tos oft, quod fic in XII. Tabb. a Veteribus ſcriptum: Aut Epitheton Dol. 
*D 4.8.1. 5. off perpetuum: Aut Diaſtole eft, quia eſt bonus, 9 a medentibus fail 
„Ter. Funach, aegros, non tamen decipi, Lucretius Poeta® teſtatur. 


Ii. 
1/11. Of his three * the laſt is the true one. 


THE LAW OF NATURE. TI9 
As Chry/oft om writes *: | 5 Sacerdot. 
: ; „„ 4 II. init, 
Or. e i E E ENI KAAQ Ty Tyg ANDATHE wxexpnoa dure 25 
Elst, HGANNOY 08, 97. unde c rd H d To TOUSTO K&xrav, rx OIKON O- 
MIAN ru Savpaclw, ev pe % WAtiove Aiyev. * 
See the Artifice of the Phyſician, which he alludes to, at the End of 
the firſt Book. | 
The Paſſage of the XII. Tables, hinted at by Donatus, is this: 
sI TVTOR DOLO MALO GrrarT vITVPERATO. 
It is not ſtrange or uncommon, that many words ſhould be found in 
Language of this neutral Situation, whoſe preciſe Meaning muſt be ad- 
juſted from ſomething without. 
Such is Penenum, and Oaguaxcy, 
Qui venenum dicit, adjicere debet, utrum malum an bonum 
Puuarc o peev e Aue, Fong » ds Auyes *. * D. 50. 16. 
c 5 236. 
8 erſuadere . | | : Ocyſſ. IV. 
Perſuadere eft plus quam compelli, atque cogi ſibi parere. Sed Perſua- 


dere ru peowv eciv, id eft, ex mediis c. verbis) et. Nam et bonum 


con/ilium quis dando poteſt ſuadere, et malum *. P. 11. 3. 1. 3 

Scaevam volgus quidem et in bona et in mala re vocat, cum aiunt bo- Ec ed. ad 
nam et malam ſcaevan *. | : | Fon s Feſtus. 
Neguid obfit bonae ſcaevae cauſa. © Varro. 

Bene ego ab hoc praedatus ibo, novi, bona ſcacva eff ibi. 7 Plaut. Pſeud. 


This is a very extraordinary uſe of Language. As the Greeks, in their 441 140 
Auſpices, turned their Faces northwards, and the Romans ſouthwards, VII. Advent. 
what was Let to one People, was Right to the otherꝭ. This Amphibology, gut c.. 
as either Hand might be lucky or unlucky, produced the 4ona Scacva Dionyl. 
conſidered in the Greek Situation, and mala Scaeva in the Latin. For lic. HI. 5. 


Eaſt was the lucky Point, and Welt the contrary. 


Of this ſort are Tempeſtas, Valetudo, Facinus, Periculum *, Contagium ', Gell. XIl . 


t Gitan, Con- 


So we ſay, Fides bona et Fid s Mala; Bona et Mala Gratia. And 8 


Plautus has Malitia Mala“, ſomewhat extravagantly. Lucret. 
This ambiguous uſe of Dolus about which we are principally con- Aulol. II. . 
| © 38, 


cerned, is very ancient. Homer has d xaxy and x9x0ics Gone, Upon; lliad. Iv. 
which Euflathius obſerves: g hicepoggy wary ON ETEPON AT A- 33). 
N, oig EH ανQZrog d Tis Xx0Tpoiro. | | 


Pore 


Proinde quod fraudis vim atque u/um bonam etiam in partem adhibere poſſis, ſou, ut 

verius dicam, quad ne frauais quidem, ſed admirandae cujuſdam diſpenſationis nene tur |» 

fr aus ea deſignanda ſit, pluribus quidem hic a me exemplis daceri paterat. 
+ Pharmaca multa quidem bona mixta, multa autem mala. 


t Addifferentiam uſurpatur aliorum bonorum dolorum, du laudabiliter aliquis ornarrtur. 
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* FIT; Argo- 
naut. 89. 
% * 2 


in Vita init. 


* XII. 9. 


7 Ariſtot. I. 
Polit. 2. 


V. Ethic. 10. 


So Apollonius Rhodius“. 


And the Scholiaſt upon the place notes: 
ADNSETTR, CITE TE Pv iAun. Eg: vp Wore 6 Ano; 8 EL 75 8 + 


Theſe Inſtances, I ſay, are very extraordinary. But what I have to 2dd, 
may ſcem-much more ſo. For I think Probare may be reduced to this 
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zere GONGET TR TETUVK ou, 


of Timoleon, who killed his Brother conſpiring againſt his Country, 
it is faid by Corn. Nepos 


Hoc praeclar ſimum ejus VJacinus non pari modo probatum 90 ab 


omnibus. Nonnulli enim laeſam ab eo pietatem putabant. 


This Act of 27 molean was looked upon by different People i in different 


It is ſtill perhaps more el. that Honor ſhould be in this Class: 
but fo it was. Of which the words of Gellius © are a Proof: and the whole 
Pafſage being for my preſent Purpoſe, I ſhall here tranſcribe it. 


E/t plurifariam videre atque animadvertere in veteribus ſeriptis ple- 


raque vocabula, quae nunc in ſermonibus vulgi unam certamque rem 
demonſtrent, ita fuiſſe media et communia, ut ſignificare et capere poſ- 
ſent duas inter ſe res contrarias. Ex quibus quaedam ſutis nota 
Sunt, ut tempeſtas, valetudo, facinus, dolus, gratia, induſtria. Hacc 
enim fere jam vulgatum eſt ancipitia eſſe, et utroque verſus dici poſſe. 
Periculum etiam, et venenum, et contagium non, uti nunc dicuntur, 

pro malis tantum dicta efſe, multum exemplorum hujuſmodi reperias. 
Sed Honorem quogue mediam vocem fuiſſe, et ita appellatum, ut 
etiam malus honos diceretur, et ſignificaret injuriam, id prgfecto 
rariſimum eft. Quintus autem Metellus Numidicus in oratione, 
quam de triumpbo ſuo dixit, his verbis ꝑſus gſt. Qua in re quanto 


univerſi me unum antiſtatis, tanto vobis, quam mihi majorem in- 


juriam atque contumeliam facit, Quirites: et quanto probi in- 
juriam facilius accipiunt, quam alteri tradunt, tanto ille * 


quam mihi, PEIOREM HONOREM habuit. 


Jus therefore, properly and ſtrictly ne, is not to be underſtood, 


where Reaſon 1s not ſuppoſed ”. 
And therefore thoſe who write more correctly, conſider theſe Opera- | 


Plutarch. de tions of Brutes, as Vs Naturae, not Jus Naturae, 


Solert. Anim. 


* Quoniam doloſa eft. 
+ Aodceoon, ideſt, Prudens, Ei enim Dolus aliquando fro naue | 


And 
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And by this Law or Power of Nature, Beaſts are prompted to exert 


_ thoſe Acts, which ſupport themſelves and their Species: and to decline 
all things which would turn to their Diſadvantage. 
And when they act under this Principle or Impreſſion of Providence, 


there is no more Idea of Juſtice, or Moral Obligation in it, than there is 


in the Vegetable World, in the Shoots of Trees, or any other Motion or 
Action of Natural Bodies. | | 

The Miſtake of Y/an ſeems to ariſe from an improper uſe of the 
words Jus and Lex: which has occaſioned a Confuſion of Natural and 
Moral Cauſes. 5 . 

So in Phyſics we talk of the Firſt, Second, and Third, Law of Nature. 


Continuo has Leges, aeternaque foedera certis 
Impoſuit Natura locts *, 

- Magniſque agitant ſub Legibus aevum. 
A Legem defendere cuncti. | 


So Seneca, | | . 
| Auſus Tiphys pandere vaſto 
Carbaſa Ponto, Legesque novas 
Scribere Ventis *, 
Accepit Mundus Legem : dedit arma per omnes, 
Admonuitque fur. Vitulus fic namque minatur, 
Qui nondum gerit in tenera jam cornua fronte *, 


Non nos cauſa Mundo ſumus hiemem aeſtatemque referendi. Suas iſta 
Leges habent, quibus diving exercentur *, 


Legem Barbae et Canorum nondum natus Infans habet. 


Thus, when Tully writes, as quoted above“: Earum Beſiiarum quae- 
gue ſuum tenens munus manet in Lege Naturae, He may be underſtood, 
that Providence, for the better Government of the Natural World, has 
appointed ſuch and ſuch Rules to be obſerved in it: has implanted ſuch 
Appetites, Inclinations and Inſtincts in the race of Animals, that, by 
acting agreeably to theſe Impreſſions, every one in their Turn, like the 
Stars in their Courſes, may keep up the ORDER AND STANDING RULES 
OF NATURE /, . 25 

And indeed the true Anſwer to this Difficulty occaſioned by Vpian, is 
to be found in theſe laſt Reflections. If this Maxim of Law were but 
properly attended to, the whole buſineſs would be eaſily concluded: 


 QVOD NATVRALITER FIT ID NON PROTINVS IVRE FIT. 


For as Law or Jus is concerned in the Application of Juſtice, and as 
Juſtice is the Act of a Reaſonable Mind, it is as impoſſible to conceive 


o | Tus 


" Virg. I. 
Georg. 60. 
. IV; $4 
I Valer, Flacc, 
I. 213. 


2 Medea, 
Act. II. 7318. 


3 Ovid. 
Halieut, inis 


+ Senec, II. de 
Ira. 27. 


8 Id. III. 


uaeſt. 
Natur. 29. 


© pag. 113. 


7 Bolognet. de 
Jur.et Aequic 
Cap. 2. 
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us without Reaſon, as to conceive Juſtice without it. And conſequently, 
if no Jus, then no Jus Naturale. | 

Thus the Acts of a Madman, or a Minor, though done naturaliter, 
conſidered as F Ogg are however not obligatory, for want of this ne- 
ceſſary Faculty of Reaſon, which in the one is extinguiſhed, in the other 
15 not mature. 

And this is what the Lawyers mean, when, accounting for this Diffi- 
culty, They ſay, that Jus Naturae does cadere in Bruta, or pertinere ad 
Bruta materialiter ; but to Man, formaliter. 

That is, the Subject Matter, the Act or Operation is common to both: 


but Man alone by Reaſon, is capable of giving it the Form, the Figure 


Ter Adelph. 


V. 3. 39. 


Senec. II. de 


Ira. 10. 


or Faſhion of Law, of Right and Wrong. Though there are natural 
Azts in both (and thoſe ſimilar ones), it follows not that there 1 is natural 
Law in both. 

If a Man partakes, in ſome part of his natural unions. with the 
Vegetable World, 1s it a Conſequence, that theſe natural F unctions muſt 
produce a Law in both Species? 

The Law of Nature with regard to Man, tad to Grotius, is not 
affected in this Diſpute, Nor is it of great Moment, if in the Rules pre- 
ſcribed him in this Law, there are ſome Acts, which belong to his par- 
ticular Nature and Circumſtance, and others, which are pe erformed by 
him in common with the other part of the Animal Creation: 


Non quo d milis res jt, Sed quo is qui facit, 
according to the Poet. 


Theſe are Laws which lay a conſiderable Obligation upon Man, had 
the Mute Creation adled with him, or not. For that affects not Him, 
nor the Conſideration of Law and Juſtice. | 

There are two Points confeſſedly, wherein both Natures are conceived 
to concur in their Ope rations, and thoſe are, 1. The Preſervation of the 
Individual, attended with all thoſe Acts which contribute to it, and 2. 
The Continuation of the Species. 

As for the firſt, the Suggeſtions of Nature prompt every Animal to 
guard his Exiſtence; and to repel all thoſe Attacks, which bring, or ſeem 
to brit g, it in Danger. And with Brutes here it ends. They take not 
into the Reckoning the Nature and Circumſtance of the Violence offered 
them: whether it be for their Good, or meant for their Deſtruction: 
whether it is applied for their Relief and Preſervation, or intended for 
their Damage and Extinction. Nor, in the ſecond place, is it proportioned 
to the Attack, that is made upon them, but generally the Warmth and 
Vigor of Reſiſtance is circumſtanced by the Strength or Inability of the 
Animal which ſuffers. W ith Men the 2 is the os the Legal 
Eflects are different: | 


Animalibus pro Ratione Bene Homini pro Impetu Ratia® . 
For 
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For both the Law of Nature and the Civil Law have {et Bounds and 

Regulations, in Mankind, to this quick Apprehenſion, and this Dictate 

of Nature. For were we to defend ourſelves, or repel any Violence that 

Ts oftered us more belluino, what would become of Society? 

And, in order therefore to draw out what the Emperor very properly 

calls, M:-deratio inculpatae Tutelae ?, Civilians have agr eed to mark out the 

Rules of Sel{-Defence by the Conſideration of many ' Circumſtances not C. 8. 4. 1. 


taken into the Account, when this natural Act is exerted by the Animal e. wo . 
Urenudor 


Species. 
by 
Again. The Union bs the Sexes is the ſame materialiter in every Spe- Hoppius ad 


cCies of Animals, and the Deſire of it implanted for the ſame Purpoſes : Inſt. Lib. IV. 
yet in Man this is inveſted, and attended with Rights, Laws and Proper- Tit. 3. 
ties, to which the Animal World is a Stranger. . 
What is materzally the Subject 1 in both, in one is the Formal Ratio of 

ſeveral Principles, which include the Idea of Right and Wrong, and have 


a legal Effect and Obligation. 
T 1555 with Mankind, it is ſomething more than a bare Mixture. It 


is defined to be Divini et Humant Juris Communicatio *, Individua Vitae D. 23. 2.1. 


Conſuetuds * J. 1. 9. 1. 
It is in all reſpects a Contract. | 
Nuptias non Concubitus, ſed Conſenſus facit*. ; | 4 D. 50. 17. 


| 30. | 
And laſt of all, the Civil Law of the Romans conſiders it as the Foun- Add. D. 24. 
dation or Title, by which is acquired the Dominium F or Patria 3?+ 13: 


Poteſtas. 
Nothing of all which attends the natural Act in the "ITY Creation, 


which is therefore by Vipian very erroneouſly ſaid Cenſeri peritia Jn 


Naturalis. 
So that upon the whole, all Eſtimation of Law, and the Imputability 


of Right and Wrong, muſt be grounded upon the Suppoſition of Rea- 
ſon. Thus the Lawyers argue in ſimilar Caſes. For in Caſes, where 


Reaſon has no Share 1 in the Queſtion, this Maxim 1s produced, 
| Error Jus non facit 
in Conformity to theſe two Laws: 
2uod contra Rationem Juris receptum oft, non eft producendum ad 


conſeguentias. D. 1. 3. 14. 
Wod non Ratione introductum, fed errore primum, deinds conſuetu- 
dine obtentum eſt, in aliis ſimilibus non obtinet *. © 1, 39. cod. 


All that has been faid to Vpian's Definition will "PEN much ſtronger 
when I go farther, and add in the next place: 
VOD NATVRALI RATIONE FIT ID NON CONTINVO 


FIT NATVRALI IVRE. 
0343 -— 


4 
RF 
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Or, i in other words, 
Aliud eft obligari naturali ter « aliud obligari Jure Naturae. 


This is ſupported in this manner: if the Reaſonableneſs oſ an AQ is 
ſufficient of itſelf to enforce an Obligation, then it holds, that wherever 
a Reaſonablenefs is given, an Obligation muſt follow. For it would be 

abſurd to ſay, that Obligation is neceflarily produced by Reaſonableneſs, 
and yet Reaſonableneſs ſhall ſubſiſt without producing Obligation. Yet 
how often do we find the cleareſt Dictates of natural Reaſon ineffectual 
towards laying us under a neceflity of acting? which they could not be, 
if Obligation derived all its Vigour and Powers from natural Reaſon. 

What is fo agreeable to the equitable Sentiments of Mankind, as the 


Performance of Covenants? 


Hujus Edicti Aequitas naturalis eft. Se enim tam congruum Fidei 
P. 2.14.1 Hbumanae, quam ea, quae inter eos placuerunt, ſervare *. | 


r. 

g And yet there is another and more particular Reaſon, why a/!/ Cove- 
nants ſhould not bind. As again in the caſe of Minors, whoſe want of 
Judgment exempts them from the Effects of Obligation in any Contracts 
or Tranſactions, interpoſed without the Guardian's Concurrence. 


|  Rued Pupillus fine Tutoris auttoritate ſtipulanti prom ifertt, ſibverit, 
7D. 72. 6. f I. Keßetitio eft: quia nec Natura debet 7. 


Pupilluus nutua pecuniam acc! . ne quidem Jure Naturali obli- 
D. 44-7- 59 gatur 
Here the general Reaſonableneſs ſtill ſubſ ſts, and no Obligation produced. 


This has led ſome Lawyers to diſtinguiſh between Natural Obligations, 
and Obligations of Natural Right. 

Natural Obligations os thoſe Inſtances, ' where a Man may be ſaid 
obligari naturaliter are ſuch, where the word Obligation is uſed impro- 
perly, or ſuch kind of Obligations as are conſequent upon imperſect 


Rights. 
*D. 46.3. 93. It is an Obligation, gued winculo Aequitatis folo. ſuſtinetur I Cannot 
4- therefore be ſued : Quod Natura debetur, peti quidem non poteſt. And 


; 4 * 35+ 2: 1+ is deemed rather a Contemplation of natural F act, than an — b 
of ſtrict Law. 


Nec ſervus quicquam debere poteſt, nec 1 vo potef deberi. Sed cum eo 
erbo abutimur, Factum mages e quam ad Jus referi- 
P. 15. 1. 41. mus obligationem *. 


So I rather chuſe to read, with a very eminent Civilian, not Jus Civile, 
as the Text ftands now: becauſe Factum is the Term of Oppoſition to 


all Za in general, as well Natural as Civil. 
| 3 Þ I obſerved. 
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T obſerved juſt above, that it is that kind of Obligation, which we 
attribute to a leſs perfect Right, the Tye of Humanity, that is, the na- 
tural Tye of it, for it has no legal one. And this has been farther il- 
luſtrated before in the Chapter concerning Juſtice. | 
It is not unuſual to borrow this word, when we underſtand nothing 
of a Vinculum Juris. Thus in conferring a Favor, We ſcruple not to ſay 
that We have laid ſuch or ſuch a Man ander an Obligation. That is, He 
is naturally obliged to us. And this is the Language which the Civilians 
make uſe of. So Vlpian concerning the Bonae Fidei Peſſeffor : 
Quemerngque ſumptum fecerint, ex hereditate, fiquid dilapidaverunt, 
perdigerunt, dum re ſua ſe abuti putant, non praeſtabunt : nec ſi 
donaverint, locupletiores ſacti videbuntur, quamvis ad remune- - 


randum ſibi aliquem naturaliter obligaverunt *.. 3D. 5. 3. 25. 
C . . . . I. N 
Parens, quamvis ali a filio Ratione naturali debeat, tamen aes alie- 
num ejus non eſſe cogendum exſolvere ſilium, reſcriptum eſt *. 4 D. 25. 3.5 
16. a 


It muſt not be omitted, that the Idea of Natural Obligation is not 
tyed down to ſuch Facts alone, as include an imperfe&t Right: it was 
meant to comprehend fuch Negotiations and Tranſactions alſo, where 
Conſent and Reciprocal Concurrence was underſtood; ſuch namely as 
_ wore the Shape and Form of regular Contracts, but where the ſeeming 
Contractor had not a legal, civil Capacity to make them. Such were 
the Stipulations of a Slave, the Engagements of a Minor, Sc. 

Nor muſt it be forgot, that all theſe obtained the name of O5/igations, 
not intirely in the hard and unnatural Senſe which I conſidered above. 
For indeed, in ſome meaſure, they may be ſaid to be obligatory. In 
many inſtances namely, if this natural Debt or Bond w.s canceled, and 
this Contractor fulfilled his Engagements, there was no legal Recovery, 

no Relief for Pleas of Error or Fraud: but He was conſtrained to ſtand- 
to his Diſcharge, though he was not to his Contract. 
Il am ſenſible, that this Doctrine of Natural Obligations does not come 

up exactly to my point. In the Eye of the Roman Lau, it regarded only 
the Diſtinction that was obſerved between Man in his Natural, and Man, 
in his Civil Capacity: it comprehended ſuch Facts, as nulum Furr hadu- 
erunt exitum, were not productive of a Civil Action, and could not be 

{ned or recovered by a Legal Proceſs. Obligation wich the Civilians ſet 

out upon Compact, began at the Law of Nations, was perfected by po- 
fitive Inſtitutions, but was a Stranger to any State and Condition of Lite 
beſides. However, theſe Confieratons have thus far availed me, that 

my Reader, in anſwer to Vlbian, may obſerve how little Streſs, what a 
{mall Load of Obligation, tie Roman Law bas laid upon Natural Actions 
al;ne, even thoſe of the Human Species. I would carry it ſomewhat 
farther, and obſerve from hence (call it Compariſon or Illuſtration) that 


neither the Reaſonableneſs, the Utility, the Propriety, I ſhall not be 
thought 
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thought to ſay too much, when I add, not even the natural Equity of 
the Action, conſidered abſtractedly, is capable of founding an Obligation. 
Though I differ from theſe Lawyers, when I maintain, that I can con- 
ccive an Obligation antecedent to the mutual Conſent of Mankind, yet 
[I agree with them when I affirm, that the Fairneſs of the Subject pro- 
poſed i is not able to produce it. 

Where therefore muſt we look for the Obligation which Every Man is 
under, for the Performance of his Natural Duties? If legal Neceſſity muſt 
cdme from a ſuperior and directing hand: if there be not that Superi- 
ority or Controul, though great Fitneſs and Convenience, in the Relation 
between my natural Duties and my natural Condition ; then I can gather, 
that a Being of infinite Wiſdom, who contrived that F itneſs, ſhould be 
willing to demand the Execution. Here therefore 1s all that the mo- 

| oh dern Writers upon this Subject * can expect from me (it is all that I can 
allow them) when they talk of the internal Obligation which is laid 
on us by Reaſon, and the more cogent one from Without, or the Will 
of a Superior. The Directions of Natural Law are in their own Nature, 
what a wiſe Man would make his Preference; but edged with an Obliga+ 
tion, they are now what a conſcientious Man would make his Duty. I agree 
with them, that Vom the Agreement and Concurrence of theſe two Conſide- 
rations (I cannot call them Sort Obligations) ariſes the highe/t Degree of 
Moral Neceſſity. I look upon Reaſon, with Pufendorf, not as a Law it- 
ſelf, but as a Means, by the Application of which, the true Law of our 
N ature may be diſcovered. So that N atural Reaſon promulges, what the 
Author of Nature injoins. 
Thus the Emperor calls the Jane Natura, divina quadam Providentia 


J. 1. 2. conflituta*. 
penult. 


7 Cic. de 3 _ 3 Di iſeeptator, 1 Lator *, 

Repub. apud 

Lattan. VI.. Oes ve. 

Kenoph. IV. Quid aliud 2 Natura, quam Deus et Jivina Ratio? ? 


Memorab. 
»Senec.lV.de And ſuch, in great meaſure, is the Definition of Grotius, when taken 


Benef. 7. in its fulleſt Latitude, and comprehending, what ſome Editions 6 that 
Author have torn from it, viz. 
Natural Law is the Rule and Dictate of Right Reaſon, ſhewing the 
: moral Deformity or moral Neceſſity there is in any Act accord- 
ing to its ſuitableneſs or unſuitableneſs to a Reaſonable Nature: 


AND CONSEQUENTLY, THAT SUCH AN ACT 18 EITHER FORBID OR 
Grot. I. l. o. COMMANDED BY GOD, THE AUTHOR OF NATURE . 


Dei Leges. 


THE 
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L AW of NATIONS. 


. Erotius. 
& laen. 


Pufendor f. 
Fulbech's Pandect of the Law of Na ations. Lond. 1602. 


Zen grave de Origine, Veritate et Obligatione Fur. Gentium. 
Maevii Prodromus Turiſprudentias Gentium communis. 


Stralſ. 1671. 4. 
S. Nachelius de Jure M. et G. Kilon. 1676. 4. 


TW, gang. Textoris Synopſes Furis Gentium. Baſil 4 6 80.4 


* "HE N I conſider the 1vs GENTIVM, I need not acquaint my 
_ Reader, that I do not mean by it any of theſe OS” 


15 As it was apprehended by Harmenopulus e e 
1. 15. 


| Ebviness 2 eg, Fra. 20% O. ty, 4 1 Eh xp rue, 040v T0 ten 1 
Tous MITEGT Weg L eveouds d EM D. TO tau rio, 70 * 
Taurus W apc, lego aus. | 
Or, 2dly, that it ſtands to diſtinguiſh between Civilized States and 
6 the uacultured Barbarians, who are directed. by no Law. or Principle, 
according to that of Eſellus. | * Synopſi 
egum. 
NOMIMON EONIKON 654, * To > BapCapwles.. 


- Te you Ts kh 0 vo fee vo erpnpeevoy 
Tevav b coy 6 £54 vf b oReHEE. +, 


'* Gentium autem Jus eft, quo Gens Gee utuntur. 7 non * matribus ald Sat ma- 
tas et Craecos, centraque iis miſceri apud Per ſas. | 


+ Jus Gentium %, non illud quad eft Barbaricum. 
Scilicet Gentis nomen legitime hic acceptum 
a nationes N gude legibus ſulſunt. | 
Nor, 
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Nor, laſily, that Senſe, in which it is uſed by Livy, 
Irent, crearent Cofs. ex Plebe, transferrent auſpicia quo nefas efſet : 
Pos ui Patres plebiſcito Pelli honoribus ſuis : num etiam in Deos 
zmmortales inauſpicatam Legem voluiſſé? vindicaſſe ipſos ſuum nu- 
wan, ſda aufpicia, quae ut prunum contacta ſint ab eo, @ quo nec 
fue nec Fas fuerit, deletum cum duce exercitum documento fuiſſe, 
VII 6. 2 aenide turbato Gentium Jure Comitia haberentur *. 


Ihe 75 Gentium, or Law of Nations, in the Conception of the 
Roman Lawyers, differed little from the Law of Nature, nor indeed 
does it differ in my account of it. The Law of Nations with them was a 
partial Conſideration of the Law of Nature, eſtabliſhed upon FIpar's 
Doctrine, which led them to view Mankind, both as comprehended under 
* Gravin. II. the promiſcuous * and univerſal Law of the Animal World, and likewiſe 
Ons: 2, 3. as the Subject of an higher and greater Obligation, which was peculiar 
to their better Part, and conſtituted that Jus, gao Gentes Humanae 
UTUNIUT, 
It was ſtill with them the Law of Nature, bends from the Leſſons cf 
Nature it procceded ; but when it was conſidered, upon whom that In- 
fluence was made, namely, upon one part of the Creation, exeluſive of the 
other which was We 233 d in it before, it changed its name, and was 


5D. 1. 1. 1. 4. called the LAW oF NATIONS 5. 


9rd Naturalis Ratio inter omnes homines canſtituit, id 1 omnes 
peraeque cuſtoditur, vocaturque Jus Gentium * quo Jure omnes 
OD 7. 1. 9. fin. Gentes utuntur b. 


HDR Jure Naturali, guod appellatur Jus Gentium ”. 


7 jo- 2+ 1. 11. 

And this is the Reafon, as we have ſeen above, why Jus Norurae and 
Gentium are uſed promiſcuoully by all Writers, by the Lawyers parti- 

J. 2. 1. 41. cularly *, 

_s 5 „„ proceed therefore more accurately. As Law muſt be either Natural, 
41. 1. 1. or Inſtituted, viz. ſuch as God preſcribes in the Voice of Reaſon, or ſuch 
50-1942: as Man appoints by Civil Sanction, where muſt we look for the Law of 
$9-17-5+" Nations, and to which of theſe two muſt it be referred ? | 

To the Law of Nature doubtleſs, of which it is Part. 

For if we conſider its Origin, it is the Law of Nature: if the Object 
or Application of it, it is the Law oF NATIONS, Fhat unwritten, general, 
reaſonable and clear Obligation, which links ſeparate Communities together, 
like Individuals. It is ſtill the Dictate of Right Reaſon, applied to the 
Wants and Services, the Exigencies and Neceſſities of Societies. So that 
what uſcd to be called Jus Naturae, becomes Jus Gentium. 

| To ſpeak in the Language of the Schools, it is Jus Naturae, av Ort: | 
gine et Cauſa Proxima, it is JO COS a Subecto. 3 

n | 
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And accordingly it has been defined, 
uod inter Populus plures, ſiue Populorum Reflores intercedit, ab ipſa 
Natura profectum, atque Legibus divinis conſtitutum. 


Ipſum Jus Naturale Vitae hominis ſocialis, negotiiſque Societatum atque 
integrarum Gentium adplicatum. | 


| For Man may be conſidered in a Natural Capacity, and in a Social one. 
A new Situation will ſubje& him to new Circumſtances, and new Obliga- 
tions, It will raiſe the Tale of his Duties, though the Principle, from 
whence even thoſe new ones flow, remains one and the ſame. So that 
the real, proper and exact Difference between Ius Naturae and Jus 
Gentium is, that the firſt is the Law-of-Nature of Man, in his Natural, 
the ocher, the Law-of-Nature of Man, in his Social, Confideration. 

Or thus. The one may be called Jus Naturae Hominum, the other 

us Naturae Civitatum. This is a competent Diſtinction introduced by 


Habbes, and embraced by Pufendorf f? . 9 Hobbes de 
Cive. C. 14, 


Natural Law,” ſays that Author, “ is either the Natural Law of 5 4. et 5. 
« Man, or the Natural Law of States, commonly called the Pufend. II. 3. 
«© Law of Nations. The Precepts of both are the ſame. {7 

| | * as | . oppius ad 

“ But foraſmuch as States, when they are once inſtituted, aſſume tad. Lib. I. 

the perſonal Properties of Men; hence it comes to pals, that Tit. 2. 

% what, ſpeaking of the Duty of particular Men, We call the 

L Law of Nature, the fame We term the Law of Nations, when 


We apply it to whole States, Nations or People.“ 


But in order to underſtand more exactly the Law of Nations, be it 
obſerved, that the Law of Nature is very properly divided into Abſolute 
and Hypothetical, This will lead us to a Diſtinction of the Law of 
Nations, that merits Attention, while ſome others, which have becn 
invented, by Grotius particularly, may ſafely be neglected '. t Cocceii 
Ihe true and proper Law of Nature obliges ab/olutely all perſons, at Differ. 4. 
all times, and in all places, for it is immutable. The other only condi- ad Gro. * 
tionally, that is, ſuppoſing ſuch and ſuch Conditions to exiſt. If thoſe f 
Conditions or Circumſtances never exiſt, nothing is done. But if they 

are juſt and reaſonable in their own Nature, when they come to exiſt, 

the Obligations, which ariſe from this new Syſtem, operate as ſtrongly, 

as the Obligations of the Law of Nature did in its abſolute Force. 

Put the Caſe, that the Law of Nature, or of Reaſon, does not con- 
tradict, or ſuppoſe it recommends (which it does very ſtrongly) the Ad- 
vantages of Society or Civil Communication. Thus, when that Socict y 

is formed, and not before, all the Means of maintaining it, and all the 

Effects that flow from it, are as much the Law of Nature, that is, the 

Law of Nature Hypothetical, as the Rules before 1t were the Rules of the 


Lau , Nature Abſolute. | 
| R : T he 
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The Law was natural Law before. The Exiſtence of this Situation 
only gives it Uſe and Application. Suppoſe the Obſervance of Faith to 
be a Rule of Nature: when Contracts were introduced by the Law of 
Nations, no new Law 1s formed, but an eternal and neceflary Law has 
now a Scene to exert its Operations in. 

Therefore, when Writers tell us of a Secondary Law of Nations, which 
in many reſpects is totally different from the primary one, this is the true 
and natural Obſervation upon that ſeeming Diſagreement. | 

If I am directed to cultivate Society, I find there can be none, or, at 
leaſt, no convenient or laſting one, without a Separation of Property. Se- 
paration of Property, on one hand, ſuppoſes Contracts, introduces the 
Ideas of Fraud, of Theft, and ſeveral other Violations of that Property. 
On the other hand, Property introduces Diſputes: Diſputes are the occa- 
ſion of War: That brings after it Captivity : That again Slavery, till 
we come, by the benefit of Manumiſſion, to the Ney of our natural 
Condition. 

This Scheme has led ſome People to imagine, chat this Secondary Law of 
Nations was a kind of Conventional or Voluntary Law, diftin& from the 
Law of Nature; as it ſeems indeed, at firſt ſight, to ſtand in oppoſition to it. 

For, what can appear ſo contradictory, as the Natural Freedom and 
Equality of Mankind, and the Introduction of OY by the Law of 

Nations ? 

Jae Res a Jure Gentium originem ſumpfit: utpote cum Fure Natu- 
ral: omnes liberi naſcere: tur, nec-eſſet nota Munumiſſis, cum Ser- 
ID. 1. 1. 4. vilus effet incognita. 
What ſo contradictory again, as the Notion of having all things in in 
. 1. 1. 5- common, and the IntroduRion of Property: 

Now if the Rights and Duties attending upon this new Scene, are not 
incongruous to the Law of Nature, ſtrictly {o called, but indced are re- 

culated by it, what is called by the name of a Secondary Law of Nations 

b. as really no Exiſtence; nor can that be ſaid to be introduced by poſitive 

or arbitrary Contracts, or by voluntary Confederacies, which is fairly the 

Preſcription of Right Reaſon. 

It is the Law of Nature, ſays Vipian, ut Qui ene, Ane giti no ma- 

P. 1. 5 24. frimonio, matrem ſequatur *. 
| That could not be the Law of Nature abſolutely, under which Dis - 
penſation there really was no Legitimum Matrimonium; but the Law of 

Nature conditionally. That is, thus or thus would be the Rule, ſuppoſing 

a Legitimum Matrimonium, or a Marriage duly celebrated according to 

the Form and Ceremony of the Civil Law. 

And the ſame may be obſerved of the Reverence due from F reed-Men 
to their Patrons, which the OO Ys,” was due by the Law of Na- 

. . , tun”. 
I t is much the fame Caſe, if 1 enter into Parineeſhip, or any kind of 

Society, and previouſly agree to be ae by what that Society, or a 

1 
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Majority of that Society, ſhall determine afterwards to be the Rule of 
Action. My Obligation here derives its Force, not ſo much from any 
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Tye which binds me in virtue of this determination of theirs, as from that 


Neceſſity, to which J ſubmitted myſelf in the Condition or Circumſtance 


of Life which I was in before. | | 

To bring this Matter home to the Law of Nations: All the Obliga- 
tions which ariſe from what ſome are pleaſed to call the Jus Secundarium, 
_ were virtually laid upon us before, but would never have been knoyn till 


ſomething aroſe that called them forth. The Idea of Abſtaining from other 


People's Goods was unknown, when we had no Ideaof other People's Goods. 

In other words: the Obligations, which proceed from the Introduction 
of private, or ſeparate Dominion, prevailed upon general Principles, which 
lay dormant in the Law of Nature, before the Diſtinction of Meum and 
 Tuum was heard of. | | 


Thus Theft is ſaid by Paulus and by Vlpian to be Natura turpe”., That 2 2258. 
Othofred. 


is, it would be ſo, after Property was once introduced. For the Doctrine e 


of Alterum ne laedas loſes no Force upon this Alteration of Circumſtance 
If therefore another Perſon detains my Right per Injuriam, (for here is 
a Violation of a Law) I have a Right to demand it, Jus meum perſequr, 
and to uſe thoſe legal Methods for the Recovery of it, which are left me. 


D. 50. 15.42, 


And if a Nation has a Complaint _ a Nation, if the People of Rome 


collectively does res ſuas repetere from the People of any other State, 


which is ſuppoſed for the Purpoſes I am ſpeaking of, to be in a Condi- 


tion of Equality, there this Deciſion of Law 1s changed into a Deciſion 
of War: where the Lives and Fortunes of the contending Parties are 
| ſtaked upon the Iflue of this Competition. If the Conqueror, to whom 
| thoſe Lives and Fortunes are forfeited, chuſes to accept of the Alternative 
of their Service, thence aroſe with the Ancients the Idea of Slavery : - 
Servi ex eo appellati, quod Imperatores captivos vendere, ac per Hoc 
ſervare, nec occidere ſfolent 3, | | : 


ENS 0 


Which, though it be ſaid to be Conſtitutio Juris Gentium, qua quis do- enen 


minio alieno contra Naturam ſubjicitur ?, that is, contrary to the Equa- J. 


lity of his Nature, which here He is ſuppoſed to wager, yet ſtill, accord- 
ing to Cicero, with ſome little Variation of Expreſſion and Circumſtance, 


Non contra Naturam eſt ſpoliarèe eum, quem licitum oft necare '. 

My Reader will obſerve, that in theſe Conſiderations I have in ſome 
meaſure departed from that Diſtinction I had juſt before laid down, where- 
in I looked upon the I. aw of Nature, as the Law of Individual Men, and 
the Law of Nations, as the Law of Individual Communities, if I may 
| fo ſpeak. Perhaps it could not be well otherwiſe; nor, if it could, is it 

very momentous. An Inquiry into what Authors meant by the Secondary 
Law of Nation directed me to confider, how that Matter ſtood with re- 


gard to one Man, as well as a Multitude. 5 


1. 3. 2. 
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CIVIL LAW. 


E have ſeen all Law N into Natuzal ans es, Inſti- 
tuted, Voluntary, or Poſitive Law, is the Law of ſeparate Ci- 


ties: Jus aued unuſquiſque Populus fibi ipſi conſtituit. | 
Omnes Populi qui legibus et moribus reguntur, partim ſuo proprio, 
J. 1. 2. 2. puartim communi omnium hominum jure utuntur *. 


Qui Remp. conſtituit, eamque legibus ornare cupit, duabus his atten- 
dens vis leg! Nationem conſicit. Aut enim Leges gentium /ancit, 
guas et Naturales abu ve appellamus, aut Civiles, ef Leas] vel 

Theophil. ſeriptas, vel non ſeriptas *. 
Jus Civile eff, quod neque in totum a Naturali vel Gentium awake, 
neque per omnia ei ſervit, Jtaque cum aliguid addimus vel derrabi. 
D. 1. 1. 6 mus Juri Communi, Fus proprium, id eſt, Civile, efficitur *. 


And hence Cicero defines Jus vile, 


Aequitas its conſti tuto, gui ęjuſdem ſunt Cioitatic, ad res faas obti- 
4 Topic. c. 2. nendas*. © 


Amid the Variety of human Trankafions, o our Wants, Situation and 
Conveniences, one Syſtem of Laws ſuiting one Complexion, and another 
ſuiting another, every ſet of People has been left in great meaſure at 
liberty to inſtitute or ſtrike out ſuch a Syſtem, as agreed beſt with their 
Form of Government, and Manners of their Climate, Time, Conſtitu- 
tion, or other Circumſtances. Di/imilitudo Civitatum, ſays 8 varie 

* Pro Balbo. atem Juris habeat neceſſe eft *. 


913. 
| Jus illud Civile, ſays a great Writer among the Moderns, fartem ex 
Naturali trahit, quod eſt generalius, et univerſo hominum generi con- 
ducit, vim et aequitatem eandem ubique Gentium praeferens; part im 
Jpeciale eft, et ex voluntate Legiſſatoris pendet, qui quid Civibus ſuts 
commodum fit, ex eorum moribus et natura aeftimans, et ex regio- 
nis, quam tncolunt, conditione, tales ipſis Leges dat, quas utiles ad 
eos re gendes et ſub uno regimine in pace et concordia canſervandos 
6 Calmas. de proſpicit © f 
Vſur. C. 20. 
Civil Law therefore is either MER VN ef e Civile, mere arbi- 
trary, poſitive Inſtitutions of a Lawgiver, and ſuch only, as bind from 
the Sanction given them by his Authority: 


Such are Adoptio, Vſucapio, and ſeveral Leges and Sia of the 
Romans, 


Or, 


n 133 
Or, what may be called Jus Civile MIxrvxr, where poſitive Inſtitu- 
tions make ſome Alteration in the Law of Nature, either by adding to it, 
or taking from it, or elſe by determining and limiting what by the former 
Law was indeterminate. = | | 


Such are the Laws concerning Matrimony, Donations, the Power of 
the Father, etc. | 


Quam multa LL. XII. Tabb. Capita, ſays a good Civilian, ex pu” 
 riffimo Juris Naturalis fonte hauſta ſunt, quae Juris Civilis di- 
cuntur, quod Civitas Romana ea ſibi fecit propria, conſtituitque. 
Qualis Diſpoſitio non rem ipſam mutat, ſed alienam ei tantumm:do 
induit formam. 5 | 2 


And it may not be altogether improper to conſider the Law of Nature 
as a Text, and the Civil Law as a Comment. Of which more below. 
So that when Civil Law intereſts itfelf in Natural Duties, great Care 
ſhould be uſed towards furniſhing the diſtinct Ideas of each Conſtitution. 
If Theft or Adultery ſhould be condemned by the poſitive Law of 
any State, and a Penalty annexed to the Tranſgreſſion: the Law is till 
Natural Law, the Penalty only Civil, as it 1s proper and peculiar to that 
Conſtitution which inflicts it. | 
Not that wh and Peculiarity is able of itſelf to conſtitute the Idea 
of Civil Law. For inftance. The Contract of Buying and Selling, had 
it been confined to the proper and particular Practice of one Country only, 
as it may, without Abfurdity, be ſuppoſed ; had it been introduced, as 
it is ſaid to have been, in Ages ſomewhat late; I fay, with all theſe 
Marks of Invention, Recency and Appropriation, would yet be claſſed in 
the Law-of Nature or Nations, of which it is doubtlefs a Part, and not 
the Civil Law, to which it does not in its own Nature belong ”. 7 Connan . 
And, on the other hand, did all the World agree in ſome poſitive In- ugg 
ſtitutions concerning the Regulation of this Contra@ ; did Mankind aſſent 
to attribute to the Ore, which forms it, one determinate and invariable 
Valuation over the Face of the whole World, That would nevertheleſs 
be eſteemed not the Rule of Nature, but an Act of Civil and Voluntary 
Inftitution. If all the States upon Earth ſhould, by an accidental Con- 
currence, appear to ſpeak the Voice of Nature in this Conſent of Na ions, 
it would yet be no more than a poſitive Appointment, the Foundation of 
it being arbitrary, the Univerſality, only accidental. | 
For the Purpoſes therefore and Utility of ſeparate States, c1VITATES, 
was Civil Law introduced. Civitas is a Society of People thus combin- 
ing, and thus directed by a Polity of their own contriving ; though it 
is ſometimes uſed improperly, for the local Habitation of this Set of 


People. Ry f 
2 2 


134 VII, AW. 

Qu igitur primi virtute et conſilis praeflanti exſtiterunt, ii perſpect 
genere humanae docilitatis atque ingenii, diſſidatos unum in hcum 
congregarunt, egſpue ex feritate illa ad juſtitiam atque manſue- 
tudinem tranſduxerunt. Tum res ad communem utilitatem, quas 
publicas appellamus, tum conventicula hominum, quae poſtea Civi- 


i F 5 1 dſnirtes nominatae ſunt : tum dom-cilia conjuncta, quas Vrbes dicimus *, 
And fo the old Grammarians : Vrbs Muros Civitas ejus Habitatores 
Agnijicat. | 1 = 
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9 Lucian, Ce *© 7! WY) res 
Gymnas. § 20. 5 3 L 2 5 

And, upon this Principle, though the particular Law of every State or 
Country may properly enough be called the Civil Law of that Country, 


as the Emperor writes: | 
Jus quidem Civile ex unaquaque Civitate appellatur, veluti Athenien- 
frum : nam fiquis velit Solonis vel Draconis Leges appellare Jus Ci- 
vile Athenienſium, non erraverit : Sic enim et Jus, quo Romanus 
BESR 5 Populus utitur, Jus Civile Romanorum appellamus '. | 


Yet, when We do not make the Addition (as follows in the place laſt 
cited) Quoties non addimus nomen, cujus fit Civitatis, We always under- 
ſtand the Roman-Crivil Law; Jus Romano-Civile. Juſt as 6 Nowrn; 
with the Greek Writers denotes Homer, and o Pirup, Demoſthenes. And 
as the Romans expreſſed their firſt-rate. Poet, 


2 Terentian. Sol tibi, velut Poeta figna, quom dicit, dabit *. 

aur, 5 C10. . | 
_— . Or yet more ſtrongly, in the Greek Taſte of Expreſſion: 
2 1d. 469. Aut age, inquit ille Vates /aepe dixit, aut usi*. 


De Vrbanitate eſt opus ipſum inſtitutum, quam propriam eſſe noſtrae 
Cvitatis ait, et ſero fic intelligi coeptam pojtquam Vrbis appella- 
| tionem, etiamſi nomen proprium non adjiceretur, Romam tamen 

* Quintilian. accipi fit receptum*. _ EY „ 
MI And indeed many things contributed to give this City this great Preroga- 
tive. When She was Miſtreſs of the World, it was reaſonable to ſuppoſe, 


ah n n ii. th TI * a — 


. * Croitatem enim non in aedificationibus inefſe judicamus, ut ſunt moenia, et templa, et na- 
lia, ſed. iſia gquidem, uti corpus quoddam fir mum et immobile efſe ad receptionem et ſecurita- 
rem Civium. Vim vero omnem ponimus in Civibus. Hos enim eſſe, qui iſta impleant, et gubernent, 
at perficrart emma, et cuftodiant, quale quid id uno quoque naſtrum eſt anima. ; 


that 
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that no Civitas, properly ſpeaking, was to be allowed, beſides herſelf. 8 

And this led the Lawyers of that Country, to conſider Tier, in ſome 
meaſure, as the only City of the World. 

Eum, qui vefigal P. R. conductum habet, Publicanum appellamus. 

Nam publica Appellatio in compluribus cauſis ad P. R. reſpicit. 


| Civitates enim in privatorum loco habentur *. 


This Diſtinction between Rome, and other Cities, had a legal 

Effect and operation, "Theſe were in no regard affected by puBLic 
Law, but had their Affairs and Intereſts conducted Jure privato, 

and were treated as Individuals. Of which this is a ſenſible Inſtance. 

The Crimen Peculatus was only incurred in the Caſe of Rome and the 

Treaſury there: in all e Inſtances there lay only the common Action 

of Larceny: | 

O pecuniam Civitati fubtractam, Acfione F urti, non Crimine Pecu- 

latus, tenetur *. * o P. 47. 2. 87. 
Thus Writers conſider the World, as one great Bins of which Rome 
was the Er So Athenacus, or his Epitomizer ”: 11. 17. 


Or- oiνν) u- 75 Pan Sui. 


- 5D 50.16.16. 


Illa ipſa Mater Croitatum Roma. * ane. 
| anegyr. 
80 Ijdores : 3 Fbeodoric. 
Domus unius Familiae . eft, ficut 7 Tbs units Populi ficut — 4. Acd. 
Orbis Domicilium totius generis humani eſt. Milcell 5. 


Muret. XVII. 
In this light of contemplating the Habitable World as one Country, Var. Lett. 12. 

(t tor in the language of Mode/imus ', and of Cicero before him *, Roma com- Ae " * 
munis noſtra Patria eft } an caſy Senſe is given to that Paſſage of Corne- g 38 1 5 


ius Ne pos, which ſome Editions, e the wild Imagination of D. *11.c Rulluin; 
Lambinus, have miſ.rably polluted. iin Attic. 3. 
Primum illud munus Fortunae, quod in ea pot! mum Vrbe natus eſt, | 
in quae Domicilium Orbis terrarum eſſet imperii; ut candem et 
Patriam haberet et. Domum. 
He was a Native of Rome, as well as a Subject of the Empire; Pa- 
tria Romanus, Domo etiam Romanus. For He might have been Pa!riz 
Romanus, though He bad been born out of the City. But the Notion of 
Empire led that Critic to ſuppoſe it ſhould be Dominam, not Domun, 
which was nothing to the Perſon of Atticus, or the Purpoſe of Nepos. 
Upon all theſe Accounts there is a great Propriety in the Emphaſis of 
Jus OY when underſtood of the Roman Law exclufively. And other 
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1 
de Ora. 44. 


5 Id. Ibid. 


5 Dionyſl. 


Halic. I. 1. init. 


7 Claudian. 
de laudib. 


Stilicon. lib 3. 


D. Auquſtin. 
V. de C. D. 15. 


> Id. XVIII. 
22, 


J. 6. C. 
Gregor. tit. 
de Naptiis. 
2 Juſtinian, 
Nov. 9. pr. 
3 Capitular, 
Imp. Ludo- 
vici. 

4 Eguinar. 
Baro. 


Hector 
Boeth. 


J. Hiſt. Scot. 


9. 


Conſiderations have not been wanting to ſupport it. The internal Value 
and Excellence of this Syſtem has raiſed it high in the Eſteem of all diſ- 
paſſionate Judges, and in ſome meaſure may be ſaid to have left Rome a 


CIVIL LAW. 


Miſtreſs of the World, and a Lawgiver to Poſterity, even after her Con- 


queſts had ſunk under Her, and her numerous Provinces had mouldered 


away into nothing. 


Tanta Sapientia fui ie [Roma] in Jute conflituends putanda eff, 


quanta ſuit in his tantis opibus imperii comparandts *. 


Percipietis etiam illam ex cognitione Juris laetitiam et voluptatem, 
quod, quantum proefliterint neftri Majores prudentia reteris Gen- 
zibus, tum facillime intelligetts, fi cum illorum Lycurgo, et Dracone 
et Solone noſtras Leges conferre volueritis. Incredibile eff enim, 
quam fit omne Jus Civile praeter hoc WIE inconditum, ac pene 
ridiculum *. | 

Treg de rabra WAY 10019 TH WoAevu]95y 0 oy ex W ee 
waß nad run Uege puabnucrw| k e WHvTOC * AaguCorvavjes T4 xp 
G '® 

Armorum Legumpue Parens, quae fundit t in omnes 

Imperium, primique dedit cunabula Furts ". 


His omnibus artibus tanquam vera via nifi ſunt ad honores, imperium, 
gloriam : honorati ſunt in omnibus fere gentibus : imperii ſui Le- 
ges impoſuerunt multis gentibus: : hodieque literis et 5 4 gh. 
rio ſunt pene in omnibus gentibus. 

Roma . -er quam Deo placuit orbem debellare terrarum, et in 
unam Socictatem Reip. Legumque longe ane ba- 
care“. 

Nibil niſi ſanctum ac venerabil wire Fara lohnt, et ita ad tan- 
tam magnitudinem Romana Majgſtas cunctorum nu mi num. favore 
pervenit: quoniam omnes Juas Leges * — Puder 1/que 
obſervatione devinx1t '. 


Roma Legum Patria A 
Lex Romanorum, Legum omnium Mater nuncupatur *. 
Ad Legem Romanam tanquam ad communem totms Europae prope- 
modum euvopicy omnes confuginnt *. 


| Leges Romanae a Juſliniano in Epitomen redaflae tanta ratione et 
ſermonis venuſlate, ut nulla ſit Natio tam fera, vel ab humanitate 


abborrens, wk eas non Juerit admirata * A 


w — 


— 


8 


* Praeter hace autem. omnia, decore Reip. adminiſtrandae, quem ex a compoſuerunt per- 
Peſſionibus | doc wmentis | ex omni ou aue arripientes guodcungue utile videretur. 
Ita 


2 
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La juſtum et aequum viſum eſt omnibus Jus Romanum, ut qui Romanis 
Legibus non tenentur, illud tamen tanquam Aeguitati Natural: 
maxime conſentaneum ſequantur, et ſuas Leges per has interpre- 


tnx ® s Damkoud 
| ane, Prax. Rer. 


Mutuamur a Jure Romano quod ef Aequitati conſonum, et negacio de Civ. C. 12. 
quo agitur, congruumque invenitur; non quod uſguam ſubditi fuert- 
mus Fuſtiniano M. aut Succeſſoribus ejus, ſed quia Fus illo Auttore 
a ſapientiſſimis viris ordinatum tam aequum eſt, tam rationabile, ut 
omnium fere Chriſtianarum Gentium uſu et approbatione commune 
fit effectum”. | 7 Car. Molin 
| | | 25 | | Fraet. ad Con- 
A Romanis ad omnes populos Furis Fuecialis totiuſyue Juſlitiac Fontes ſuet. Par. 
puriſſimi manarunt *, | * Bodin. V. de 


Repub. 6. 

Hodie Jus Civile Romanorum quafi Gentium quoddam Jus Commune EDD 

apud totam fere Eurepam obſervatur, utique in quibus cauſis propriae 

Loeges et Conſuetudines deficiunt. Sed et ad hujus Juris nor mam 

dirigitur Interpretatio quarumcunque Conſiitutionum ac Conjuctu- 
dinum, quae illi manifeſte non repugnant 9. 


Quid ſolidius praeceptis reguliſque ſuis, quas hauſtas ex honeſlate Na- 
turae, non confuſe digeſtas, proditaſque temere, ſed ratione atque 
via traditas a Majoribus fuiſſe didicimus ? Etenim quam babet 
Philoſophia dignitatem, habet autem opinione maximam, ea omnis 
tranſlata fuit in Juriſprudentiam Romanorum, qui partum armis 
imperium, juris commercio, legumque majeſtate continuerunt. Q'ic- 
quid enim a Graects philoſophis de honeſla et juſtio: de fiuibus 
bonorum et malorum : de regendis populorum moribus : de legibus et αν 
rep. quaeſtionibus infinite propoſitis et ambitigſis magis quam utilibus Ogg. ]. C. 
diſputationibus effundebatur, totum collectum uit a ICtis noſtris, * De Juttitia 
atque, nugis excuſfſis, traductum in Vrbem; ut quod apud Graecos ey >. 2g 
exercitatio erat Ingenii, longioriſque ocii levamen, Romae, in corpus 1647, 4. 
Juris Civilis converſum, publicae ac privatae ſemen ęſſet utilitatis. ' Viewof the 
But there is no End of citing Teſtimonies to this Purpoſe. My Reader Or, 1662 8. 
will find many more (if He is not ſatisfied with theſe) and the Credit and *De Uſv et 
Superiority of the Roman Law more accurately confidered, in many of 3 
thoſe Writers, whom [ here ſubjoin: Jac. Maefteriius *, Sir Tho. Ridley *, per Domir ia 
Dr. Duck *, Sic Rob. Wiſeman*, and the Authors quoted by Fer— 8 
„ | | | ; iano- 
riere ©. rum. Lond. 


The Excellency moreover of this Syſtem of Law, and the Uſe of it 179. 12. 
in thoſe Countries particularly, which are guided by Conſtitutions of 5 


their own, has been diſcourſed of very largely and expretily by ſeveral of Law. Lond. 
thoſe Writers alſo, 686. 8. 
Its immediate Uſe and Service there, is, that it has been held by the Ki. of 
general Conſent of all Nations in Europe, as a kind of Jus Gentium, or as 75 
| 1 | general | 
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general Law of Nations, for Direction in Caſes, where their own Sta- 
tutes or Cuſtoms fail them. So alſo ſome of the rigid Canoniſts have 
directed, that no Recourſe is to be had to the Civil Law in adjufting Ec- 
eleſiaſtical Matters, but where their Canons, Decretals, etc. do not —_ 


them. 


From the known Equity of it, Application is frequently made to it 
7 Tulden. allo, for the Interpretation of Statutes and Cuſtoms ”. 


Comment. 


GI, Io all which may be added its great Utility in Foreign Leagues and 
Gail Il. Treatiſes“. 
1 3 In England particularly, where it has its leaſt Effect, it has its Uſes. 
41 kg. The Court of Chancery is a Court which proceeds ex Aequo ef Bono. 
The Judges and Officers of it were formerly Civilians; and the Proceſs 
of it by Bill and Anſwer, etc. is the ſame with the Proceſs in the Courts 
of Civil Law. 
Jo this may be added the Lord High Conſtable's and Earl Marſhall's | 
Court, for Crimes committed, and Contracts made, beyond Sea; for all 
Caſes of Arms, Honour and Heraldry. | 
Ihe High Court of Admiralty is lireRted in Civil Caſes by the Widen 
Law, and the Laws of Oleron, or a Syſtem of Maritime Laws made in 
„D., Straban's that Iſland, by Rich. I. But the fame Court proceeds in Criminal Caſes, 
Preface to according to the Practice of the Law of England by 28 H. VIII. c. 15. 
Banger The Practice of the Ecclefiaſtical or Spiritual Courts 1 is conducted by a 
Poe oF mixed Form of Civil and Canon Law. 
the Uſe, ete. And laſt of all, the Courts of the two Univerſities by Royal Charter 
hy hows 1% may proceed, and often do, upon the Principles of the Civil Law ?. | 
. 455 It muſt not be forgot, that we are told, that the Law of Nature is 
J. 1.15.3. fn. immutable, and yet that the Civil or Inſtituted Laws of ſeveral Countries 
*-Bologner, are frequently Additions to the Law of Nature, or Deviations from it. 


de Jay. et How then ſhall theſe two Laws be reconciled ? viz. 


Aequit. C. 16. 

LY 3 Tus Civile eſt, guod neque in totum a Natural, oat Gentium, recedit: 
nat: e' per omnia ei ſervit. Itaque cum aliquid addimus, vel Grtrabumus 
M aclen, ad Juri Communi, Jus proprium, id eft, Civile, Meimus 

936 L 8. G vllis Ratio Civilia 1 foe corrumpere poteſt : Naturalia vero 
Pufend. II 3.5. 701 utigue *. 

Muelen. ad 


tit. D. de l. Upon this Matter conſult at leiſure the Authors in my Margin 
et ].pag. 245. It is infallibly true, that the Laws of Nature are the Laws * God, 
ſeq. W?7H 20951 ts 29 Variableneſs or Shadow of Turning. And if it is impoſlible, 


Hoppius: 


1. that God ſhould ever alter his Will, it is abſurd to think, that the 
Tit. 2. fin. poſitive and arbitrary Diſpoſitions of Mankind ſhould be able to change 


4 it, or diſpenſe with it. A Truth ſo plain and ſelf. evident, that one would 


3 be apt to think, it did not want the Debates of Synods, the Learning of 


*Sezs Oniverſity-Doctors, or the Sandtion of Kings to determine it“. 
B. vill. I'm he 
_ Cop. a2. | | | Ne 8 
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I might therefore eaſily be excuſed by the following Quotations; which | 
indeed are not produced for the-Strength of .their Teſtimony, but for 
the peculiar and extraordinary Elegance, with which ſome of them are 
attended. | ; 
Ob vl Ti He Zebg Tv 0 nel cg rade, 
Odd 1 Zuvom Os Tor uarw Ne Ain, 
Ot Ted £y evOptorroow Worry vu. 
Obs obeve Torsrov mopyy TW TX 
Kupuypecs', 39. eryprn]c xarpary Jews 
Nope dove Ivyrov vu uTepdpupriv. 
Ov yap T4 vuy Te eg, c cuts re 
Zy rabra, xdelg ordev £2 ors Pon '.* 


Hic Legi nec abrogari fas eſt, neque derogari ex bac aliguid licet, 
Neque tota abrogart poteſt. Nec vero aut per Senatum, aut per Po- 
pulum ſolvi hac Lege poſſumus. Neque eſt quaerendus Explanator, 

aut Interpres ejus alius: nec erit alia Lex Romae, alia Athents: alia 
nunc, alia poſthac. Sed et omnes Gentes, et omni tempore una Lex et 

ſempiterna et immutabilis continebit: unnſque erit communis quaſi 
Magiſter, et Imperator omnium Deus, ille Legis hujus Inventor, 
Diſceptator, Lator : cui qui non parebit, ipſe ſe fugiet, ac natu- 
ram hominis aſpernabitur, atque hoc ipſo luet maximas poenas, 

etiamſi cetera ſupplicia quae putantur effugerit *. *Cic. de Rep, 

apu Ants 


To pv obo. u ο 2 wa 72 avryv exe cui, Gang 170 1 ¹ % VL. 8. 
| 7 Ariſtot. V. 


ev0ade X Ev Tlepoaus Kai”, | 7 Arif 
" j 5 I | 0 „ e | 8. 
To luer Emre al pebver, % u0ento[e | pETRACUAMEL, £0' 0 voie, rf 


5 Sophocl, 
Antigon. 
y 456. 


QUT V ei e | be veſpowmut oc? " 14. I. f 
5 yp Eg. ol ds epd. wo [| ; „ 
For Natural Principles, according to the ſame Ariſtotleꝰ : mailaxs ry OOO 
c tx q, I E TH done 1 44 1 : ba Ethic, 


a - — _ a 4. . 
tte 
OY a 


2 CC CEE ICCEY PIG 8 tl. at. 4 cr : 


* Decreta quippe haec nec ſupremus Fupiter, 
Nec Fas Deorum Manium diftaverat ; 
2 alia jura debet humanum genus. 
ec id valere credidi juſſus tuos, 
Vt Jura non conſcripta, ſed nutu Deum 
Conceſſa, ſempiterna, mortalis ſatus 
Violare pofſis. Non enim nuper vigent, 
Sed acvus ab omni initia in occulto latent. 


t Juod Natura ęſt, immobile eft, et ubigue eandem habet vim, quemadmodum Ignis et hit 
et apud Perſas urit. e 5 | | 
Aeguum ſemper manet, et nunguam mutatur, et ſimiliter Lex Communis, nam ſecundum 
| Naturam i. Leges Scriptae autem ſaepe ([mutantur.] 1 

Semper et ubique eandem habent vim, non quid ita decretum ſit vel non. 


9 Philo- 
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| Philo the Jew has expreſſed it properly and fully : 


New®. Eq gg, 0 0gbog Aoy©, ovy vo Te drives 7 KEE dei. Ins ebay, 
Ev X28|10iois 7 CHAGQIS awuyE- hx, G un  abevere GUoews 


1 Q liber * 

fey gi ph G. £ e c hcevcl dravoig TuTwheig * *, 

2 full. | For, | 

T. I. pag. 

452. Edit. Perpetuum elt, quod cauſam habet neturaba? NET 

Jiang. If the Law of Nature be Right Reaſon, it is impoſſible 1 it ſhould be 


„ P.. s altered, whilſt Right Reaſon continues to be Right Reaſon. And it is 
as Impothble, that God ſhould ever diſpenſe with its Obligation. 

The Miſtakes which ſome have given in to, by aſcribing the Idea of 
thipoſfibility to God: gquaedam eſſe ad quae potentia Dei je non extendat, 
have been well laid open by a great Writer among the Moderns, who 
has done a great Credit to this Profeſſion. 

His Determination upon the Queſtion before us will be more fatiſ- 
factory, than any thing I can be able to produce: 

As that which Ged wills, muſt of neceſſity be beſt and moſt prrfeet He 
cannot be ſuppoſed to will what is leſs good or leſs perfect. Not that 
he cannot act otherwiſe, through any Infirmity or Impotence of his 
Nature, but becauſe He cannot will ä by reaſon of the 
-utmoſt Perfection of his Will. 

And this leads me to an Obſervation or two. 


P. 1. 3. 31. 1. When it is advanced by Vlpian,, that the Prince or Emperor i 1s 


wg Caſſius Legibus ſolutus, i. e. ſtands clear of the Obligation of J. aw, the Writers 
1 upon that Pallage are conſiderably divided in their Judgments and 


Reimar ad Opbſervations“. 


loc. 
Cojac. XV. Some imagine it was meant of that particular Law, the Lex Julia Cam 


Obſerv. 30. ducaria, of which Y{pian was there diſcourſing, and from whoſe Diſſerta- 


et. 
29 2 5 


Muret. tion theſe words * are taken. Thus in ſeveral Acts of Parliament with us the 
3 os Royal Family ſtands exempted from the Obſervation of them by Provifion 
Nerii ll. in the act itſelf. And indeed many Inſtances in Antiquity favour this 
Anale8. 23. Suppoſition; where the Emperor appears to be diſcharged from his Obli- 


dt, 1 . 
Noo 8 485 gation, not ratione Principis, ſed actu legis; non vi ſanperii, ſed beneficio 


Obſer 


Diſtertat, de Senatus, Some of which are recounted by Graevius and Heineccius“. 
gore Summi Others think, that the Emperor was exempt from the Penalty only: 


 Imperi- And others again, that this Diſcharge conſiſted in that Right, which, as 


2 ian. de 
Ist, If preme Legiilator, He ſometimes exerted in repealing old Laws and pro- 


Page 24+ oſing new ones for the public Conveniency. 


. 1. 3. 3 However the Matter ſtood ; How, and by what Right, and in what 


Philip. 13. 
Ad L. Joliam. — 
et Pup. Popp · 
III. 5. 


W Gare D gree, he was diſpenſed w ith his Obedience to the Laws of his own | 


E autem vera Lex, Recta Ratio, guae Lex non ab hoc aut illa, mortali mortalis, non 
in chartis aut columnis, exanimis exanimay 85 corrumpi WY ab immortali natura in mente 


immortal exarata. 
making; 
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making; All, who have touched this Matter, agree, that He could not 
be abſol ved from thoſe of his Nature or his Being. So that Caracalla 
reaſoned but ill, when He thought He was at Liberkys to winery with his 
Father's Wife, becauſe He was Emperor: c 


Intereſt ſcire, quemadmodum novercam ſuam Fuliam uxorem duxiſſe 
dicatur. Quae quum efſet pulcherrima, et quaſi per negligentiam ſe 
maxima coi poris parte nudaſſet, dixiſſetque Antoninus, Vellem, fi 
liceret, re/pond!ſſe refertur, Si libet, licet. An neſcis Te Impera- 
torem eſſe. ct eges dare, non accipere ? Q audito, furor incon- 
ditus ad effettum crimints roboratus eft : nuptiaſque eas celebravit, 
quas, fi ſciret ſe Leges dare, vere ſolus probibere debu Jet. Mat rem 


enim, non alio dicenda erat nomine, duxit uxorem. 7 Spartian. in 
| And accordingly, when Claudius married his Brother's Daughter, 


Genitamque Fratris Conjugem captus ibi 


Toris nefandis flebili junxit faceò, | *Senec.Odav.. 


Act. I. v. 138. 
and procured moreover thoſe Marriages to be declared lawful by a 
SCtum, He found but one Roman /Suetonius 9 ſays two) that could be in Claud. 
prevailed upon to follow his Example, and that One at the ſollicitation 926. 


of the Empreſs'. 1 Tacit. XIL 


On the other hand, Dionyſus the Elder; hs * Mother requeſted Annal. 
a thing contrary, not indeed to Natural Law, but, what comes up to it, 
to the Courſe or Order of Nature, replied very adroitly: 


Tec KEV TE ones Dic valaue gur , TE; bY 7779 Sog 2 
dc . 3 Plutarch. 
ö Apophthegm. 


et in Solone, 


And from hence it will follow, 5 
2. That in all Cafe D iſpenſabilit, it is Poſitive Law alone, that can dir. Exer. 
be diſpenſed with, and not the Law of Nature. Malum in ſe, our Com- 
mon Lawyers maintain, admits of no Diſpenſation. For Dilpenfation 
has that Effect, as to render an Act /egitimum quoad Lune which is i. 
tum quoad alios. 
3. It is held, that in Criminal Actions, what is called by the name 
of Diftributive Juſtice may take place 3 that is, Perſons, their Con- 
ditions or Circumſtances may be taken into Conſideration; Old Men 
are dealt more favourably with, than Young, Women than Men, 
and Free-Men than Slaves *. However it mult be reftrained to ſuch aP. 47.217 


Crimes only, which are againſt Poſitive Law: for in Caſes againſt = = 7 


Natural Law, all 18 are e alike. E. g. 


* £20 Civitati Legibus vim fable * Naturae ba negueo. 


Quare 


————— 


ov 
Ee ds CO wands ET Ns OE es 8 * 
ceo a .. 
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3 Quare Muſter tunc demum eam poenam, quam Mares, ſuſtinebit, cum 
I, nceſtum Jure Gentium prohibitumaadmiſerit : nam ſi ſola Furis noſtri 
+D;: 48. 5. Obſervatio interveniet, Mulier ab Inceſli crimine erit excuſata *, 


4. Theſe Rules of our Nature, 2 they cannot be defeated by Poſitive 
Inſtitution, ſo neither do they want to be inforced by their Sanction or 


Authority. 
Ezjus rei, quae ſua ſponte ſcelerata ac nefaria gſt, ut, etiamſi Lex | 
. 05 non eſſet, nag nopere vitanda ſuerit. | ”— 
Ver:1n. 42. | 


The Want of this Obſervation lately led the great Antiquary, Mura- 
tori, into a Miſtake, Meeting with ſeveral ſuch Inſcriptions as this: 


> D--M.. = 
AEMILIAE SECVNDAE 
CN. AEMIL. PRIMITIVOS 
bo - 
L. OCTAVIVS IVCVNDVS. 
FECER. C. B. M. 


1. e. Conjugi Bene Merenti. 


He concluded, that Polygamy was lawful among the Romans, and, 
what 15 more, that kind of Polygamy, which no Nation upon Earth 
Gel. I. 23. ever gave into, ut una apud Duos nupta effet *. And this He is encouraged 
See Maffei to maintain, becauſe there appeared no Law in that Country to reſtrain it“. 
8 I know of no Statute in this Country, which injoins Filial Piety, or ſe- 
Pag. CXLVII. cures to us the Obedience of our Children. Would Muratori form an 

| haſty Concluſion from thence to our Diſcredit and Diſadvantage ? 
Suppoſing there were no expreſs Prohibition in any Conſtitution in the 
World againſt marrying in the Aſcending and Deſcending Line, would 

it therefore be laudable? „ To 


Quod fi ideo permiſſum putas, quia ſpecialiter non eſt illud probibitum, 
nec illud prohibitum ſermone legis reperies, ne Pater filiam ſuum 
accipiat uxorem. Numgquid ideo licet, quia non eft prohibitum ? Mi- 

nime. Interdictum eft enim Naturae jure: Interdiftum eft Lege, 
quae g in cordibus fingulorum : Interdictum eft inviolabili deſeripti- 


* Ambroſ. ad one Pietatis, titulo necęſſitudinis 8s. 
Patern. Epiſt. 8 a hs; | 
lib. 6. Vnde nec Volgo quaeſitam filiam Pater Naturalis poteſt uxorem ducere : 
| guoniam in contrahendis Matrimoniis Naturale Jus et Pudor ibi 
OP 3-2: 14+ ciendus eſt. Contra pudorem eft autem, filiam uxorem ſuam ducere *. 


Therefore the Jus Civile Merum (as indeed the Diſtin&ion imports) is 
more properly Grvil Law, and more expreſly the Employment 15 me 
| | 1 Civi 
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Civil Legiſlator. He takes up what the Law of Nature had left in- 


different, and there exerts a plenitude of Authority : 
Nopurov, 0 88 οNν be Ber dia pie. Sog 7 & h- oray o& Joy las 
dige. 5 „„ 

Not that he is either forbidden or excuſed from dealing with the Law 
of Nature, as ſome Inſtances have ſhewn, and ſome hereafter may ſhew 
more fully, that He can deal with it ſucceſsfully ; I would only obſerve, 
that in this particular his Legiſlative Capacity is confiderably determined. 
_ Having raiſed the Conſideration of Natural Law as high as I well 

could, it is time now to return, and to ſee, what I ſet off with, how it can 

oſſibly abate by. the Influence of Civil Sanction, as it is given out, 
and how that Abatement could be underſtood. 

To this We ſay in general: It is infallibly true, that the Laws of 

Nature are ſuch, that God himſelf cannot diſpenſe with the Obligation 


Ariſtot. V. 


Ethic. 10. 


of them. He cannot ſo change the Circumſtances of things, as that 


Murder or Adultery, Cc. ſhould ever become our Duty. 
| yas Terhvauypelov, A ara nov, 

Ou ereheuralov , ri KEV KEQWAY Ko aveuc ny. 
But I obſerve e | 


| 'L 

That the Laws of Nature, properly ſpeaking, are immutable only in 
the Abſtract or in Principle; in Theory, not in Application. For very 
often the Object, the Seaſon, Situation, and other Circumſtances, may 
vary their Exerciſe and Obligation. = | 

For Inſtance: Neminem laedere is always a reaſonable and natural Duty 
in itſelf, univerſally true, the Voice of Nature, and founded upon the 
faireſt Principles. But IT can ſuppoſe myſelf in ſuch a Situation, where the 
Voice of Nature would direct the quite contrary : that is, if Jam un- 
juſtly attacked; for there it would preſcribe Se/f- Defence, which poſſibly 


may not be procured /e laeſione alterius *, Here the Rule holds good P. 1. 1. 3. 


in Theſi, but not in Hypothe/i, The Subject- Matter becoming differently 
circumftanced, there is occaſion for another Rule of Nature to come 
into the Confideration. This is an Exception, which confirms the gene- 


ral Precept, not a Contradiction, which defeats it. And we therefore 


conclude, that the everlaſfing Principle de Neminem laedenda ſtill main- 
tains its abſolute Verity, but in this particular caſe it muſt be interpreted 
or limited, guoad hoc, by a more important Law of the fame Nature. 

Whence comes a Rule of Law, | | 
Quotieſcunque duo Praecepta Juris concurrunt, et utrumgue ſervart 
non poteſt, tories ſlandum forticri. I | | 


* Legitimum, guod ab initio hac an illo meds frat, nibil refert: cum conſlitutum fuerit 


vero, tunc. demum refert. | 
| | Thus 
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1 
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i 
Thus alſo the Laws of Nature are fo many general and extenſive 
Sanctions, like Materials in the Hand of a great Mafter, which the Civil 
Law-giver, by Addition of ſpecial or particular Circumſtances, ſuch as 
Attio, Solennitas, Tempus, Quantitas, &c. may ſeem, to common Ap- 


prchenſion, to alter, whereas He rather confirms or interprets them, gives 


Di. . 6. 


* Pufendorf, 


them their Edge, or ſhapes the Moulding. And this is what Vlpian 
means by addimus. What is meant by detrabimus Juri Communi will beſt 
be explained by follows: | 
| ek II. 
The Laws of Nature are of two Sorts. 
4 Preceptive or Permiſſive, 

That is, either Duties injoined, or Rights allowed us. | 
Whatever is ſaid to belong to, or be of, the Law of Nature, implies 
an expreſs or unmectate Command, or elſe ſome Cuſlom and Inſtitution of 
Life *. ge: „„ „ #9 

Theſe laſt are the Jura Naturac improprie difta ; ſuch as Nature marked 
out for us, and our poſſible Conveniency, but left us at our Liberty, if 


We would make uſe of them or not. Such is the natural Liberty that 


every Man is born with, and that Equality of Condition which follows 
our Nature alſo. But theſe are Rights, not Rules, which I can part 


* 


with upon proper Occaſions, and upon the Proſpect of mending my 
Condition in other reſpects. | | 


Quae permittit Natura, ſays a good Writer upon this Subject, ea 
quia in medio relitta, proprie non ſunt Juris Naturae, licet per 
abuſionem eſſe dicantur : eo, quod ei non repugnant, et ab initto ſic 
obtinuere, donec magis expedirent contraria. | Lg 

Thus Servitude need not be inſtituted, but for Conveniency; and 
after it is once inſtituted, may be retained or abrogated at pleaſure, for 
Conveniency alſo. | | 8 VVV 
The Hypothetical Law of Nature ſeemingly partakes ſo much of the 
Complexion of Poſitive or Inſtituted Law, that to common Apprehenſion 
it admits of the ſame Variety with That: ſhifts the Scene as eaſily, as 
that does, | Bee | 


Et modo me Thebis, modo ponit Athenis. 


But indeed here is no Alteration of Jus, though the Roman Lawyers, 
whoſe Words I am conſidering in this Queſtion, apprehend it ſo. The Szate, 
the Scene of Action is principally affected, and not the Law or Rights which 
attend it. For, to purſue the Mctaphor, when the Poet tranſports me 
from Th-bes to Athens, I forget what is doing at Thebes, becauſe I am 
not concerned with it. Their Rites, Religion, Language and Ceremonics 
affect me no longer. And yet by this Diſintereſtedneſs of mine, I deny 

2 N OE | | not 


CIVIL LAW. 
not their Exiſtence to thoſe who have occaſion to make uſe of them, or 


may ſtill be concerned about them. | 
If a Prince ſhould empower by Charter a Colle ege or Fraternity to 


make Bye-Laws, not inconſiſtent with the Laws of the Country, and 
afterwards diflolve that Corporation, He cannot properly be ſaid to ab- 


145 


rogate the Laws of that Corporation alſo. They ſtill live couched under 


the — Theory of the Laws of that Country, but abate in their par- 
ticular Influence, becauſe they are defeated of their particular Applica- 


tion. 


And this is 7 what Ariſtotle means, where he ſays, 


Natural Law with the Gods is immoveable and immutable : but 
« with Man ſome kind of natural Law is mutable, but not all'.“ 


Thus having cleared this Queſtion, [ proceed to proſecute my Inquiries 
about Civil Law. 


There are other Things callf by that name which we do not. 4 


exactly mean here. 


I. Civil Law, with Ariſtotle, Aixzouov TonTmov is taken for 3 in its 
utmoſt Extent, pro Vniverſoi Fure Civitatis, and comprehends the Law 
of Nature and of Nations, as well as Pofitive Law. For he divides his 


Civil Law into ®vo:o and Nopurov ta b 
II. Jus Civile ſometimes ſtands for the Common Law of the Romans, 


in Contradiſtinction to their Tus Praetorium, or Law of Equity *. 


Ab Inteflato quogue Hereditas defertur aut per Jus Civile, aut per 
Praetoris beneficium sz. 


And conſequently Actions and Obligations are either Legitimae, 1. e. Ci- 
viles; or elſe Praetoriae, according as they appertain to the one Diſpen- 
{ation or the other *, 


the whole. The Genus is put for the Species. 
His Legibus latis XII. Tabb. J, coepit, ut naturaliter evenire ſolet, 


ut Inter pretatio defideraret prudentium audloritate neceſſariam eſſe 


 diſputationem Fori. Haec Diſputatio et hoc Jus, quod fine ſcripto 

went, compoſitum a Prudentibus propria parte aligua non appella- 

Fur, ut ceterae partes Juris ſuis nominibus deſignantur, datis pro- 

| 5 Lene ceteris s partious : ſed communi nomine appellatur 
us Civile *, 


Ita in Civitate noflra, aut Fure, id eft Lege, conflituitur : aut ef 
proprium Jus Civile, quod fine ſcripto in ſola prudentium interpre- 
tatione conſiſtit: aut unt Legis Acliones . | 


* Nara 


c Tan 


a | | And 


J. 4 6. 3. 
III. Sometimes one Branch of the Civil Law is called by the name of © + *: 


Ad: Ethic. 
o. Add. 

1 . t. 
4. 5· 8. 


7. 5. 2. Is 
50. 17. 8. 
53.2.5 


s V. Ethic. 10. 


7 D. 1. 1. 7. 


3 Pariator 
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*:11 Offic.61., And this appears to be that Jus Civile, which Tully mentions *, in op- 
poſition to the Laws of the XII. Tables. Res wa 
It is a very common Practice in the Law-Books, and indeed in all 
Writers whatſoever, to uſe the ſame word both for Genus and one of 
the Species. Ln | F ge Ee. 
L Ex, for inſtance is a general Term, including every Law enacted by 
a proper Authority : But moreover ho] AS 
Lex in a more ſpecific, or a more reſtrained and emphatical Accepta- 
tion, is that particular Species of it, which was enacted by the whole 
Roman People, at the Comitia Centuriata, and propoſed by the ſuperior 
Magiſtrate only: and ſo ſtands diſtinguiſhed from the Plebiſcitum, the 
SCtum, the Conſtitutio Principis, etc. 1 
Thus A por v 10 1s alſo a general Term, conſiſting of two Species, viz. 
Arrogatio, and, what wants a ſpecifie name, Adoptio proprie dicta. 
Quod Adoptionis nomen eft quidem Generale: in duas autem Species 
dividitur ; quarum altera Adoptio fimiliter dicitur, altera Adro- 
D. 1. 5. 1. 1. gatia *. | OY | | „ 
And upon this principle vixr vs with the Romans came to ſtand for 
Courage. 1 185 
Ox ft &v & Toig Tore xpovoig = P paige Th; wpeTyYs To WEL Ts 
o- X SOUTUWT GS ExUGouVE eig, % ELGPTUBPATO Tv r 
r Wpooayogeverbou, © TETo T4 
* Plutarch., | yeves br X0uvoy UTGapXeivs @ Tv cdp 10 Kanga . | 
ro raed ee Pe may be obſerved of A# (for a Real Action has got the 
P. 44. 7-28. private name of Petitio, a Perſonal one is left unprovided for ') Cognatio, 
Muelen. ad Fur iſalictio, and many other words in the Roman Law *. So Duplex Cri- 
Grot. I. 1. 2.3. men eff Majeſtatis 9. | | | 5 


Voſſ. de Con.- 


fro. e. 42. "6 war e 8 
9 55 48. = 1. Perduellionis. Majeſtatis. 


In the ſame manner we find, that Africa (or that great Diviſion of the 
World, which goes by that name) was divided into. fix Provinces ; one 
* Pranciroll. of which alſo was called by the general name of Africa: 


9 h AuCunc, J Adpucyy X&NgT: PE KATH TO TATE TyYs yAwT|ng © Þ+. 

* Eunapius ia Much the ſame We find of Ala. 

4 Nam et Aſia, quae non Europa, in qua eſt Syria: et Aſia dicitur 
Varro de prioris Aſiae pars. e „5 

1 Te o voy % OparyT io Ot WAA e xaT apes ALIA MIR PA 
+ Conſtantin... G ον,Eſ er, XN, rdurig xpα r avburatog Al extyero *. | ET 


ig Omnius habebat-illis quidem tempeſtatibus Roma prae ceteris virtutibus artes bellicas et mi- 
| ; litares in hmore. Quad confirmatur exo,.quid virtutem illi ab uno fartitudinis nomine deducunt : 
el quum eo peculiari vocabuls Fortitudinem nuncupent, communis fit tamen Generis appellatio. 

+ Libzae, quam Africam Romani vacant populari mods loquend:. Eo 
1 Qu vero nunc Thraceſirwum Thema appellatur, olim quidem et ab initio Aſia Miror 
Ricebatur, et qui huic pracerat Proconſul, PraefeTus. Aſiae | Altarcha] dicevatuy. 


And 
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And here it may not be improper to take notice, that Alia is uſed 
by Writers in hree different Senſes, 1. For that large Tract of 
Country, or fourth Part of the Habitable World, that lies Eaſtward. 
2. For that Diviſion of it which lay more Weſterly, and with which 
the Europeans, by their Wars and Commerce, were more intimately ac- 
quainted. This 1s called by ſome Afia Minor, and anſwers to that Divi- 
ſion which obtained among the Greeks, who ſeparated Aſia into the 
Upper and Lower, of which they made the River Halys the common 
Boundary *. LE Roman Province, that went by the ſame name of 

1 


Aſia allo, was 


5 Herodot. 
a Subdiviſion of this Leſſer Aſia: as we find in many 1. 72,95, 77. 


Roman Writers, particularly in the Verrinae of Cicero, where we read 
of Aſia, Cilicia, Pamphylia : all which are ſo many Diviſions of Aſia 
Mina. £ . 

This is the Aſia to be underſtood in the Acts of the Apoſtles * In the II. 9, 10. 
ſame Writer alſo ' We have mention of an Officer called Aogwpyys. The XIX. 31. 
Nature of whoſe Office, whether Civil or Religious, etc. has been the 


Subje& of much Diſpute. | 
I find him in Gruter *: 3 * DXXLI. 1. 
hn ©. K. 
A. ANTuo 
NIV YAKIN 


_ Ow AAQOAIKEI 
THC ACIAC CTPA 
 THT« ACIAP 
XH EYTYXHC 
' ANEAEYOEPOC 
MNEIAC XAPIN. | 


I have no Doubt but that the Office was of a Religious Nature, which 
will ſuit well with the Paſſage of St. Luke, and is what Papinian refers 
to in the following Law : . | 
| In Aa Sacerdotium Provinciae ſiſcipere non coguntur numero libero- 
rum quinque ſubnixi, qusd Optimus Maximuſque Princeps noſter 
Severus Auguſtus decrevit, ac poſtea in ceteris provincus ſervandum 
| efſe conſtituit?. 1 . 
All thoſe Eaſtern Provinces had them ', and the Syriarcha reſided at! Oe | 
Antioch, the Capital of that Province, as the Afarchadid here at Epheſus. obterv. 13. 
Having got thus far on my Way in Poſitive Law, before I come to Heinecc. ad 
conſider the ſeveral Parts or Branches of which the Roman Law is þ lena. 
compoſed, let me draw together ſome Obſervations upon Lex, or a POM RN 
Poſitive Law, in general. 2 | 
LEX, in the large Idea of it, includes every Law enacted by a pro- 
per Authority, and is applicable to the Law of Nature, as well as the 
Civil Law; and to Cuſtomary, or Unwritten Law, with the ſame Pro- 


| priety, as to Written. It means a Rule, a Precept, or Injunction: a 
e ＋ 2 Number 


9 P. 50. 5. 8. 
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„ CIVIL LAW. 

9 pag. 422 N amber or Syſtem. of which, as We have ſeen above ?, gives us the 

P. 1. 3. 1. Idea of ivs. It is thus uſed frequently i in the Law-Books *. 
Pen 2. In a Civil Senſe it is uſed to ſignify all kind of Poſitive Law, as it 
8 Is 355 nds oppoſed to Natural. Thus maſt be underſtood that Law *, as We 
have lately ſeen upon another occaſion: Princeps Legibus folutus eft - 
Auguſta autem licet Legibus ſoluta non gſt, Principes tamen eadem illi pri. 
vilegia tribuunt, quae ipſi habent. _ 
Digna wox off Majeſtate Regnantis, Legibus alligatum ſe Principe mM 
prefiteri: Adeo de Auctoritate Juris noſtra pendet Auctoritas. Et 


C. 1. 14 4. revera majus Imperio gſt, ſubmittere Legibus Principatum *. 

| Hae autem immunes a judiciaria ſeveritate et flupri et adulterii prae- 
C. 9. 9. 29. = fRlentur, quas vitae vilitas dignas Legum oer v atione non credrdlt *. ' 
apud Gell, So Ateius Capito *: | 
X. 20. Tex eft generale ſlum Popul: aut Plebis rogante Magiſtratu. 


In this Conſideration, Plebiſcttum oft Lex, SCtum ęſi Lex, etc. 

It is taken more rigidly, as We have juſt now obſerved, for that 
particular Branch of Law which was propoled by a proper Officer, and 
enacted by the whole Roman People collectively, and ſo it ſtands oppoſed. 

to all the other Parts of the Roman Law. Z 

In which Senſe Plebiſcitum is not Lex: Neither is SCtum, etc. 

4. It is ſometimes taken for Statute Law, as oppoſed to Cuftom : 
97 nveterata Conſuetudo pro Lege non immerito cuſtoditur —— Nam 
cum ihſae Leges nulla alia ex cauſa nos teneant, quam quod judicio 
Populi receptae ſunt, merito et ea quae fine ullo ſcripto Populus 
probavit, tenebunt omnes. Nam quid intereſt, ſuffragio Populus vo- 
luntatem ſuam declaret, an rebus ipſis et fattis? Quare refifſime 
etiam illud receptum eſt, ut Leges non ſolum ſuffragio Leg! fratoris, 

„P. 1. 3. 32 ſed etiam tacito conſenſu omnium per deſuetudinem abrogentur *. 


Si de Interpretatione Legis quaeratur, in primis inſpiciendum eft, quo 
Jure Civitas retro in ejuſmodi cab bus uſa * ſet. "Tons enim 
71. 37. eod. et Legum interpres Conſuetudo', _ 

5. A particular Law, ſuch as Papia Poppaea, 83 lia, etc. is 
often in the Digeſt called Lex, without informing us which Law is 
meant. This is one Inſtance of Tribonianiſin. 

Sin autem pecunias a Debitore meo exegiſtt, in bee, quid modum hogs 
P. 39 5.21. excedit, habeo contra te Condiftionem *, 

The Law there meant is the Lex Cincia. And had We Cel us com- 

plete, whoſe words theſe are, We ſhould poſſibly find it ſo in expreſs 


terms, in ſome Part of the preceding Diſcourſe. 
6. Add to this, it is often applied to that Syſtem of 1 that Jug, 
which deſcended from the XII. Tables, and formed tlie Baſis of all the 


Roman Law whatſoever, 
Lege 
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Lege obvenire hereditatem non improprie quis dixerit et eam quae ex 
Teſamento defertur : quia Logs XII. Tabb. Teſamentariae heredi- 


tates con irmantur. 9 5 50: 16. 


And thus, Lex, Legitimus, etc. is often reſtrained to the ſpecial Signifi- un anic; e. B. B 5 
cation ofthat Syſtem *. 7. 4. 
7. Lex is often underſtood of the Terms of a private Covenant: The 7," 3 
Condition of the Obligation. 5 | Cicer, Topic, 
. | 2 8. Feſtus v. 
Hac Lege tibi mean adftringo idem. ee 
Ea Lege atque Omine, ut, fi Te inde exemerim, Ego pro te molam . rvu. 


8. Lex, like Carmen, is often taken for a Form of Words, preſcribed Foe! + 


to be uſed upon particular Occaſions. As the Lex Dedicationis, Lex Vir tic. 

ginis Veſtalis capiundae : The Ritual or F. ormulary 1 in the Execution of * Ter.Eunuch, 

thoſe ſeveral Functions. Carmen Arrogatiants *, Compitalium concipien- 5 5 

dorum *, Furisjurandi Militarts * Which I ſhall have a fairer Oppor- J. 2. 2 ws 

tunity « 0 2 to a little below. Gell. V. 19. 
9. Lex ſtands for a Section in the Digeſts. As when We ſay Titulo Id. N. 24. 

primo, Lege tertia, Paragrapho ultimo. * 1d. XVI. 4. 

The DEFINITIONS or Deſcriptions of a 


Poſitive Law are, as follows: 
xu. . er. x HD ν co WOAEwgy n Wis der 


v e ec . 5 eg 
Lex eft generale Juſſum Populi aut Plebis rogante Magiſtratu : more Ok : 
particularly with a View to the Roman Method of enacting it. * See Gell, X. 


Lex Commune Praeceptum ſummi Imperantis, ovligans Cives ut ad ejus 


normam actiones ſuas componant. | 
Tuſfio ſummae Majeſtatis fngulos Cives i in Rep. obligans® TY 9 Hoppius. 
of thoſe produced by Tribonian a Poſitive Law is beſt deſcribed P. u. 3. 1.2. 
by Papinian : | 
Lex eft commune Praeceptum : Virorum prudentium Conſultum : De- 
lictorum, quae ſponte vel Suorantia ene coercitio: com- 
| munis Reip. Sponſio. 
Demoſthenes * as cited here wy AS we rather alſo deſcribes, than de- J. contr. Ari- 


ſtog t. p. 470. 


fines: : Edit, Cant, 
Tard £51 5%, « 6 Tala gars Torn Ihe, Ne Wo, E 
ladbisa, 0Ts Was Eg. cpu. cue 2 8 daten Jes, Gym *) 7 aug ur 
Sęeviſauu, emavogbuus 5 0 Toy EXET I) % duνꝑ̃ iu pang rlac rar, WOAEWS 
o urbia v nad mv e Soc g olg 6 77 CNE. + 


2 Lex, Oratio definita ex communi conſenſu Civitalis, indicans quemadmodum unamquamgue 
rem exſequi oporteat. 
+ Lex eſt, cui omnes eee convenit, tum ob alia multa, tum del maxime es quad 
omms Lex inventum ac munus Dei eſt, aecretum vero prudentum hominum, coercitis eorum quae 
ſpente vel involuntarie delinguuntur, communis ſponſis Civitatis, ad cuj us Fracſer iptum omnes 


qut in ea Rep. ſunt, vitam inſlituere delent. 
That 8 
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D. 1. 5-2 That of Chry/ippus * is applicable to all Law in general, whether Na- 
tural or Poſitive: but it may be worth while to e it. It is the 
Spring from which many have drawn. 


Neſtos, war 891 Carneug Oetwoy TE 8 bee rh garn. 95 bY 
auT0y DS TE Av rar lh 70 ale par, X Norra N S in- 
A, E KATH TETO rand TY. ivou Ooxaeoy 8. adixwv X% ro ele 
WONT gb, 12 Ae Gy WO TEW, Q&TAYOpEUT NOV os ran * 
WON TER. 1 


So the vulgar Editions have it: The F. lorentine or Piſan Code, infallily 
right, NPOETAKTIKON. 
| : FLIER: Something of this I obſerved in my Edition of Lyfias *; IIęega rar: 
Caput. is from Tigogarhs, Praeſes, Dux, a Senſe that may be adenicte in the 
| Beginning oſ this Quotation. Tpogaxrmov only is Imperative, and the 
Senſe required in this place, to confront immediately to h ver | 


ITPOETAKTIKON {| & HOIHTEON, N de av 8 NOIH- 
"TEON- © | NEE Eos nn, 


So the MS. It might have been better perhaps, TON on, and 
*Cap.deLegg. TN & Y % So Stobaeus reads f 


et Conſuet. | 
> deVitaMoſis Thus Philo writes: 


1. 4 I © 
2. init NPOET AZIS * Tov gat, 2 Ameyipeoic ru & Terra, 40100 | 


| ve. + 
*1.gdeLegg.6. And, according to Cicero £ 
| Legis Vis eff, ut recte facere jubeat, vetet delinquere: 
And again: 
5 Ibid. Lex quae ſcripto Ser quod vlt aut Ojubendo aut vetand 5. 
o P. 1. 3.7. And Modeſtinus : 


Legis Virtus eft Imperare, 2 etare= 


Let me ſubjoin an Obſervation or two upon ſome 
Properties of a Law or Civil Sanction. 


Which Conſiderations my Reader will find to relate either to the I. 
trinſic Idea of It, or elſe to regard thoſe Cireumſtances, which muy at- 
tend it from 01thout. 


— 


—— 


* Ler eſt omnium divinarum et humanarum rerum regina. oportet autem eam if praefidem 
et bonis et malis, et principem et ducem efſe : et ſecundum hoc, regulam eſſe juſtorum et injuſlo- 
rum, et eorum quae natura civilia ſunt, animantium, praeceptricem quidem faciendorun, 
prohibitricem autem non faciendorum. 


t Juſio re rerum ä et Prohibitio non faciendarum, id proprium ft Legis. | 
I. The 


partake more of the Nature of a Covenant, than 1s generally apprehended. |; rare ad 


nals mpovoay *. 3 i 
2 | Halic. II. 14. 


but weakly. They hold, that there is no Obligation without Contract. It 


Witneſs to the Contract in either Conſideration? Or what is there that 


could be sine; his Laws are . whether We will or no. Our 


quodgue agendum fit. 5 7 
. |; 


e 
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* | 


The Nature of A Poſitive 3 or a Civil Conſtitution, (though herein 
1 differ from two very conſiderable Writers *, among others) I hold to — 


Ariſtotle frequently *defines Inſtituted Law by Oponoyia and Turin F. 2 Libs 
Ac epsTpukv0s nal OMOAOTIAN N 0 unv uo Wa; de 2 . 15. 
1 


ydl Tei 6: EXCH 1 7 Id. Rhetor. 
OMOAOTHMA ehe 01102, dice eff, WY wpogdr]ov eg Xen T Cap. _— 
war an 6 £xa5 || d. ibid, II, 


Eo d vob, c lab: aTav, | OMOAODTHMATA c WONG, 2 0% 
du N per oi wg, etc, ? F* | | 
Demoſthenes, as we have immediately ſeen,. callh it TAewc: ouvbyxy 


9 Id. III. 


r Hr; and Papinian*, Communts Reip. Sponſio. And this is the com- P. 1. 3. 2. | 1 


mon. Language of the Ancients, as appears from what Pufendorf* and . 1. cod. i 
Barbeyrac have produced upon that head.. It is fo much their Language, l. c. * 


that Civil Law requently aſſumes this very Character, and lays hold of 1 5 


this Deſcription, in order to be diſtinguiſhed from Natural. 
So Romulus 1 15 ſaid ares Ts KATA ®TLIN 2% KATA EYNOHKAL i! 
+ Dionyſ.. tt 
It is odd, that the Ancients ſliould agree to give it this dif/inguiſhing Add. X. 1. 
and characteriſtie Feature, and yet that Feature ſhould not belong to it 


at all. 
The Civilians, though they maintain. this Truth, yet account for it 


that were to be admitted, it would do the Work both readily and effe - 
cally. But ſhall We ſay, that neither the Original Laws of Nature, nor 
the Poſitive Laws of God lay us under any Obligation? For who was 


wht 
n 


looks like a Bond for the Performance of Covenants? 

Natural Law being the Will of God; God Almighty by his Power 
having an abſolute Right over his Creation; and by 5 infinite Wiſdom: 
and Goodneſs having contrived the beſt Syſtem. of Duty for Us, that 


ES I een Be 


# ih ono ir « 4 Fa ts 


2 > 


*— 


*Conſenſio. +. Pahhum. | 
t Lex Oratio quaedam «ft, definita ex communi Conſenſu Civitatis, Jubens gus patlo unum- 


Y n D "io D 
al n > MR AIRES LC NE. CE gs Dea WW Oey 
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rere 3 Wa) De 


Communis Civitatis Conſenſus, qui ſcriptis praeceperit quomndo unumquadque agendum fit... 
** Leges ſunt, ut ſummatim dixerint, Civitatis WERE Conſenſus, gui ſcriptis terminant- 
atque imperant quomodo, etc. 


++ Communis Sponyjio Civitatis. | | | | 
1 Omnis Juris Natuzalis, et ex communi. beninum Cor:ſcnſu paclogue ſcripti curam- 1 


Conſent: | 1 


e 
r i RE 7 r * — > em » 2 
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Conſent is not aſked or expected. On the other hand, the Laws, which 
a Man ſubmits to in his Civil Capacity, being all of a pofitive and arbi- 
trary Nature, and therefore not binding from any internal Neceſſity (as 
the Laws of Nature may in ſome Senſe be ſaid to be) muſt derive their 
Authority from mutual Conſent, If I have no jrrehſtible Neceſſity from 
any over-ruling Hand to quit my natural Liberty, where things indiffer- 


ent remain in their State of Indifference; what is left but my own 
Choice, Conſent, or Concurrence, to allow thoſe things to become 70: 
indifferent, which were indifferent before? | | 


But it is ſaid, that Law cannot partake of the Nature of a Contract, 


becauſe in the latter, if one ſingle Man with-holds his Confent, there is no 


Stiparlation: whereas in the former, neither the Diſſent af One, nor 
even of Many, ſhall defeat the Obligation. I think the QOhjection is not 


fairly put. Contracts or Partnerſhips more exactly correſpond to Govern- 


ments or Societies, and the Rules of this Partnerſhip, to the Laws of this 
Government. If therefore upon my Entrance into this Partnerſhip, I 
covenaut to be concluded in my Negociations, either by the Pirection of 


One Man, in whom J may be conſidered to have repoſed a great Confid- 


ence; or by the Sentiments and Counſel of the moſt ſubſtantial and 20% 
Confiderable; or laſtly by a Majority of the hole, is not the Compariſon 
more faithful, and the Inſtance more appoſite ? Are not the Cireum- 
ſtances more exact, and the Images better repreſented ? And then what is 


become of the Objection? 


But Law 1s a Precept, it is urged again ; and ſo We have all along 
allowed it: And what Connection can there be between Precept and Con- 


tract? What ſo irreconcileable, as the Direction of a Superior, and the 
mutual Combination of Equals? I anſwer, that Legiſlation may fairly 
conſiſt of both. I can ſuppoſe a Body of People to ſtipulate in general, 


that certain indifferent things, for common Utility ſake, ſhall loſe their 


Indiſference: And the ſame common Conſent ſhall either throw upon 


ſome Superior a Power of marking out, which of thoſe indifferent things — 


how far in Point of Extent —and how long in regard to Duration — 


ſhall loſe their Indifference; or elſe ſhall keep this Power, as it were, in 
their own Hands, and chuſe to be conſulted upon every particular Emer- 
gency, and be directed by the Superiority of the general Voice, or the 
greater part of it. Now this Superiority, either ways thus conſtituted, 
gives this united Conſent the formal Ratio of a Rule or Precept, calls forth 
the Obligation, and ſupports and invigorates the Execution. The Miſtakes 
upon this head have aroſe from hence: viz. That this mutual Concur- 
rence in ſome Species of Legiſlation, and in ſome Schemes of conſtituting 
this Superiority, is but faintly apprehended, as where the People, by a 
kind of Compromiſſum, make over their Right to One, or to a Few; 
whereas the Compact gathered from the Whole, in the Declaration of 
their Majority, is more glaring and conſpicuous. And accordingly, thoſe 

3 | 1 | great 
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rat Names I mentioned, could admit the Reſemblance or appearance of 
a Covenant in one Caſe, but not in the other. What could incline them 
to allow this Difference, I cannot apprehend. As if the eternal, intrinfic, 
univerſal, abſtracted and fundamental Principle of Inftituted, Poſitive 
Law could vary according to the accidental and extrinſic Modes of pro- 
ducing it into Act: the Shape, or any other indifferent Circumitance of 

litical Government. | 

Iphere is no Obligatio ex Contractu, lay they again, in written Laws, 

but their Obligation is derived from the Directions of Natural Law, and 
the everlaſting Rules of Right Reaſon. For Natural Reaſon points out the 
Neceflity of drawing up a ſet of Rules to ſupport Society by: the ſame 
Reaſon which recommends a State of Society to us, recommends, or 
rather injoins, the Duty of ſupporting it by theſe Means, or Rules, 

which are thought ſo proper for that Purpoſe. But this is greatly beſide 
the Mark. Standum efje Pactis Conventis is one of thoſe Natural Precepts ; 
and it is that by which We regulate our Conduct in ſupporting our ordi- 
nary Stipulations and engagements. But this Conſideration takes not off 
from the original Idea of forming this Stipulation. The Covenant itſelf 
is no leſs a Covenant. It is built upon one Principle, and maintained by 
another, Conſent muſt give it Exiſtence, though ſomething elſe may 
lend it Obligation. And as all Natural Law is the Law of God, it is upon 
this Account, That even Civil and Poſitive Inſtitutions may be ſaid to be 


evenue % Jwpoy dee ; That the prophane Lawgivers affected always an Demoſth. e. 
927 8 0 3 . Ariſtogit. pa 
Intimacy with their reſpective Divinities, of which ſeveral Inſtances are ps 2 


produced by Valerius Maximus, Gothofred”, Connanus*, and other Cant. 
Writers in great Plenty; and laſtly, That the Romans, down as far as the *1. 2. 


Age of Juvenal, could point out the Place, | a. Not. ad. 
c : | 1.3. 2. 
Hic ubi nocturnae Numa conſtituebat amicae, ? Comment. 
| Jur. Civ. I. 8. 
as that Poet very ludicrouſly expreſſes itꝰ. II. Sat. 12. 


Upon the Whole, I apprehend the Nature of a Law to reſemble a 
Covenant ſo expreſly, that nothing can be more ſo. 


O Nene,, ſays a great Writer upon a great Subject, Lubin, 2, 
xabamep en . Auxo@pwuv 0 ToÞicnG, EVYUITIG ENANROKG T wv Omaximy, 
GAN &X . Tov wyabs; % dixaivs Tue WoniTa; ". | t Arift. III. 
5 SEED „ 55 Polit. 6. 
Which words being very important to my Purpoſe, I chuſe to render thus 
paraphraſtically: : | YO 


* Invenium ac munus Dei. 


U CE : Poſitive 


1 8 
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CIVIL LAW. 

Poſitive Law is in all reſpects Contract or Covenant. The ContraFt- 
ing Parties are the Public and the Individuals; the Governors and 
the Governed. On the fide of the public Adminiſtration, it is flipu- 
lated by theſe Laws, that a general Security ſhall be maintained, 
and every perſon, who is a Party in the Contract, ſhall have his 
guſt Rights protected, ſhall nut 5. moleſted by any Ad of Violence 
in his Perſon or his Fortunes: or, if Ne is moleſted, upon a proper 
Complaint He ſhall find that theſe Laws will revenge his Quarre); 
and that they can punith, as well as preſcribe *. This, ſays the 
Public, 1 can engage for, and no more. To make Men radically 
Good, rs. a thing much to be wiſhed for, but it is not my Buſineſs, 
nor is ut within the Sphere of my Activity. 8 


Here is a Spor/to Civitatis, a direct Facio ut facias: and We muſt now 
inquire what is the Contract on the other Side. Doubtleſs every Member 
contracts for his own Behaviour: and, what ſtill favours more of a Sti- 
pulition, here is a Security for the Performance of his Covenant, which, 
in {ome reſpects may be called a callateral one; namely a Penalty, or 
extrinſic Sanction, an Evil or Inconvenience, which will infallibly at- 
tend the Breach of this Covenant, and yet ig not the natural Product and 


Conſequence of the Action itſelf; For that being a natural Inconvenience, 


would operate of it ſelf without a Law. 
Both Greeks and Romans were ſo poſſeſſed of this Notion, that all 
Civil Penalties with them were looked upon as fo many Debts, or Pay- 


ments of Debts, ariſing from the Breach of Contract. Thus We muſt 


P. 1 3.32.1. 


underſtand the words Zuuiæ, ATorivay, etc. in one Language, and Poenas 


pendere, ſolvere, etc. in the other. 


Laſtly, if it is true, that, Qyodcungue colligatur, eodem modo diſſolvitur, 
the Reverie of that Axiom may be true alſo. And if the general Conſent, 
or a long approved Cuſtom, can lay a Law aſide, it is fair reaſoning to 
conclade, that it was that general Conſent, or public Approbation, that 
{ct it up. = 1 | 
Cum ipſas Leges nulla alia ex cauſa nos teneant, quam quod judicio 
populi receptae ſunt, merito et ea, quae fine ullo 2 populus 

probavit, tenebunt omnes. Nam quid intereſt, ſuffragio popuſus 
voluntatem ſuam declaret, an rebus ipſis et factis? Quare re- 
Giſfime etiam illum receptum eſt, ut Leges non ſolum ſuffragio 
Legiſlatoris, /ed etiam tacito Conſenſu omnium per deſuetudinem 
abrogetitar *. | FH: | 


And indeed whether a Law, among the Romans, loſt its Force by ſilent 


Practice, or public Authority, it comes up equally to my Point. For here 
alſo the Conſent of the Public was aſked, and the word Abrogare {peaks 
it. Or rather, ſo did their whole Proceſs, where Stipulation was viſible 
in every Branch of it. | | 


The 


CLVIE LAW. 1 
The perſon who propoſed a Law, was ſaid Populum rogare, to alk 


the People's Conſent. ” 
The Form of propoſing it ſpeaks the ſame Language VELITIS 
1VBEATIS, QVIRITES? IS IT YOUR WILL AND PLEASURE? 


And laſtly the Form of the People's Aſſent, which was expreſſed by 
theſe two Letters upon a Ticket, J. R. that is, Vti Rogas. 

Lex aut Rogatur, id eſt, fertur aut Abrogatur, id eff, prior Lex 
tollitur: aut Derogatur, id eſt, Pars primae Legis toll 'tur: aut 
Subrogatur, 1d gt, adjicitur aliquid primae Legi: aut Obrogatur, 
id eft, mutatur aliquid ex prima Lege. Tit. 3. 

Hutc Legi nec Subrogari [M. S. Praerogari : Pithoeus, Obrogari. 
Legitur etiam Promulgari] fas eft, aegue Derogari ex hac alquid 
licet, neque tota Abrogari poteſt *. * Cie. apud | 

Quod per Legem Claudiam promulgare, abrogare, derogare, obrogare, 

fine fraude ſua non liceat. | OY 2 mr. 

Feſtus has exrogare likewiſe. But it differs not with him from 
Derogare. 

EXROGA RE oft, ex Lege vetere aliquid eximere per novam Lapua, 


DEROGARE proprie eſt, cum quid ex Lege vetere, quo minus fiat, 
e. Lege nova. Derogare ergo Detrahere eft. 


II. 
It is a a Property of Inſtituted Law, to be grounded upon the Com- 


miſſion of ſome Fact, which has already W and not to . 
againſt a poſſible Contingency. 


Solo cum interrogaretur, cur nullum Supplicium conſtituiſſet in eum, 
qui parentem necaſſet, reſpondit, Se id neminem facturum putaſſe. 
Sapienter feciſſe dicitur, cum de eo nibil ſanxerit, quod antea com- 
miſſum non erat, ne, non tam prohibere quam admonere videretur*, * Cic. pro 


Uſu probatum eft, Leges egregias, exempla honeſta, apud bonos ex 
delictis aliorum gigni. Sic Oratorum Licentia Cinciam Rogationem, 
Candidatorum Ambitus Fulias Leges, Magiſtratuum Avaritia Cal- 
 phurma ſcita pepererunt. Nam Culpa, quam Poena, tempore prior 3 
Emendare, quam Ren, e 9019. 


us Yap TE vd cha TWG WV 8 pern E TETE 185 52 SH ot 


9 Tacit, XV. 


Annal. 20. 


Waco .* Aeſchin. c. 
Timarch. 
There is a remarkable Story in Plutarch's Life of Lycurgus, which pag. 15. Edit. 
may deſerve a Place upon this Occaſion, am” II 


Nam ca de cauſa Leges a Majoribus ſancitae ſunt, quod Forney contra quam dec eat, e em- 


mittantur. | 
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156 | CIVIL LAW. 
| AC Greve c. Tepclòr Tivos Cee lic rx 7007 d rA, de 
eg rnhelg d Cave, ri TETYB01W 0 Hb Wap aur, erer, à Fave, 
S delg YvETAL oryos a iu. exeive 0s uroraCy)©-, c de yiyra, 
T&%Up0), £Þy 0 Tegadœg, EI ut os breexbiſ 70 Tals or amo TE 
EugarTa TitTH, Favucsro|©- de ex, N P10 as , Was I by yevon 
Org rt .; yeAuoas Peocoag, Wig 0 dy, en, ew ET] u, 
YEvorTo 7 WT: or g 
The Praetor's Edict de Poſtulando, wherein Feminas probibet pro aliis 
PYgiulare, was grounded upon a particular Fact. 
Origo introducta ęſt a Carfania, improbiſſima femina, quae invere- 
3. , 5 cunde poſtulans, et Magiſtratum inguietans, cauſam dedit edifto*. 
VIII. z. Falerius Maximus calls her Afraniaæ | | 
Afrania Licinii Buccionis Senatoris uxor, prompta ad lites contra- 
hendas, pro ſe ſemper apud Praetorem verba fecit, non quod advo- 
catis deficrebatur, ſed quod impudentia abundabat. Itaque inuſitatis 
fora latratibus afſidue tribunalia exercends, muliebris calumniae 
notiſſimum evaſit exemplum. „ 
4 * oy the o oy+*9 | 
The SCtum Macedonianum, which reſtrained Loans to Filijfam. became 
a general Law to the Romans | | | 
Vnius ob noxam, et fUrias—— EF 
P. 14. 6. 1:4/2. the Uſurer Macedo +. It was theſe particular Facts, that gave occa- 
ſion to a general Law. Which leads me to my next Obſervation, v/z. 


III. 

Law ought to ſpeak a general Language. It is poſſible, that few ſuch 

Women could be found as Carfania, and that many Bankers would act 

with more Integrity than Macedo. Vet the Law, unacquainted with 

moral Characters, or rather inattentive to the Part which Titius or Sem- 

pronius would take in their private Deportments, conſiders only the Im- 

propriety of the Fact, and forbids the Practice univerſally. And I won- 

* Voet. ad der how a very confiderable Civilian * ſhould endeavour to account for, 
8 . what he calls, the ſeeming Rigor and Abſurdity of involving both Good 

T and Bad under one general Cenſure. For where is the Ab/urdity of 

' reſtraining thoſe by a poſitive Law, who were already reftrained by their 

oven natural Diſpoſitions ? or how is a Cenſure paſt upon Titius or Sem- 

pronius, in the Brand it ſets upon Macedo? : 


— 


* Diftum memorabile aſſervatur Geradae Spartani ex vetuſfiſſimis. Qui cum interrogaretur 

4 heſpite quo pacto punirentur adulteri apud Spartanos, Nemo, git, apud nos exſiſtit adulter. 

Subjuciente autem hoſpite, quod vero, fi exſiſteret? Taurum, inquit Geradas, ingentem pendit, 

gui porrecia cervice ſuper Taygetum montem ex fluvio Eurota biberet. Eo deinde admirante, et 

dicente, quo pa o ullus ejuſmadi bas potuiſſet reperiri ? qua pacto, inguit, in Sparta reperiretur 
adulter: | | 1 

| E 


CIVIL L AW. 


He would have done better, had He attempted to juſtify ſome Inequa- 
lities which the Law 1s liable to, in thoſe general Suppoſition3 which It 
is ſometimes obliged to make. As for Inſtance, when it is forced to in- 
yolve ſeveral under one Common Incapacity, to which Particulars may 


not be ſubject. The Rule or Maxim of Law, is 
Nullum efſe Impuberis Fudicium. 


And therefore All Minors are ſubjected to the Power of the Guardian, 
under this general Conſideration of their Imbecillity; though it may 

happen, and doubtleſs very frequently does, that ſome may have Diſ- 
cretion enough to act for themſelves. 

And yet here this Inattention of Law is Juſtiftable, becauſe its Auen 
tion would be impracticable. | 

It is not to be expected, that It ſhould comprehend all poſſible Caſes. 
Itmuſt therefore be confined to thoſe things which happen plerumpue 3 
and what falls out contrary to thoſe general Phaenomena,, is never re- 


177 


ed“. 7D. 50. 17; 
gard 64, and 114 


Negque Leges, neque SCta ita ſeribi poſſunt, ut omnes caſus, qui quan- 
 doque inciderint, comprebendantur : ' fed ſufficit ea, quae plerumque 
accidunt, contineri. 


Jura conſtitui oportet, ut dixit Theiphraflue, in bi gude ei To. 
gen, id eſt, ut  plurimum, accidunt, non quae tx wepxnoys, id 


ED. 3.3. £08: 


e, ex inopinato s. 1 


Ex his quae forte uno aliquo Caſu accidere poſſunt, Jura non conſti- 


Funntur *. * ad 


8 Nam ad ea potius debet aptari Jus, ue et fr equenter, et facile, 


quam quae perraro-eventunt ', 1], 5. cod. 


To 7 Gre. 1 i dic, 1d eſt, Quod enim e aut bis exiſtit, t dit 
Theophraſlus, aapabaivecw o; vouobera, id eft, practereunt Legiſ- 


r 21, 6. eod. 
According to that * ſaying of Hp; 2 to us by Ariſtotleb : poet Cap, | 


Eixo led. N % D To exo; ® 18. 


| „ IV. 

I know not, whether I ſhall be underſtood, when J add in the next 

place, that a Law ought to be Univerſal in its Influence, as well as Gene- 
ral in its uns, 1 N W thus: As in the laſt Caſe, the 


3 P 


* Veriſimile i, multa fieri etiam praeter veriſimile. 
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Demoſth. c. 


IImocrat. 
Jem. III. 
Edit. Cant. 
Þ#8- 386. 
* D. 1. 3 1. 
L. 1. 14. 3. 


® Gell. x. 20. 


inconſiderable. 


CIVIL LAW. 
Act of one Man involved a Community under a general Interdit, from 
which none are exempted, ſo the Law in its milder Diſpenſation never 
intends to confer a Benefit upon One Perſon 1 in particular, from which 
the reſt are excluded. 


For why ſhould a whole People meet to make a Law for one Man! 
It was moreover a Law of the XII. Tabb. 


PRIVILEGIA NE IRROGAN TOR. 


Doubtleſs from a Conſtitution of Solon, recorded by Demoſthenes, and 


others: 2 


MHAE EH ANAFI NOMON FZEINAI OEINAI EAN MH TON | 
ATTON EIL IAEIN A@HNAIOIE *. 5M 


+ hs Lex is defined Commune Pracceptum, 3  uſſum, etc*. and 
Laws therefore made in favour of one particular Perſon, as the Lex Ma- 
n:1ia concerning Pompey's Command, the Law de Reditu Ciceronis, de 
Caede Clodui, are not ſo properly Leges as Privilegia. 


Lex eſt generale Tufſum Populi aut Plebis, rogante Magiſtratu. Ba | 
 Definitio ſi probe facta eft, negue de Imperis Cn. Pompen, neque de 
Reditu M. Ciceronis, neque de Caede P. Clodii Quaeſtio, neque alia 
id genus Populi Plebifve juſſa, Leges vocari poſſunt. Non ſunt enim 
generalia Fuſſa neque de untverſis Civibus, ſid de ſingulis con- 
cepta: quocirca Privilegia potius vocari debent; quia Veteres priva 
dixerunt, quae nos ſingula dicinius: quo verbs ds in primo 


Satyrarum libro uſus eſt. 
— - Abdomina Thynni 


Advenientibus priva dabo cephalacaque carne. 


I do not know how it came about, that Feftus attributes to RoG AT 10 
all the Properties of Privilegium. It cannot be true in any Light that 
Rogatio ever expreſſed a Privilege among the Romans, in Oppoſition to 
a general Law. But the Miſtakes of that Author are neither * nor 


*. 
The Matter of Law ſhould be Pof7b/e, Reafmable, and Uſeful. The 


Firſt of theſe recommends itſelf ſo ſtrongly, that it would be ridiculous 
to urge ĩt. For who ſees n not at firſt 3 the extreme Barbarity of 9 


* Negue cuiguan iu unius viri gration Legem ferre FIR niſi eadem ad 4 Athenienſes 
pertinere poſſit. | 
under 


CIVIL LAW. 559: 

under a Penalty from another, what He is not able to render? And of 
expecting an Execution above the reach of his Faculties? Ret 

But this is not all. A Law ſhould oblige not only to what is Po/ib/e, 
but alſo to what is Fair and Reaſonable in its own nature. For it is fome 
degree of Barbarity alſo, to expe& the Performance of what Human 
Nature is averſe to, as well as unegual to. Law, ſays Grotius, ought to J. 4. 7. 2. 
be enacted cum ſenſu Humanae Imbecillitatis. e 


| | * 
But the Humanity of Law would deſerve a Treatiſe by itſelf. And 
there might be conſidered, in the firſt Inſtance, that great Stroke of Na- 
ture, that Requiſite in all Law whatſoever, viz. To temper and propor- 
tion the Weight of Puniſhment to the Malignity of Guilt; and not to 
ſuppoſe with a Stoical Severity, 
tantundem ut peccet idemque, 
Qui teneros Caules alieni infregerit hortt,. 
Et qui nocturnus facra Divum legerit 5. Hor. 1. Sat; 


III. 115. 


This is doing ſomething. But there might be conſidered moreover that 
general Humanity and Tenderneſs, that Condeſcenſion to our Natures, 
which gives the Colour, the Complexion, to aSyſtem of Law, and is eaſier 

to be imagined, than deſcribed, Let any one acquaint himſelf with the ſan- 
guinary Syſtem of Draco, and then view it as tempered with the Philo- 

ſophy of Solon, and the ſofter Refinements of a better Age: and He will 
comprehend what I am ſaying. Let him look with the Eye of Specula- 

tion upon an Eſtabliſhment, that directs not to /eethe a Kid in his Mother's 

Milk? not to muz2le the Ox, when he treadeth out the Corn: when our Deut. XIV. 
Brother's Cattle go gray, or fall down by the way, not to hide ourſelves 75, 
frem them*: That acquits the betrothed Damſel who was debauched at a XXII 1, 4. 
Diſtance, and out of Hearing, and pronounces in Her no Sin worthy of 
Death, upon this compaſſionate Suggeſtion, For he found ber in the 


Field, and the betrotbed Damfel cried, and there was none to ſave her *; »id.15—252 


I ſay, theſe Reflections will inform him of my Meaning. 


A Confideration of the general Temper and Diſpoſition of Law will 
be found of great Advantage to Civil Life, and will ſupply us with very 
uſeful Theory. It is reaching the Heart in the firſt Inſtance, and making. 
ourſelves maſters of the Genius of a whole People at once, by reading 
them in that Glaſs which repreſents them beſt, the Turn of their Civil. 
Inſtitutions. There is fearce a Paſſage in all Antiquity more happily 
imagined, than that where Demoſthenes. tells us, that the Laws of a. 
Country were conſidered as the Morals of the State, and the Character of, 


a whole People taken collectively :. 
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Cant. p. 439. This 18 cllewhere Ly rage and by hos Writers 5, very elegantly 
* See Not. ad Called 29 HOOD T1; woazwe. Thus, We cannot but one 3 in the Laws 


Lev De- - 
po: of Greece and Rome, a 18 Culture and Poliſh of the Underſtanding, 


pag. 12. I. 2. the Nature and Paſſions of the Human Mind well itucied, and a great 


| Ed, Cait Attention paid to the Lectures of Philoſophy. The lazy and voluptuous 


Atiatic acts under Principles of Law, which are directly ſuited to his 
Genius and Complexion. The Simplicity and Frugality of one Set cf 
*{ ces Hhoeli our Anceſtors is {cen in a Syſtem which they have. left behind them *; 


Ja. Lond. and Tenures, Services, Rules of D: {cents, and Corgitions of Eſtates, 


4730: Fel. ſpeaks the Military and Feudal Spirit of the other. 
This Contemplation of Law, and Syſtems of Law, with the Eye of 

Philoſophy, may alſo have its Uſe in other reſpects. It may lead us into 

the Secret of the Compiler, acquaint us with the Tendency of his Do- 

ctrine, and give us a Taſte of that Philoſophy which He is endeavouring 

to inſinuate. It has been imagined, that nothing elſe was intended by the 
Abſtinence from Animal Food, which was 1njoined a conſiderable School 

of Antiquity, but an artful and elegant Recommendation of Humanity ; 


Plutarch de Reh. g 70 Sανννανσαν % % % n * 


Solert, Anim. Tt is thus, that Plutarch, in a very fine Paſſage, ne the Inhuma- 


Add. Trat. 
b nity of Cato Major for ſelling his old uſeleſs Slaves, to ſave the Expence 


1 N 8 of their Maintenance, and concludes his Reflection 1 in theſe words : 
ON. . 


Edit. Mangey. 
7 Ou Yep we robipary i 1 oe 75 UU t E201 Xen5tov, KoTey]e % % 
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* Illud igitur vobis oft etiam con PR andum, multos Graecorum ſaepe decreviſſe, veſtris uten- 
dum coffe Lrgibus : id quad vobis laudi haud injuria ducitis. Nam verum illud mibi videtur, 
quod guendam apud vos dixiſſe ferunt omnes cordatos in ea eſſe ſententia, ut Leges nihil 
aliud eſſe putent, quam mores Civitatis. Danda igitur et opera, ut ece quam optimae ee 
videantur. 1 

+ Excrcitatio quaedam quae ducat ad Humanitatem et Miſericordiam. 

+ Negue enim Animantibus eft ut calceis et utenſilibus utendum, quo fed et min! NMeriis pro- 
br toms attrita: ſed fi nihil aliud, meditandae certe humanitatis cauſa debemus in his nos 
ante ad manſuetudinem et benignitatem aſſuefacere, Equidem ne bovem quidem ego operarium, 
4 ſenium, nedum affecium detate hominem — by 8 

0 


CIVIL LAW. | 161 
So the Athenian Legiſlators reaſoned, when they guarded the Perſons 
of their Slaves with the ſame Diligence as their own. One would wonder 
at firſt hearing, ſays Aeſchines 85 Ti 0yToTE 76 vel 760 TiC UCpews WeoTe- 
pen TETO To piu, To, TAN AOTAQN. ro de, ee TROTyTE, eue), & 8 228 
fees Abnvaic, 071 TETo Wavrwv 4, EN. & Yap UTE THY OMKETAY Ear sdacey molth. p. 17. 
6 vouoberns, anne CurowpDs iu, EQILAT w arixav The Tov N 
VSpewg, wo οανꝗỹ und eig rug dur Ui gan. 
My Reader may find this Benefit, at leaſt, from theſe Remarks, that 
He will obſerve Law ſometimes to conſiſt of moral Lectures, as well as 
practical Injunctions; and to what I have obſerved above may add * pag. 45. 
another Cauſe, why the Conſtitutions of our Fore-Fathers, at firſt bluſh, 
and to a leſs e e Inquirer, do not always carry their Reaſon and 
their Evidence along with them, | 
But I proceed to ſupport what I laid down at the Beginning of this 
Head, That a Law thould not only be pgſſible, and reaſonable, but 
« ]aft of all, directed to the Uzihty and Emolument of thoſe who are di- 
« reed by it.“ I mean, in its general 'Tendency and Deſtination; becauſe 
it is very poſſible, that Particulars may ſuffer, when the Public is bene- 
fited. For there the Law never deſcends : but her Theorems and her 
Language are as general, as it is poſſible, | 
Nulla Lex fatis commoda omnibus eſt: Id modo quaeritur, ſi majort 
parti, et in ſummam prodeſt *. + LO KEV; - 
This alſo I ſpoke to, in ſome meaſure, in the place laſt cited *, Where s 
I obſerved, that though Reaſon /i. e. Utility) and Law were connected, ED 
yet our Conduct derived its Influence, not from the Reaſon, but from 
the Authority: WE, | 
Negue enim in Lege Ratio quaeritur, ſed Auftoritas *, 3 Hieron, 
Something of the general Utility of Law, and the Deſign of its Ope- + anti | 
rations, We have ſeen above *, and the Ancients are full of this Per- 3 wy 
ſuaſion. Bk : | Tom. II. Ed, 
Omnes Leges ad commodum Reip. referre oportet, et eas ex Vtilitate ; 5 95. 
communi, on ex ſcriptione, quae in literis eſt, interpretari. Ea 
enim virtute et ſapientia majores noſiri fuerunt, ut in Legibus ſeri- 
bendis nibil ſibi aliud, niſi Salutem atque Vtilitatem Reip. propo- 
nerent Nemo enim Leges Legum cauſa ſalvas efſe vult, fed 


3 c, Timarch. 


V 


 Retpublicae *. 1 Cic. I de 
Nam qui Jus Civile contemnendum putat, is vincula revellit, non 12 
modo judiciorum, ſed etiam Vtilitatis, Vitaeque communis *, e 14. pro Cae. 
ry | | | cin. 9 25, 


2 —_ 2 


2 


2 latim miretur, qua de cauſa Legi contumeliae etiam ſervorum nomen fit adſcriptum. 
Id vero fi conſiderabitis, Athenienſes, omnium rectiſſimum eſſe invenietis. Neque enim ſervi 
tantae curas fuerunt Legiſſatori, ſed quia nos conſuefacere voluit ut a contumelia Ingenuorum 
magnopere nobis temperaremus, adjcripſit, F vs guidem contumeliam e * 1 

5 | | | ere 


162 TC 
There is upon this Topic a Paſſage not to be neglected in Plutarch's 
Life of Solon. 9 | | 
Ter o Ard Vbopevoy, XATAYENGY The Wpayuarteing E £onuvOcy 
lou Tpaififac 1 pee reg cdneleg E EA ro WOAITAV, & 
unde TwY cpaxviuy Nite, , dg ERA, Tg f Gαοονανε e Neo 
TWV @NMTROpEvw Hen, vo d Tw duvatTwy E mz iu de 
Tov 0s Lonwve Wpos THUTH Prov Eee, ors E ouvbyuas pero. U- 
AT]eow M oudeTEpWw NVTITEAE; £5 Debbie 70 Feppever* E Tec 
vous bro oe cope r Tos oN, woe co. TOU vo 
ſBerTwy emideitou To dauoTERYED. by | | 
Thi; Notion by ſome old Writers has been carried to that extravagant 
Heighth, as to be fatal to their Conceptions of Juftice and Morality. As 
? 1. Serm. Ill. if what Horace advanced ”, had been true in its rigid Signification, 


8. 
; Atque ipſa Vtilitas, Fuſti prope Mater et Aequr, 
and all Juſtice and Injuſtice, Right and Wrong, had been only other 


words for Conveniency and Ill- Accommodation. This Point has been 
*Prolegom. well ſtudied, and well confuted, by Grotius*, Pufendorf*, and their Com- 


44 4 et mentators, to whom I refer my Readers for their farther Satisfaction. 
—T y ihe | | VI. 7 RS 5 ö 
The Contents of a Law ought to be of a Legal Nature. A Legiſlator 
ought to be directed, not onlybasai by the Rules of his Nature, which 
muſt never be contradicted, but alſo by theeſtabliſhed Rules of his Country. 
The Romans in particular, no bad Models to copy after, were ſo delicate 
in this reſpect, that We frequently find theſe Clauſes in their Acts, to 
guard againſt any Overſight of this Nature: | 
S$IQVIDIVS NON FVIT ROGARI-EIVS HAC LEGE NIHIL 
ROGATVM. „„ | 
This was ſo common a Form with them, that in the Old Note-books, 
which are ſtill preſerved of that People, We find this among them: 
E. H. L. N. R. i. e. Ejus bac Lege nibil rogatur. 
And | ie | 
'  $IQVID CONTRA ALIAS LEGES EIVS LEGIS ERGO LATVM 
* Paulus Dia- ESSET VT EI VI EA LEGEM ROGASSET IMPVNE ESSET '. 
conus apud | | 
Patſchium. | | | 2 5 | es Poeieds 5 
col. 1599. | | | | 5: 
Cic. III. ad * Enimvero re intellecta, deriſiſſe Anacharſin molitionem Solonis, qui civium /e injurias et 


0 0 7 cupiditates putaret refraenaturum ſcriptura, quae nihil a telis araneorum differret, ſed, ſicut 


1 illae, imbecillos tenueſque Het, quos comprehendiſſet, retentura, validas vero et pecunisſs 
p. 138. tranſmiſſura. Quibus Solonem ferunt occurriſſe, flare hominem etiam pactis conventts, gude 
Pichaci II. Katt parts expediat violar ez ac Leges ta ſe temperare civibus omnibus, ut futurum perſpicuum 
Subſeciv. 15. ett, antiquius efſe celere juſtitiam quam jus violare. | 95 8 n 
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It was moreover the Attention of the Licinian and Aebutian Laws, 
that no one propoſing a Bill, relating to any Truſt, Power, or Profit, 
ſhould convey that Truſt, ezc. to himſelf, or any of his Relations: 


Leges enim ſunt veteres, neque eae Conſulares, ſiquid intereſſe hoc ar- 
bitramint, ſed Tribunitiae, vobis majoribuſque veſtris gratae atque 
jucundae. Licinia eſt Lex, atque altera, Aebutia, quae non modo 

eum qui tulerit de aliqua curatione ac poteſtate, ſed etiam collegas 


efus, cognatos, affines excipit, ne eis ea poteſtas curatiove mandetur. b Cic. II. 
grar » 8. 


Verum fit. quid? Operum publicorum exactio: quid ? Nominis in- 
ſSeriptio, tibi num aliud videtur efſe, ac meorum bonorum direptio? 
praeterquam quod ne id quidem per Legem Liciniam, ut ipſe Tibi I 


curationem ferres, facere potuiſti *? _ Donn k 8 
VIII. 


Ilt was provided Lege Caecilia-Didia, that No one ſhould. propoſe 
a Law per Saturam: i. e. concerning ſeveral Things at once of a different 

Nature. Y | | | | | | 

Quae ſententia Caeciliae Legis et Didiae, niſi haec, ne populo neceſſe 


fit in conjunctis rebus compluribus, aut id quod nolit accipere, auto» 
N | 5 Id. ibid. 


id, quod velit, repudiare © | | 85 | 
Qui agent, non plus quam de ſingulis rebus ſemel conſulunts *. | 2 Ut. de 
| 8. &+ 


This is corruptly called by ſome Writers LEX 8ATYRA. 


Alii autem didtam putant a Lege Satyra, quae uno rogatu multa fimul 
comprehendat : quod ſcilicet et Satyra carmina multa fimul et pob- 
mata comprehenduntur. Cujus Legis Lucilius meminit in primo : 


Per Satyram Aedilem factum, qui Legibus ſolvat, 
Et Salluſtius in Jugurtba. Deinde quaſi per Satyram ſententiis exqui- 
fitts in dedition:m accipitur '. 1 | 


= f I. 3. col. Edie. 
IX. Putſch. 483. 


Several of theſe Proviſions in the Roman Conſtitution, which I have Add. Turneb. 


7 Diomedes 


lately mentioned, particularly that Number VI. were calculated to pre. N. Ad- 


- . > * * ſ⸗ . . 
vent, what the Ancient Spirit of Legiſlation was fo averſe to, a F requency ex 0 


of Repeal: and here let me obſerve ſomething de Legum Poenitentia. ors. 2. 
The famous Inſtance of this Averſion among the Locrians, is ſo well 
known, eſpecially to all Readers of Demoſthenes, that I might be excuſed 
the Quotation. But here it follows from that-W riter * : 3 III. 
| | h | | it, Cant, 
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vopepuenn . fe vag BT WG 0409]cu geb Tois vd ESε˙νοẽ 
N Yopaors, D To b EHS EDEN, X 41 geg To Peryoe, 
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Gore: vapzov eauvev Tibeva, e  Broxw Tov rpc Nn voueabejer* 2, 
Cen wh Kanog % xi £4104 0 „aue G., CE) rihels 2 X Kh 
£ Oy 2 rig meer, ETiar YO T8 Geox. E vag ron xh 2 1 

TOAMwT1 Teva 22 Toic de Tana KEpaEv0G c goil 


There was but one Inſtance of a Repeal in this Country, continues my 
Author, for the {pace of two hundred 0m and at upon a very ex- 
traordinary Occaſion. 


It was a Law of the Locrians, that whoever ſhould firike out an Eye 
of a Fellow-Subjeft, ſhould be puniſhed with the loſs of one of his 
own: and this not redeemable by any Compoſition whatſoever. There 
happened to be a Miſunder/landing between two Citizens, one of 
which was already blind of one Eye: and his Adverſary threatened 
him with the loſs of the other. Upon the Reflection of the great 
Inequality in this caſe, and imagining that a total Blindneſs was 
as bad as any thing he could ſuffer from the Penalty, He ventured 
to propoſe a Law, and carried it : 


Edv _Tis ev xi. e dy, abe noe Tapagei, wa 
Ty l TupePope apuPITER? Nh. F 


It is almoſt impoſſible to deſcribe with exactneſs the Care which was 
obſerved by the Athenians in Affairs of this nature. The Oration of 
Demoſthenes laſt cited, will furniſh many Proofs of this Attention, and 
thew the Formality of Proceſs which was obſerved upon the Introduction 
of a new Law, and the Repeal of an old one. 

Hence it was, that we read ſo frequently in the Authors of that Coun- 
try of the Tęapal mapavuwr, the public Charge againſt ſuch as ſhould make 
any Motion not confiſtent with the ſtanding Rules of the Conſtitution. In 
which Caſe the Penalty was very conſiderable. 


"—_ : _ 


— — 


* Narrabo autem vobis, judices, quo pacto Locris leges farre ſoleant, nihil enim vobis nocu- 
erit exemplum aliguod audtviſſe, tale pracſertim, quo laudata reſpublice utitur. nam illi 
uſque ades cenſent veteribus legibus utendum, et inſtituta patria ornanda eſſe, non ad cujuſuis 
libidinem et injuriarum impunitatem leges ferendas, ut fi quis legem novam rogare velit, collo in 
baquerm inſerto id facere cogatur : quae lex fi honeſla et utilts videtur, auftor eus vivit et abit ; 
ſin minus, *periit conſtricto laques. proinde novas rogare leges non uudent : ſed veteribus reli- 
groſe utuntur. 

t Siguis oculum luſco excuſſerit, ul contra utrumgue eripiendum, ut pari calamitate utr tu 


confii 15 entur, 
And 


CIVIL LAW. 165 

And not only ſo, but the Law was open againſt ſuch as ſhould not | 
only propoſe an egal Bill, as I may fo call it, but alſo a 4% expedient 
one. But, that the Terror of the Law might not be immortal againſt 
Offenders in this Particular, the Propoſer had his Qyretus after the Ex- 
piration of one Year, but an Inquiſition lay againſt this Propoſal for ever. 
Hence alſo, among other Conſtitutions to this Purpoſe, We find the 


following : 


: Evau]iov oe vc Ee Tena rihera. Tov ' Yopueay Tv E Anderi. 2 Je 
rig AUTOS TG TOY VOY 70 ve iat vr ETEpoy ev]ijin wn eri|nduov TW 
Ab yar on, ws " 1 e TY vito TW, Ta ggg eV KAT QUTE 
XaTH To0y Vopeov O75 KEITOU E0w TC wn emijnecoy In v * Kg Pag. 


This Tenderneſs for their old Laws is in no Inſtance ſo viſible, as 
in that Unwillingneſs to part with them, but on the beſt and moſt ſatiſ- 
factory Concluſions. It was upon this Principle, That new Laws, De- 
crees, efc. among the Athenians, were ſaid to be ſcanned, ſearched and 
examined, doxiucted ai, like Candidates for an Office, before they ad- 
| mitted them, and the ſame Proceſs obſerved, before they ſet others aſide : 
That their Authors ſpeak of Laws, as they would do of DEFENDANTS, 
or parties in an Action; That We hear of them being cited into Court, 
Panding Trial, and, in conſequence of that, either condemned, or acquitted, 


which the Paſſages here quoted will teſtify : 
TI gro To Axa WOXxno Twy E& ol vag, QENEP PHTOPA, PPA- 


@SONTAI APANOMQN . T Pale 6 t. T 
——Nepov, ov Tiuzpy0- roc X srego- reid vo- roges ouve) loves, 
. > Aeſch. cc 
TETPAMMENOI eig! £1 1 £771]n0E40v eL || — 
See here the Difference between PAE LAL rhei, and Ano a- — 8 


SELOAl. 


Tos 0 E Adel, of glue cp B% eixoTws UE ATIOTPATALOAI GOKET1, 
£vi0s T EAAYVWY, OG KEAEVEL ** EYKUGY, Ev og aver, peg, TEX, 
Plutarch. de 


ee 3 1 5 | ſera Numinis- 
| vindicta. 


Cuontrariam vero ferre Lagen receptarum Legum ulli, nemini liceat. Siquis vero Legem 
jan latam antiquans, alteram ejus vicem regarit, quae utilis non fit Athenienſium Populo, 
aut contraria fit alicui eorum, quae jam obtinet, ei dicam ſcribito, JO Legem, quae in 


cs lata e/t, qui damneſam Legem rogaverint. 
. + Hoc Jus multi ex iis qui in Legibus ver ſantur, vocant in judicium et crimen Rogaticni: 


contra Leges latae, quo pacto vocarent oratorem. 
0 Legem, quam Timarchus et alii hujuſmoa Oratores per cmſpiratimen quaſt e 


Rep. non eſſet, in jus vocarunt. 
I Legem vero Aegyptiacam, quae jubet, ut poena mulieris Praegnantis, bi capitis damnata 


| Torr rt, uſque ad partum differatur, annon Oy: ex Graeccis jure vabis videantur deſcriplille ? 


Right. 


* 
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Right. It was deſcribed or copied by many of the e States, > 
others alſo. We find ſomething like | it in the Laws of Numa, and it has 
f 1 5-18. a Place in the Digeſt . 
Add, vi.” |. To proceed: As they uſd PPA®SELCOAI vow i. e. To indidt a Low 
Judaeus, T. II. ſo Ne, or rather Vip H¹, was ſaid ADQNIZEE®AI, when it flood Trial, 
P:2: 395 OETDEIN, upon the ſame Occaſion, AIO FETT EIN, or NIKAIN, when 
Ed. Mangey. , 
Quintitian. it WAS acquitted : and EIAE ro pio ua was the OO when the Accuſer 


Declam. 277. on the contrary, got the better. 
Aelian. V. 
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V. II. 18. EI TPA YTAMENOI TON NOMON, E EISATONTEL EIS MAE. G 
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q | Cit | 222 EAOZEN eigne, % 2 AITEOTTEN 7, 7 
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* Join. III. 
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Demoſth. c 


Tb Upon the whole, it is the Effort and Deſtination of Law to be perpe- 
2g. 368. tual; and the fame Conſtancy and Reſolution which diſtinguiſhes a Man 
I. III. Edit. in his private Character, is alſo a Diſtinction of Law in its public. But 


Cant. 

7 Ibid. pag. it is not the Condition or Circumſtance of our Nature. The Improve- 

369. ments of Life, and the Leſſons of Experience, will work an Alteration 

Ig pag · in both Characters alike. Time and Maturity 
Jo 

> Demoſth, | | Chaoniam Pingui glandem mutavit ariſta, 

A Poculaque inventis Acbeloia miſcuit uvis. 

ag. 564. 


om, III. And the ſame Reaſon holds good 1 in Law, as We know by . | 


73 3 9 and as the Hiſtories of all Nations and of all Countries can readily inform 
Demo 
us. 


Ariſtocr, pag. 
291 Tom. III. 


28 Non ignoras legum opportunitates et medelas pro temporum moribus et 


pro Rerumpub. generibus, ac pro utilitatum praeſentium rationibus, 
proque vitiorum, quibus medendum e, Jer voribus mutari atque Aecti 
neque uno ſtatu confiſlere, quin, ut Facies coeli ac maris, ita rerun 
atque fort unae ie varientur. Quid crates v _ eft 


— KJ. TY A * * . 4 


* Legem ect et veſtris fententils fubjetum. | 

+ Accuſant decretum - fiſtitur coram wobis: judicatur factum & ſecundum Lo: et. ab 
ſolvitur. 

Lex quae nunc apud Judices ef. 

Ad decretum violatarum Legum rerum fecit, et forum ingreſſus, t eflibus produis decre- 
tum damnavit. 


** Ours enim non ſecuro animo denus ſcribet, fi hoc [d:cretum] fuerit abſolutum ? — 
damnatis decretis· — eſt abſolutum. 
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Rogatione illa Stolonis jugerum de numero praefinito ? Quid utilius 
Plebiſcito Vecomo, de coercendis mulierum hereditatibus ? quid tam 
neceſſartum exiſtimatum eft propulſandae civium luxuriae, quam 
Licinia et Fanma, aliaeque quidem Leges ſumptuariae? Omnia 
tamen haec obliterata et operta Junt, Crvitatis opulentia fue 
quibuſdam fluttibus exeſtuantis *. C ell. XX. 1, 


It was well ſaid by Zaleuchus, if what is attributed to Zaleuchus _ 
be relied upon : 


Tr arb gem. ada rug xc VOUBC, & rahôv, 80e oupePep ov. uro ds 
vous Hei. we 17) wpeevor K&] axpa|eiot ou % Kanov N TupGepor *. 3 # 3 Stobacus. 


However all States ſhould be careful how they reſcind their own Acts, 


or thoſe of their Fore-fathers. For it was finely expreſſed by Auguſtus* : 8 12 Caſſius 
Q. i 


Te Ev TAUT » Hatvoiſa, X&v tip 7, oH rege roy de randoraufdliun, 
x i e, do. + 


And this leads me to conſider 


X. 


The Effect of Laws in their Operations upon one another. 

In the Imperial Conſtitutions We frequently find ſuch Expreſſions as 
theſc: | 

Hac lege perpetus valitura ſancimus. 

And it is not unuſual, that at the End of ſeveral Statutes and Ordinances, 
the Authority which directs them, ſhould expreſs bis Deſire of their 
Perpetuity, by a ſpecial Clauſe de non abrogando, viz. That whatever ſhall | 
be enacted in Contradiction to the Diſpoſition of Law in this particular 


dtatute, ſhall be null and void *. * Puſendorf, I. 


But This is only a Proof of their Wiſhes, not an Inſtance of their © 
Power. For how abſurd would it be, to uſe the Words of my laſt-cited 
Author, that a former Decree ſhould diſannul a latter; fince abſolute 
Power cannot bind and reſtrain in itſelf; and ſince that which is in its 0W7 


Nature ſubject to change, cannot be made fixed and irrevocable ? 


And yet we find it to be Law: 
Leges et Conſtitutiones Juturts certum eft dare formam negotiis, non ad 
facta praeterita revocart *, C. 1. 14. 7+ 


If therefore, from the laſt-cited 'Text, Law cannot operate in prae- 
teritum, and, if what We had juſt before eſtabliſhed, be true, that it can- 


not influence or direct in ſuturum, what is its Power and Efficacy ? 


* 4b haminibus vinci figs; 1 neque bonum, neque il el: at Legi meliori eas * vidas 
. et bonum eft et utile, 
Nude in eedem manent flatu, etiamſi Ayo 4 4 nt, magis proſunt, quam guae ſubinde, 
ct. 25 in melius, maventur, 
Theſe 
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. CIVIL LAW. 
| | ' Theſe two poſitions are true, and yet not inconfiſtent. The Operation 
of Law is naturally forward. Law is a Direction of Manners, pre- 
ſcribing what 1s to be avoided: but they are things in futuro only that 
can poſſibly come under that Deſcription, 2. e. can be avoided or not. 
It is a Leſſon or Rule of Conduct, wherein each man is told, what is 
expected from him for the future; but It is altogether unconcerned as to 
the Part in which that Man acted before. And how ſhould it be other- 
wiſe? For as Poſitive Law is only a Declaration of Will, and is gene- 
rally concerned in prohibiting ſomething which before was not prohibited, 
how great would be the abſurdity to puniſh a Tranſgreſſion before it was 
declared to be fo, and reſtrain an Evil, which, ex Hypothehr, is no Evil 
at all? f . e | 
Quid enim Antiquitas peccavit, quae pragſentis Legis inſcia, priſtinam 
5.6.23. 29. ſecura eff Juris obſervantiam 7. 7 | 
In Lege Voconia non eſt, Fecit, Fecerit : neque in ulla praeteritum 
tempus reprehenditur De Ture Civili ſiguis novi quid inhi- 
tuit, is omnia, quae ante acta ſunt, rata eſſe non patitur ? Cech 
nibi Leges Atinias, Furias, ipſam, ut dixi, Voconiam, omnes 
eries in omnibus ſtlatui Jus, quo 


* 
. 
8 
A 
* 4 
> 8 
<4 
ix I 
#5 A 
2 
ry l 
. , 
2 
* 
. &# 
® 


praeterea de Fure Ciuili; hoc rep 
* Cic. III. poſt eam Legem Populus utatur 5. 


Verrin. 42.“ | iy SE 
J But then This regards only the Aclions of ſuch as are ſubject to Law, 
not the Diſþofition of ſuch as have a Power of forming it. And therein 
conſiſts the Diſtinction of thoſe two Principles, which I have laid down. 
For as no Previous Inſtituted Law of Man can prejudice or invalidate 
any future Conſtitution ; ſo no Future Conſtitution can operate to the 
Prejudice of any paſt Action. It is an equal Abſurdity, that Law in the 
one Caſe ſhould valere ad ventura, or in the other, ad praeterita. 
What I have ſaid of the Prevalence of Law in Futurum only, will 
have its uſe in the following conſideration. I have ſaid, that no Law- 
giver was tied down to his own Reſolutions, but that either He himſelf 
or Thoſe that come after him, upon proper Emergencies, and upon proper 
3 Suggeſtions, might alter them for the public Advantage. It muſt however 
3 be underſtood with this Reſtriction, That He cannot alter his Mind to 
_ *D.50.17.75. % another Man's Diſadvantage*, or amend a Law, which to another has 
« created a Right,” And even this Reſtriction wants to be reſtrained it 
ſelf: For “ As to that Man, he is bound; as to Others, not.” The 
Whole of this is beſt ſeen by Inſtance. As it is a Matter of Indifference, 
whether the State permits a man to diſpoſe of his Effects by Will, or 
directs them in the Channel of Nature to the Heir at Law, I can ſup- 
poſe one of the Directions altered on a ſudden, and Wills, for Inſtance, 
to be declared of no Force hereafter. Here many things will meet my 


Reader's Obſervation, which I have been diſcourſing upon above, viz. 
| 1. As 


EVIL LAW 
1. As either Way of Succeſſion, vel ex Teſtamento, vel ab [nteflato, is 
indifferent, the Law may direct either Courſe indifferently, and 
change its Mind uncontroulably. _ | | 
2, Thoſe who were in Poſſeſſion of Property before, under the Ope- 
rations of a Will, were in Poſſeſſion of a Right, which no power can 
defeat by the Alteration of Judgment. 


| 


For if an Alteration of Judgment in the Legiſlator could defeat a a 


Right created before, then a Law can valere in praeteritum, which 
We have ſeen to be abſurd. | 

4. However, a Right thus created to Titius (for Inſtance) hinders not the 
Lawgiver from preſcribing other Regulations to Sempronius. He is not 

tied down fatally to his own Conclufions, nor thoſe of others. 

5. But as there cannot be two Laws for two ſeveral People, ſince Law, 
as We have ſeen, muſt ſpeak a general Language, the Effects only of 
the former Law live in Titius: But Titius, as well as Sempronius, is 
concluded by the new Law for future Events, which was all this new 


Law could engage for, in the perſon of Sempronius, as well as in the 


Perſon of Titus. 


However it is not to be doubted, but that Laws may in ſome Senſe, 


and in ſome particular Conſiderations, have a Retroſpect. If a Law be 


introduced to explain or interpret an old one: 


—etiam ſecundam poſuimus Legem, eadem valere ſancientes 
 hanc quoque ſecundam noftram Conſtitutionem fimiliter adjecimus, 
oportere ejus legiflationem et ad ſeniora referri tempora, exceptis 


tin 


169 


illis cauſis, guas aut Fudicialis Sententia, aut Tranſactio terminavitꝰ. o Nov. 19. pr. 


If it be enacted de rebus adhuc pendentibus If it be declarative of com- 
mon Law, or of natural Law If it ſhould be introductive of an Ex- 
ception or a Releaſe: As for Example; If the legal Intereſt of Money 
| ſhould be lowered by a new Law, it is plain, that a former Act, (namely 

the Obligation for rendering a larger Intereſt) is diſſolved by this Law, 
and a new one contracted. Many more Inſtances might be produced, 
and fome may be found in a good Writer upon the Digeſt '. 

To proceed therefore in contemplating the mutual Effects of one Law 
upon another, We have ſeen in general, that a ſubſequent Law takes 
Place in Preference to a former one, which 1s contradicted by it. It may 
admit of ſome Doubt, ſhould the firſt be a /þeczg/ or particular Conſtitu- 
tion, and the other a general one. For That, by the Singularity of its Cir- 
cumſtance may be fairly ſuppoſed to have eſcaped the Notice of the Law- 

maker, being, upon the Matter, a Thing almoſt as much of fact as of 
Law; or being Ended upon a particular and private Reaſon, which He 
haas no Intention to controvert in his general Sanction, may, in many 

_ Inftances, maintain its authority, where no Non-ob/tante is expreſſed, to 


I Voet ad Lib; : 
HIT; 


I. Tit 
Y 17. 


repeal _ 
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repeal or determine it. But there can be no Doubt, when a ſpecial Con- 


. 48. 19 41. ſtitution ſucceeds a General one. | 
50 17-59 If it ſhould fall out, that one Civil Sanction, by a particular Circum. 


3 Quintilian, 
— 


— 1 - 


4 Cic. II. de 


I. veat. 49. 


ſtance of Time, Place, or any unforeſeen Incident, ſhould claſh with 
another; or a Contradiction of Law ſubſiſt, where a Priority of Date, 
not recoverable through a Length of Practice immemorial, will not 
adjuſt the Preference; many Conſiderations have been offered to eſta- 
bliſh a Superiority. As, the general Reſcripts of the Prince, or the Con- 
ſtitutions of a whole People prevail over the private Rules of a Fraternit 

or a Corporation——Thoſe which concern the Regards of the Public, 


over the Regulations of private Property——A Law which injoins, 


over that which barely permits That which lays a Reſtraint, over 
that which directs A Law guarded with a Penal Sanction, over 
that which 1s not A Law with a greater Penalty, over that which 
has a leſs: with many more Caſes of this nature. OL 
Item, aut confeſſum eſt ex utraque parte Jus, aut dubium. Si confeſſum 
eſt, haec fere quaeruntur : utra Lex potentior ad Deos pertineat 
an ad homines : ad Remp. an ad privatos : de honore, an de poena : 
de magnis rebus, an de parvis : permittat, an vetet, an imperet. 
Solet tractari et utra fit antiquior, et velut potentiſſima, utra minus 
perdat ; ut in Deſertore, et viro forti, quod illo non occiſo Lex tota 
tollatur, occiſo, fit reliqua viro forti alia Optio. Plurimum tamen 
eſt in hoc, utrum fiert fit melius, atque aequius, de quo nibil prae- 
cipi, nifi propaſita materia, poteſt 3. - 
Primum igitur leges oportet contendere, confiderando utra Lex ad 
majores, hoc eft, adutiliores, ad honeſttores, ac magis neceſſarias res 
 pertineat. Ex quo conficitur, ut fi Leges duae, aut fi plures, aut, 
quot quot erunt, conſervari non poſſint, quia diſcrepent inter ſe, ea 
 maxime conſervanda putetur, quae ad maximas res pertinere videa- 
tur. Deinde, utra Lex poſterius lata fit. Nam poſtrema quaeque 
graviſjima eft: Deinde, utra Lex jubeat aliquid, utra permittat. 
Nam id quod imperatur, neceſſarium: illud, quod permittitur, vo- 
ſuntarium eft. Deinde, in utra Lege, ſi non obtemperatum ſit, poena 
aficiatur, aut in utra major poena ſtatuatur. Nam maxime con- 
jervanda eft ea, quae diligentiſſime ſanta eſt. Deinde, utra Lex ju- 
beat, utra vetet. Nam ſaepe ea, quae vetat, quaſi exceptione qua- 
dam corrigere videtur illam, quae jubet. Deinde utra Lex de ge- 
ners omni, utra de parte quadam : utra communiter in plures, utra 
in aliquam certam rem ſcripta videatur. Nam quae in partem ali- 
quam, et quae in certam quandam rem ſcripta eft, propius ad cau- 
Jam accedere videtur, et ad judicium magis pertinere. Deinde ex 
Lege utrum ſlatim fieri neceſſe fit ; utra habeat aliquam moram et 
ſuſtentationem, Nam id quod ſtatim faciendum fit, perfici prius 
oportet *, | CEL ATTY 55 
2 | I might 


I might moreover, under this Conſideration, obſerve upon the uſe 
which a new Law may have in explaining or interpreting an old one. 
But this has in ſome meaſure been touched upon above, and it is alſo a 
Point which lies open to common Reflection. | 


3 5 XI. | 
Let us ſee 3 the Sanction of Law. A Perfe# Law con- 

ſiſts of two Parts: a Precept and a Commination. As it is defined by Pa- 

inian', not commonly commune Praeceptum, but alſo delictorum Coerci-, P. 1. z. 1. 

io. Theſe are the two effential Parts of a Law: the Firſt to mark out 

our Duty, and the Second to enforce our Obedience. And it is from the 

the laſt, that Law properly receives its Force and Spirit. For was the 
Lawgiver only to direct or ordain, without being able to ſupport his Or- 
ders, by inflicting ſome arbitrary and diſeretionary Pain upon the Tranſ- 
greſſor, it would rather be Counſel than Law. 2 | | 
Therefore what has been brought from YVipian, Macrobius, ete. re- r ad 
lating to a leſs perfect Law, ¶ Minus quam perfecta Lex, which puniſhes, Cap. III. 
but not reſcinds the Act) and a Law abſolutely imperfect, ſin qua nulla ; y1gian, Tit. 
deviantibus poena ſencitur *, which neither reſeinds the Act, nor puniſhes init. 

the Tranſgreſſor) has no Application here, if what the Modern Lawyers * Macrob. ad 
lay down be juſt, v2. that a Law with no Sanction at all, is zo Law at $9mn. Scip. 
all; it cannot ſubſiſt without it, and therefore, if not expreſſed muſt be 
| ſuppoſed to be reſerved to the arbitrary Pleaſure of the Lawmaker 9. 

This is called the Sanction of a Law, which for very good Reaſons, that“ : 
have been collected by modern Writers upon the Subject, conſiſts more e 
properly in denouncing Evil to the Offender, than in throwing Encou- 
ragements before the Tractable and Obedient. In other Words, though 
1 may be ſaid to guard ſancire] my Commands, by any Expedient that 
will invigorate their Execution, yet that ind of Sanction has, by an uni- 
verſal Conſent, obtained, which conſiſts in Commination, rather than 
 Allurements: | — | 8 
Poena Metuſque aberant, nec verba minacia fixo 
Aere legebantur '., | 8 
„ 85 et. 91. 
— Dicant cur condita fit Lex DL 
Bis ſex in tabulis, aut cur Rubrica minetur, 

Quade probibet peccare reos *. Os 

And this is the Reaſon why Leges, among other things (as the Walls mach. 757 
and Gates of a City, the Perſons of ſome of the Roman Magiſtrates, | 
etc. were called Sanctae, not from any ſuppoſed Sanctity (in our Notion 
of the word) inherent in them, but becauſe they were guarded or fenced, 

round by this Civil Penalty. They come not under the Notion of {ces 
sach or RELIGIOSAE, but make a Head by themſelves under the 
Title of SANCTAE or Sancitae. 


9 Pufend. I. 6. 


EA Proprie . 
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| Proprie dicimus Sancta, quae neque ſacra, negue pr ofana ſunt, 7 d 


ſandtione quadam confirmata : ut Leges ſanctae ſunt. Sanctione enim 
| guadam ſunt ſubnixae. Quod enim Janttione quadam ſubnixum eſt, 
3 D.1.8.9 3. id ſanctum eſt, etji Deo non fit conſecratunm *. 


Sanctae quoque res, veluti muri, et portae Civitatis, quodammodo 
divini Juris ſunt Ideo autem muros ſanctos dicimus, quia poena 
capitis conſtituta eſt in eos qui aliquid in muros deliquerint. Ideo et 
Legum eas partes, quibus poenas conſtituimus adverlus « eos qui 


4]. 2. 1. 10. 

Aj Mazeb. | Contra ra Leges Fecerint, Sanctiones vacamus *. 
III. Saturn. 3. „ 

Manut. Quae- XII. 

fit. p. Epiſt. II. 


l I have ſome more Conſiderations to offer upon the Properties of Poſi- 
O. extr. , 

Popm.deDif. tive Law: but, as they are perhaps leſs intereſting, or leſs ſtriking than 
fer. verborum. the former, I offer them here per Saturam. 

4 n they ought to be Public, Plain and Perſpicuous, is the Appre- 
Wah leg. « henſion of every Capacity. As the Doctrine they convey is new in its 
Ambig. own Nature, it would be ridiculous on the fide of the Impoſer, and griev- 
Holiday on ous on the part of the Subject, to conceal it in any degree: if either the 
 Juvenal.ESat- Declaration of it ſhould be leſs notorious, or the Language leſs intelligible, 
Ernſt. ad Ne- than the Purpoſe ſeems to demand. I will not, with Plato, expect the 
pony an Attic. Grammarian in the Legiſlator, but muſt condemn ſuch as drew up their 
3 Lexie, Syſtems in Symbols and Hieroglyphics ; /ament the Revolution of Lan- 
v. RELIGIOSI. 2 which in the Roman Syſtem, and ſome others I could mention, 
saxcixs. hag given Occaſion to numberleſs Volumes of Commentators; and as for 
1. Crate lo. that Exploit of Caligula ©, who wrote his Laws ſo ſmall, that they could 

yiOs 

5 Dion. Caſſius not be read, and fixed them ſo high that they could not be ſeen, I want 
LIX. zs. a Name to expreſs my Conception of it. 
Sueton. in Ca. That Laws ought to be Few in Number, has been the Sentiments of 
1 #*., moſt Nations, but not the Happineſs of many to experience. It was a 
27. hard ſaying of Tacitus, Corruptiſſima Rep. a Leges”. But to the 


lame Purpoſe is that of 1/ecrates before him: 
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oe. Tv W N abr H a yep b e Woe peeve ran 

aaßfufacrur, D vilveteu TE opus dia ſaci c Rai. de? 9. 729 

80 ToA]evopueves & 7009 Foes Hur LGU pala un, GAN EN rag 

Wuy His E q Xe 70 OK. OU yo oi eee, GANG Tolg Ihe. KANWS 
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pag. 217. Ed, | 
Wolf. 1570. | a 3 Dee; 


* Multitudinem autem et accuratiorem legum conſtitutionem, fignum eſſe mali flatus Reip. 
Nam dum delicla quaſi aggeribus objects coercere nitantur, neceſſarto cumulari leges. Decere 
autem prudentes magi/iratus non porticus implere legibus, fed efficere ut Cives animis 11 unn 
habeant ju/litiae Hiuarum. Non enim . aut . ſed Praeclara inſtituta e Heere 
Civitatem. 

6 | : Ge To 


To the laſt Clauſe of this Sentence the Tranſlator has not done Juſtice. 
It is what Tully means by his 8ERENDI $VNT MoREs, A great Atchieve- 
ment, but, as I have obſerved before, what Legiſlation is ſcarerly equal to. 
I ſhall cloſe this Reflection with a Paſſage of Plato ; * 85 = 
1 85 Iag olg WAA v, E di, Waps TET0G 3%, Elo. oui. xabares C 9 
| To Ty iaſgol, oO d voc cies ava πν ůã—ꝛü3 Ag. | 8 
8 I proceed to obſerve, that Human Laws are not deſigned to reach the 
Heart, but are confined to the Overt-Adt only. Not that Law has no 
Feeling of the Profligate and Licentious Diſpoſition, but if thoſe Prin- 
ciples do not break out in ſome external Operation, the Efficacy of Law 
cannot-poſhbly be exerted. And thus the Lawyers write: 


 Cogitationis poenam nemo patitur*. D. 48. rg. 
18. 


And fo Seneca: In quibuſdam innocentes ſumus, quia non ſucceſſit *. > Senor. IT; 
Innocentem quiſque ſe dicit, reſpiciens teſtem, non conſcientiam *. CO 
Quis tandem eft noſtrum, qui, quod ad ſeſe adtinet, aequum cenſeat 4. 
quenquam poenas dare ob cam rem, quod arguatur male facere vo- 
luifſe ?———Nuae tandem Lex eft tam acerba, quae dicat, Siquis 
illud facere voLvERIT, mille nummi dimidium familiae multa 
efto : Siquis plus quingenta jugera habere voLVERIT, tanta 
poena efto, ete. | | Sell. VII. z. 
And yet many things appear to contradict this Poſition, So Servius 
upon Virgil: 
Auſi omnes immane nefas, auſoque potiti: 
Dicit ſecundum Romanum ritum, in quo non tantum Exitus punitur, 


fed ef Voluntas 5 | VI. Aen.624, 
Divus Hadrianus in haec verba reſecripfit : In Maleficiis Voluntas 
ſpeftatur, non Exitus | | | : D. 48. 8.14 
. 4 * | . - 292 0 6 ce 
Eadem enim ſeveritate Voluntatem ſceleris, qua Effectum, puniri jura Flor. Spar. 
voluerunt 7. | | Pag: 23 * 
Pari forte Leges ſcelus punire, et ſceleris voluntatem. . = 9 


But theſe, and ſeveral other, Inſtances mean an Attempt, though un- c. 9. f. 5. pr. 
attended with Succeſs, when the Inclination is d:/covered by uſing the l. C.Theod, 
Means. That muſt be the Senſe of Voluntas here, as Gothofred?, and 5c? wy . 
others have ſhewn, not the bare Conception or Imagination in the Mind, 4D. 48.19. 
For how can a Law puniſh what it has no knowledge of? My Reader 18. 
will obſerve I ſpeak this only of human, inſtituted Law. The Crimes 
of the Imagination are before a Tribunal, but of another Sort. | 
As in the foregoing Conſideration, the Law could puniſh the iI 
without the Deed, fo it ſometimes puniſhes the Deed without the Will. 


— — 


*Agpud ques plurimae ſunt leges, apud hos etiam lites efſe et males mares : ffcut morbi ſoleant 
c multi, ubi multi ſunt medici. | | | C 
| 5 Papinian 


174 „ i 
D. 1. 3. 1. Papinian? Delictorum quae ſponte vel ignorantia contrabuntur. De- 
*1. 2. cod. moſtbenes ', Emavoeluuc exuriuv E oxuriuv cpophnaru. How this is to be 
underſtood, eſpecially when ſome Paflages in the Law-Books ſcem to 
arg. P. 44-7: ſpeak a quite contrary Senſe *, will be beſt learned, by conſulting what 


5 30. 416. b. has been {aid upon this Point by Muretus *, Gothofred *, Cujacius*, and 
3 Ad tit. de Næodt. | | 5 | 
L.cgg. eic. Or briefly thus. Involuntarineſs is of two Sorts, If I am conſtrained 


g A <a. to do an Act againſt my Will, through Neceſſity or any kind of Violence 
0. and a Miſchief enſues, no Law can conſider me as culpable in any degree. 
* Tom. II. But that is ſaid to be involuntary alſo, if an Act of mine, however in- 
7.8. 12% tended, ſhould terminate in a Miſchief which I had no thoughts of pro- 
ducing. Here I may be conſidered as contributing to a Breach of Law 
(which in the former Caſe I could not, for I contributed nothing) and be 

puniſhed ob neg/igentiam at leaſt, or ch culpam leviorem. N 


Si per ignorantiam aut fortuito lapides furati ſunt, ſufficiet eos ver- 
7D. 47. 21. 2. beribus decidere. „ | | 


z aedes, acervumve frumenti juxta domum pofitum combuſſerit, 
vinctus, verberatus, igni necari jubetur, fi modo ſciens prudenſque 
id commiſerit. & verocaſu, id eft, negligentia, aut noxiam ſarcire 
P. 47 9.9. Jjubetur, aut, fi minus idoneus fit, levius caſtigatur s. 


In hac Actione, quae ex hoc capitulo oritur, dolus et culpa punitur, 
Ideoque ſi quis in flipulam ſuam vel ſpinam, comburendae ejus cauſa, 
ignem immiſerit, et ulterius evagatus et progreſſus ignis alienum 
 ſegetem vel vineam laeſerit, requiramus num imperitia ejus aut ne- 
gligentia id accidit: nam, fi die ventoſo id fecit, culpae reus eff : 
nam et qui occaſionem praeſtat, damnum feciſſe videtur. In eodem 
crimine eſi et qui non obſervavit, ne ignis longius procederet. At jj 
omnia quae oportuit, obſervavit, vel ſubita vis venti longius ignem 
9D. g 30.3. produxit, caret culpa *. „ 


To underſtand theſe Laws aright, let theſe two things be noted; 
1. That Culpa, with the Civilians, is either Lata or Levis; the former, 
when it approximates to Dolus malus, and has a Mixture of Deſign in it: 
the other when it has none. And 2dly, That Culpa, when it occurs alone, 
is always underſtood of the latter. It is proper to be acquainted with 
this Diſtinction: It is unneceſſary to carry it farther with thoſe, who diſ- 
tinguiſh Culpa into Latiſſima, Latior, Lata, Levis and Leviſſima. 

It is upon the foregoing Principles, that moſt Civil Conſtitutions have 
provided a Puniſhment for Manſlaughter and Chance-Medley : and upon 
theſe Principles alſo it is, that Neg/igence, or a Forbearance of an Act, 
is ſometimes puniſhable like an actual Commiſſion. . 


Impp. Severus et Antoninus Funio Rufino Praęfecto Vigilum ita re- 
feripſerunt : Inſulartos, et eos qui negligenter ignes apud fe habu- 
erint, eee vel flagellis caedi jubere: eos autem, qui doly 
feciſſe incendium convincentur, ad Fabium Cilonem, Praęfectum 
Vrbi, amicum noſtrum, remittes*, | 1D. 1. 1. . 
It is remarked, that the Ancients in the Caſe of Caedes involuntaria, | 
underwent (generally) a kind of voluntary Baniſhment. Let us ſee how 
this Act is expreſſed. | | | E- e 
Torr d' in Aixideu uiſexia%o* o f op apb, 
Odd opebey. yoo uy yup xneuauua ueſwad 
Atyivng, ore ®wxov adeA\Þeov E 
A®PAAIHI* Terxpor wh ev Arid: vor vido, 
TInaeus bY: Shin Evi g vc xi De OT Apollon. | 
Eört pee TV)00y tei MevoiriO- E Omer]. 5 
Hyayev Vat reges, q ox De vd Nοοο⁰ Sg 
Hyd]: Tw, OTE Wai xa&[er]avoy Audidzuas)@. 5 
NHITIOL, OTK EEA QN, vue agpxyuncc: xonuteig*, | *Homer Iliad. 
This was the Caſe of Adraſius in Herodotus* : B. 1 jog Jy 
Q ace, Topdic pev Tov Midew Elpas πν d, ovopuatopuat ds Ad engos. 2 
@oveur as ds Ade EMEwWUTOU AEK AN Taper, Ce. re bro J. 35. 
Tou wa, % ee. ow. || | 
The cauſe of the Quarrel between theſe two Brothers is mentioned by 
Ptolemy Hephaeſtion *, and was much of the ſame Nature, as the laft * Phot. Cod. 
mentioned by Homer. 8 
Apud Graecos exſilio voluntario fortuiti caſus luebantur“. . 48.19.16. 
It is not unlikely, but that the Athenians acted ſomething upon this ng pear gg 
Principle, in that remarkable Inſtance of Judiciary Proceſs, when they pag. 250. Plu- 
_ doomed to perpetual Baniſhment the Stone, or the Weapon, that had a in Ro- 
been the occaſional Inſtrument of death 7”. die 9 
Iwill cloſe theſe Remarks upon the Property and Spirit of Poſitive Tom. 1. 
Law, by obſerving in the laſt Place, that the beſt Conſtitutions the 7 See above, 
World has been acquainted with, have always paid a greater Attention P. 1. 
to that Legi/lation which regarded the Public or the State, than that 


* Poſt hos vero Aeaci filit venerunt, non tamen ſimul uterque, 
Neque ex eodem loco.” Seorſim enim declinantes habitarunt 
Aegina, quando Phacum fratrem interfeciſſent 
Imprudentes. Telamo quidem in Attica Inſula habitavit, 
Peleus vero in Phthia aedes ſeparatim tenebat. 
Quando me tum parvulum Menoetius ex Opunte 
Duxit ad veſtram Domum, homicidium propter trifle, 
Die alle, quando filium infect Amphidamantis 
Imprudens, invitus, de talis iratus. 
O Rex, Midae nepes, Gordii filius ſum, nomine Adraſtus : quia fratrem mei pſius im- 
prudens interemi, adſum ejectus a patre, et omnibus rebus exutus. hich 
| | wic 
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176 CIVIL LAW. 
Of Pablic which regarded Individuals. Of this ſomething has been obſerved before”, 
T de Cicero has a Paſſage to this Purpoſe ; | EEE 


Ifocrat. quoted 
p. 9- Etenim fi probabilis eſt eorum cauſa, qui injurias ſuas perſequi volunt, 
3 qua in re dolori ſuo, non Reip. commodis ſerviunt; quanto illa cauſa 
5 Dtvinat. in boneftior 38 | | 8 12 | | 
Q. Caecil, e | 
& 20. . | » 8 EL) | . . | | =P q 1 f 
IIc. Aulog. There is ſomething applicable here, in an Oration of Demoſthenes 
. Ed. 3 — 1 / Q 8 8 5 
2 CATE | Slaves yo EV TAS VAUT ννννIu T, 2 ouubaive g TEG WN, OT 


— * e / — * 7 » e/ 02 

pev Twv Vetulwy Tis f Ceaxtiav T1v , qvelkev, orav o 

 uvbepriiTh; arora, , diapaphn, own T1 aTUYIAY TRE THI gu- 
TMNEET: KAETREVATE)® WERUTWE Y EV TW $016) wV dix , E tis 
70 wal, tic J cr mWeyye rag (BNabag, Tw de Twv N 2 
woe ονu £15 TBI; UH aQMvETAL, d % TH; Tipheging NOD 
Toles ue iouoToug (Ipadeing emoinoe, Tai; d ag, E Tois Onperywlor; 
TaXting* vroNaupCavuw Tog pev eviexed ai vai Wape Tov Xpovov v 
dixaiov , Toi d oun elbe WEPIfpeiveu To £x01x0Uyev. To Yep Ti 
f wpov ou, , Th Woriſeiag nelanueion;.® | 


It was a good ſaying of Plato, that the Happieſt and moſt flouriſhing 

State was that, where there was the leaſt mention made of Meum and 

©, aww ow Tuum*, and the Reaſon was, becauſe their Attention to the Public In- 
cepk. pag. g. tereſt would neceſſarily be the greater. . 

Edit. Gr. Ba- Indeed private Property is by no means the ultimate and grand In- 

fü. 1574 tention of Law; though ſome Syſtematical Writers fit down to it at once, 

and fall on with great Keenneſs of Appetite. Eſtates in Land, and Divi- 

ſions of Property (as We ſhall ſee below) the Intereſts of private Men, 

are only held of the Public by a kind of Tacit Agreement. The Domi- 

nium Eminens, the higheſt and moſt exact Idea of Property is in the 

Aggregate Body, who were ſeized firſt of theſe Eftates in their collective 

Capacity; and therefore when the Public /za/ed out theſe Lands to Indi- 

viduals (as the Cafe may not improperly be ſtated or imagined) there 

was always a Reſervation of the Public Intereſt, a ſaving of Rights to 

the original occupants, in Caſe their Neceſſities called for them back 

again. A Tz? poſſibly, that all our Conveyancers are not acquainted with. 


_—_— 


* It enim delictorum, quae in navibus committuntur inter navigandum, ſiguis nautarum 
deliguerit, paruum et damnum, - fin gubernator deceptus fuerit, aut aberrarit, communi cala- 
mitate vectores omnes invalvit : fic et plebeiorum peccata non in populi, ſed in ipſorum damnum 
cedunt, ſed et magiſtratuum et remp. gubernantium peccata ad vos untverſos pertinent. quapro- 
pter et ſolo plebeiis tarda, magiftratibus et populi gubernatoribus velocia ſupplicia conſtituit: 
quod exiſlimabat, de illis quovis tempore ſumi poſſe poenas, has moram ultionis non admittere, 
 oppreſſa enim libertate, qui poenas repetat, fore neminem. - 
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| And laſtly, Unwritten Law, or 


The Six Species of Written Law are expreſſed thus in the Greek 


3 


Is a Arian e 1 22824 
OR 


POPVLISCITVM. 


The Leges Romanae have been collected, and iuſtrated, by 


Paul. Aba. Colon. 15 5 2. 8. 
Vadalric. Zaſius, et Ludov, Charm Par. 1554. 8. 


Ant. Auguſtinus, et Fulv. Vrfinus. Rom. 1 584. + 


Val. Forfterus. Hiſt. J. 2 
Hotoman. 
Fafnus. 


aun Rem. 
Job. Calvin. Lexicon. Furidic. ad callem. 


P. Merula, inter Opera Varia Poſth, 3 Bar. 16 7 55. 4. 


Pitiſcus in Lexic. Antiqq. Rom. 


. wy in Hm Ciceronts. Tom, IV. 


O conſider more particularly the Law of the Romans ; The ſeveral 


Species, which dnn the Jus e are thus enumerated ; . 


Lex, ; 
Plebiſcitum, © 
Senatus Conſultum, 
Reſponſa Prudentum, 
Jus Praetorium, or Hontrarium, 
Conſtitutio Principis, | 


Conſuet udo . 


2 = With 


a 1. 2. 2. 12. 

Writers Wo this Subject: | br: 1. 5 fin. 

EE ag Pofaaios Nopebira. a. Xda. i ri. Tx. Bak 2 
* Af xorres TIS Pafuns. Topoi. _ LX. 
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| With Cicero, the Recital ſtands in this manner: 
I quod in Legibus, SCtis, amt eee Juriſperitorum Aucrori. 


3 Topic. 8. tate, Edictis Magiſtratuum, More, Aequitate conſſtit'. 


Here the Difference is not very material: ſomething more in this 
Paſſage, which follows from the ſame Author, 


Conſtat ¶ Jus] ex his partibus, Natura, Lege, Conſuetudine, Judi. 
cato, Aequo et Bono, Pacto. Natura Jus eft, quod Cognationis aut 
Pietatis cauſa obſervatur.— Lege Jus eft, quod Populi juſſu ſan- 
citum et. —Conſuetudine,——qued fine Lege, aeque ac ſi legitimum 
It, ufitatum eff. Judicatum eft id, de guo Sententia lata eſt, 
aul Decretum interpofitum. — Ex Aequo et Bono Jus conſtat, 
guod ad veritatem et utilitatem communem videtur pertinere. 
Ex Pacto * N S inter ſe pepigerunt, fiquid inter ow con- 
II. ad Heren. venit 
1 A fair Account of the ſeveral Sorts of Roman Lan, will give us a 
competent View of the Roman Conſtitution. 
I xx is, Qyod Populus Romanus, Senatorio Magiſtratu interrogante, con- 
J. 1. 2. 4. flituit: PLEBISCITVM, quod Plebs, Plebeio Magiſtratu. 
The three eſſential Differences between Lex and Plebi iſcitum are, T. 
The Enacting Parties, Populus on the one hand, and Plebs on the other. 
2. The Legiſlator, or Perſon propoſing ; a Member of Senate in that 
Inſtance, and a Tribune in this. And 3. (what is not expreſſed above) 
the Difference of the Comitia, or Aſemb 5 10 in eder * | 
Of each of theſe in — Order. 


: J. 
POPVLVS ROMANVS PLERS. 
N „ 6 Quod in omnes homines refve Populus ſeivit, LEX appellatur*. F 
3 nu, LEX eft, quam Populus Centuriatis Comitiis ſciuerit. 
g en 1825 Ter i therefore equivalent to Populiſcitum: 
* Liv. XLV. Vt nullum de ea re Scitum Populi, Beret 5. 
ky Un Nulla de eo Popul Scita, non in libris Cerimoniarum repeririꝰ - 


I Scitum Populi dicebatur, quod ſine Plebe cunctus Patricius Ords, ro- 
gante Patricio, ſuis ſuffragiis juſfit. Quod autem aliguo interrogame 
ex Patribus, et Plebe ſuffragante, ſcitum eſſet, id jam Leges ſcriptae 
dicebantur. Sed illud Plebiſcitum ef, quod Tribunus Plebis, fine 
Patriciis plebem rogavit, id eſt, confi t, Plebſque ſcivit. So 
Feſtus. But I again caution my * _ that 
. —_ his Copies. 


a 


| | Carnel'us 


1  _ POPVLISCITVM. | 

Cornelius Nepos uſes this Expreſſion frequently for a Vote or Decree of 
the People of Athen???s?2?s ” | 

5 Poſt ſuffragante T. Beramene, Populiſcito reſtituitur 


The People of Rome, taken collectively, was called popvLVS. From 
which PLEBBs differed, as Species a Genere, ſays Fuſtinian *, rather as Pars 
a Toto. OY e Y |; | 

Every Roman was by birth either a Patrician or a Plebeian. The For- 
mer are generally ſuppoſed to deſcend from the better Claſs of Citizens, at 
the firſt Eftabliſhment of the Conſtitution ; the Sons and Lineage of thoſe 
whom Romulus called to his Council, and whom He named Patres, either 
ab Aetate, or ab Auctoritate. The Deſcendants of the Reſt, the Pleberi, 
were, for ſome time, a low and contemptible Race, excluded from all 
Honours, and ſcveral Privileges and Emoluments, till Valerius, the Col- 
| lefue of Brutus, and one of the firſt Conſuls, raiſed them to ſome De- 

gree of Credit and Reputation; from whence He got the name of Publi- 
cala. From that time their Intrigues and Diſſentions with the Patri- 


II. 1. 5. | 


V. 7. 4. 
XIX. 2. 2. 


N J. 1. 2. 4. 2 


cian Families, occaſioned frequent and great Revolutions in that Re- 


public. They came, by * hoy: to ſhare in moſt Parts of the Admini- 
| tration, but ſtill continued a different Claſs of People, with differ- 
ent Rights and Diſtinction of Character. So that the beſt way of con- 
ceiving this Diviſion would be, to conſider the Patricians and Plebeians 
as two Factions in the State, blended indeed very frequently in regard to 
Honours, Rank, and Condition, but ſtill ſeparated by Deſcent and Family 
Intereſts. For Inſtance: the Diſtribution of the Romans into Senatores, 


Equites, and Plebem, was not a Diſtribution of Species or Sort, but of 


Rank, Order, or Degree. It is a Verſe of Auſonius, I think: 
_ Aartia Roma triplex, Equitatu, Plebe, Senatu. 


Where Plebeians are not ſuch as lately were oppo/ed to Patricians (for the 
Egquites were Patricians or Plebeians indifferently, and ſo were the Sena- 
tors) but thoſe whoſe Cenſus or Eſtate was below the Cenſus required for 
 Equites. | YL | 
— Si quadringentis ſex ſaptem millia deſint, 

Plebs eri. 


So again, when the Romans were divided into Nebiles and Novi, this is 
alſo a Diſtinction of Rank, not Nativity, and affects not the Diſtinction of 


3 Hor, 1. 
Epiſt. 1. 58. 


Patricians and Plebeians. Nobiles were ſuch, whoſe Anceſtors had born 


particular Offices whether they were Patricians or Plebeians. So that 
many Plebeians were Nobiles, and many Patricians not ſo. | 
This Diſtinction of the Roman People into Patricians and Plebeians 


has been well conſidered by Dionyſius Halic.*, and their ſeparate Rights II. 8. Add. 


tarly repreſented, Among the Moderns, the Writers of Law and of Anti- [77 


2 2 quities 


Goll. X. 204 
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* Auguſtin, quities have been engaged in it alſo *.; but ſome have been ſo far bewild.. 
2 Legg © 3. ered in their Searches, as to be reduced to _— of Plebeian Patrician, | 

Mit. and many other ſuch Abſurdities. 


P. Serviu 


cell. c. a. et 3. As for Inſtance, . 
S Cives Romani Russe et Pleben, 833 | 
u J K. Cives Romani Patricii, et Plebeii, Equites. 
2 by 4 Civer Romani Patricti, et Plebeii, De Plebe *. 


Dempſter, The Perſon who has conſidered this beſt, and rectiſied the Errors of 
pop oe +. the reſt, is Graevius. However it muſt be admitted upon the whole, in 
Ge 1: Tenderneſs to thoſe People I mentioned, that when Plebs is oppoſed 
Roſin. I. An- to Senators and Equites, as in the two late Inſtances, it is not P/ebs in 
N the ſame Senſe as We have been all along conſidering, but approaches 
2 Praef. Thel. hear what We mean by the word Plebeian in our own Language. | 
Antiqd. Rom. If it be aſked, whether this Diſtinction of Populus and Plebs be uni- 
** formly maintained, I anſwer : that neither in this, nor in any other In- 
ſtance, were the Romans ſuch Slaves to Language, as not to depart from 


ſome ſettled Rules upon many Occaſions. Thus Populus ſatin, the 


whole People of Rome univerſally) is yet, in the PO e Op» 
poſed to Plebs, or a Part itfelf: 
Cie. x. Fm. kErIys IMP. ITER, PONT. MAX; SENAT. POP, PL. G. R. 8. D.* 
= And on the contrary, Populus ſometimes ſtands for Plebs, as diſtinguiſhes 
from the other Diviſion of the Roman People: 
® Hor, a. Sat. Primores Populi arripuit, Populumque Tributim v. 
| + To proceed. This is the firſt Inftance wherein LEx, or that kind of 


Conſtitution which bound the whole Roman Common-Wealth univer- 
T_ differed 1 Plebiſcitum. 


The ſecond Dilfirence was the Officer, who made the Propoſal. It was 
a Magiſtrate who propoſed the Lex: the Plebiſcitum, a Tribune only. 
And as Magiſtracies and Offices among the Romans were pretty numer- 
ous, be it remembered, that it was one of the Magiſtratus Majores, or 
the Magiſtrates of a higher Over only, ſuch namely, penes 2 erant 
majora Reip. Auſpicia. 

Theſe were either o DN AR, as-Conſul, Practor, Cenfor, or EXTRA= 
ORDINARY, as Interrex, Diftator, Decemviri Legibus feribendis, Trib, 


Mil. Cef. Pot. Triumviri R. P. C. 
It is not to be doubted, but that the Ma giftratus extra ordinem dati, 


who were neceſſarily veſted with Supreme Authority, had the fame Power 
as the Conſul, erc. Of which the Tage Damn. are an Inflance. 


* other follow : 


Laws 


POPVLISCITYA. - 


| Laws propoſed by Dictators: | 
Lex Aemilia de Cenfura *, | | Liv. IV. 24. 
Glicia de Inefficioſo Te eftamento, | - r + EG 
Hortenſia de Plebiſcitis, — — 


And the many Cornelian Laws of Sylla, as the Lex Corals De F W 
ſeriptione, — De Sicariis, — De Provinciarum Rectoribus, — Sumptuaria.— 
De Repetundts, etc. 


By Military tribunes with Conſular Authority : : 


Lex [ Pinaria] de Ambitu*, _ | Liv. IV. 25. 
- Cornelia de Patricits*. | k Liv. VI. 20, 
ottoman. 
By M. Anthony, in his Triumvirate, this among othirs's : Antiqq. Rom. 
i | « Is 
Lex Antonia de Difatura *. „ Appian, III. 


The Interreges indeed had not this Power. For though they had a B. Cin. 
Right to aſſemble the People, and hold the Comitia Centuriata, They 
could do it for no other Purpoſe, than the Creation of new Officers. It | 
appears from Tully *, that They had no Juriſdiction whatever, and that vn pam. 11. 
during their Continuance, there was a perfect Fuftitium, or a Stop put 
to all public Buſineſs. Hotoman therefore muſt be miſtaken, when He 
maintains, that the Interrex could p * a Law. And yet there looks 157644 Rom. 
ſomething like it in this Paſſage of T! 


Omnium Legum iniguiſimam, diſſimillimamgue Legis e arbitror, 
uam L. Flaccus interrex de Sulla tulit, ut omnia, rp ak ille 


#ciſſet, efſent rata. | All. inkull. 2. 
5 Ne, oe N 


Of the Ordinary Magiſtrates, the consvL was 3 the Propoſer. K Legg. 3 
Hence ſo many Laws called by his Name, and ſometimes by both their 7 * — Vas 


Names, as leria.:: 
X p | Gruch. de 
Las Aurelia, 78 Rom. 
Petronia, * 4 
Aiemilia. 
Lex Funia—Norbana,. 
 Papia—Poppaea, 
_ Aelia—Sentia, © 
F cr OUR 


And it is no Queſtion, but that the PRAETORS had the Game Power; 3; 
of which We have Inſtances, 


Lex Aurelia de * ole a L. Aurelio Cotta Phan 


Lex 


| 

1 
2 
1 
|S 
1 
. 
1 


03. © Add, 


Lex Caecilia de Jure Italiae, a Q; Caccilio Metello Nepate. 


: Le Caſta, 
Fuja, 
Licinia. 


It is therefore not ſtridtly true, that Laws double- named only, were 
Conſular, and all ſingle- named, Praetorian . „ 
Nor is it true, that this was one Diſtinction between Lex and Plebiſ 
citum, viz. That the latter was called by one Name, and the former by 
Paul. Merula two 7, | 5 
E . n. Of the oRNsons with ſome it is a Doubt: with me it is no Queſtion 
at all. They had not this Right in any Degree, though many Paflages 
look like it, where mention is made of the Leges Cenſoriae. So this alſo: 


| Neque pigebit hanc quoque partem attingere, cum Lex Metella exſtet 
| Fullonibus dicta, quam C. Flaminius, L. Aemilius Cemfores dedere 
*Plin.XXXV. ad Populum ferendam*. es of OE 


[ 


Harduin, ad Now, in relation to this Paſſage, it is plain, that This was not pro- 
” | 3 2 2 2 
A. Auguſtin. poſed by theſe Cenfors, for it bears neither of their Names. Caectlins - 


dell, Mietellus was Trib. Pl. A. 533. And it is ſupoſed to be a Plebiſcitum 


. Hotoman. belonging to Him. 


Antiqq. Rom. : . 7 | 
Is gh 4 It is plain alſo, that theſe Cenſors did not Ferre or rogare hanc Legem, 


LL. C. 18. becauſe they gave it, ferendam dedere, or contrived it to be propoſed by 
Pigh. Annal. another. VU | | 
Rom: II. f. When therefore We read of Leges Cenſoriae, We muſt underſtand their 
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„XV. 11, Edicts or Proclamations, relative to their Office. Theſe Gellius“ calls 
Gundlingia- Leges Cenſoriae, which has contributed to the Miſtaxe . A conſiderable 


va XVI. Ob- Part of the Cenſors' Office was concerned in leaſing out the City Re- 


ſer. 1. SXXVI. 


pag. 61. venues to thoſe who were willing to farm them ; but more particularly 


in the Inſpection of the public Repairs. For which Reaſon, when they 
iflued out their Precepts de Sartis Tectis exigendis, or Writs of Inquiry, 
upon whom, or upon whoſe Eſtates, the Onus reficiend! lay, thoſe Pre- 
cepts had the name of Leges, which indeed were only Formularies, or 
Rules of Court; and were ſometimes enlarged by ſucceeding Cenſors: 
Addiderunt, as Tully writes in a Paſſage to be produced immediately. 

An Inſtance of what I have been laying down, is ſeen in the Verrinae 
of Tully. During the Vacancy of the Cenſorial Office, (as it was ſome- 
times d ſcontinued) this Part of the Adminiſtration devolved upon the 
Praetor Vrbanus, as here upon Verres, whoſe Precept, Iijunction or Or- 
der [Lex] is preſerved in one of thoſe Orations. V 


Operae pret ium eft ipſam Legem cognoſcere. Dicel is eundem t̃onſcri- 
Blille, qui ilind Edictum de bereditate, LEX OPERI FACIVNDO 
* PVPILLI IVNII, Ne? Die, dic, quaeſo, clarius. C. VERRES 


As this Paſſage is admirably reſtored by A. Auguſtinus. 


eajoled the lower Sort, by telling them, that, to eaſe their Burden. of 3. 


- 


PR, VRBIS ADDIDIT. Corriguntur Leges Cenſortae. Quid enim; 
Video in multis veteribus, Cn. Domitius, L. Metellus, L. Caſſius, 
Cn. Servilius Cenſores addiderunt. Vult aliquid ejuſmodi C. Verres. 

dic. Quid addidite? | III. Verrin. 

+ 

So that what was Edictum in Verres Praetorial Capacity, was Lex in 

bis Cenſorial. „ | | 

Produit, porro dederit, ut eſt in Lege Cenſoria: PoRTICVM $AR- 


TAM TECTAMQVE HABETO PRODITO *, 3 Feſtus. 
Neji pro Sine poſitum eft in Lege Dedicationis Arae Dianae Aventi- 
| nenfis 2209 Boe | | | | _ * Idem. 


The Leges Aedium Sacrarum are mentioned by the ſame Author, and 


others *. | | 5 See Scalig- 
Were We therefore to attribute to theſe Leges Cenſoriae as much Legal a Felt. v- 


Authority, as we do to the Praetors' Edicts, they would not even then 0»:u.. 


be Leges in the Senſe We are concerned about: Hot ye E det. And much 


the ſame 1 have to obſerve of the Bdids of the Aediles. But, that I 
may not interrupt the Proceſs We are upon, I ſhall conſider them in a 


Place which may be as proper alſo for their Conſideration. 


III. 


The third Difference between Lex and Plebiſcitum though not com- 
monly expreſſed in the Definitions of them, is the Difference of that 
Court or Aſſembly, at which each of theſe were enacted. 


The Aſſemblies or J Curiata, | : 
_ Conutia of the Centuriata, or | | oy 
| Romans were LL Tributa. 


In the two former were the Leges enacted, in the latter the Plebiſcita. 
7 . coMTTIA CVRIATA. 
It is ſufficient to underſtand in general, that Romulus divided his 6 P. 1. 2. 2. 4 
People into Three Tribes, and each Tribe into Ten Cur:ae *. During the 1 Halic. 
Reign of the five firſt Kings, the Comitia Curiata were the only Aſſem- 7 . is 


blies of the R. P. Here they choſe Magiſtrates, enacted Laws, determined peſus, v. cv- 


ypon Peace and War etc. RIAE.. 
| | | - | Hotoman. IV. 
COMITIA CENTVRIATA. Obſerv. 33. 


| 5 aut 13 ä II. Antiqq. 2. 
Under the former Diſtribution, the Vote of the meaneſt Man in Rome tai. 
was as effective as that of the beſt. Servius the ſixth King, deſirous to Sigonius de 


throw the Ballance into the Scale of the more valuable Part of the People, 8 25 4 


being taxed to the Exigencies of the Public in the ſame Proportion 2 . 2 
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184 1 L E „„ ws 
the Rich, He defired them to bring in a true State of their Conditions 
Family, Age, etc. upon Oath. Having got this Knowledge of his Sub. 
jects, (who were now about eighty thouſand Citizens, able to bear Arms) 
He diſtributes them afreſh, according to their Subſtance and Condition. 
| Deſeriptus Populus Cenſu, Ordinibus, Aetatibus, plus adhibet ad ſuf. 
„ Cic. III. de fragium conſilii, quam fuſe in Tribus convocatus *. . 


ers. 9 le divides them therefore into Six Claſſes, which conſiſted of one 
hundred ninety three Centuries. „ RS = BIN 
= CTLASSL 2 
Conſiſted only of Senators, Patricians, and Men diſtinguiſhed by their 
Worth and Riches. In this Claſs were 5 
[I Horſe— XVIII. | 
_ Centuries of 8 8 In all XCVIII. 
J XL. Sen. above 45. e 
|Foo NL yum 7—4 . LXXX. 8 
Seniores, ad Vrbis cuſtodiam ut pragſto eſſente Fuvenes, ut 
Liv. I. 43. Poris łelia gererent ". : | „„ 
CLASS H. 


Conſiſted of the next lower Cenſus in Rank and Fortunes. 


X. Seniorum. VVV 
Ecnturies 1 22 | | — — XVII. 
n. Fan +; 
: CL ASS; ML: 
* Liv. ibid. Carne o Fort” Goo K XXX. 
Dionyſ. Halic. | > | | / | 
= <a TTT TE 
| Gell XX. 1. 8 8 Foot "IRE; 1: LE 3 
Rofin vi. Centuries 8 x ll.) N 5 XX Il. 
ntiqq. 8-14, | | | 
—— Bas 8 _ n 
C. R. E. Centuries of Irregulars —— — — — XXX. 
P. Merula de | | ns | | | N 
Comitiis, c. 2. LKS 8 YL 


2 _ Century of the pooreſt and loweſt of the People „ 
1 2. X. 6. | ; = "= | 

Gy. | JJ... „ 
Vinn. ad$1. Theſe laſt were called Prolerarii, or Capite Cenſi. The former, be- 


pug dr do cauſe their only uſe in the State was to increaſe the number of Subjects: 


Gravina O- the other, becauſe they had no Eftate (at leaſt their Fortunes were 
zigg. J. C. I. under Par) to be regiſtered by, but their names and numbers only. : 


. In 
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In both Aſſemblies, whether Curiata or Centuriata, the Queſtion was 
not carried by a Majority of fingle Voices, but by a Majority of 'Curiae, 


or Centurzs. 


One ral; whclor: Jian Gpelplace, Tivo in) r Bend, dongigers' | "Di Halle. 

4 | | | *:!, tt "2.4 3 1 IT 14. 8 

(The Senate was compoſed of a Few, and thoſe of the better Sort, at N 

firſt only One Hundred, The Comitia was the popular Aſſembly of all 
the Roman Citizens univerſally.) _ i 


I judged it proper, that my Reader ſhould ſnatch, in a ſhort and com- 
prehenſi ve View, this Part of the Roman Conſtitution. | He will more 
eaſily make himſelf Maſter of Particulars, even when they contradict, or 
vary from, his general Syſtem ; and I am perſuaded, that many things 

might be taught more ſuccebsfally, if both Writers and Readers would 
ſometimes conſider that which they ſet off with, not as a Part of the 
Building, but only as ſo much Scaffolding, to be laid afide afterwards, 
or thrown by, as uſeleſs and unneceſſary. In the Civil Hiſtory of a 
People, this Doctrine may have fairer play, becauſe the Conſtitution of a 
Country, at its final Settlement, is beſt apprehended by the Difference it 
carries with it, from the ſame Conſtitution, when it firſt began to be 
moulded. I deſcend therefore from Generals, and come to conſider mi- 
nutely the Matter of Tribes, of Curiae, and of Centuries. : 
The three Tribes, into which I obſerved Romulus had divided the 
original People of Rome, were either Rhamnenſes, ſuch as came with him 
from Alba: Tatienſes, ſuch as came in, under Tatius the King of the 
Sabines: or, laſtly Luceres, poſſibly that Multitude, that flocked in 
from all Quarters, upon Romulus' Invitation *. Dion. Halic, 
But this Diviſion of the Romans into Tribus Perards, as Dionyſus Halic. IL. 7. 
calls them, (for it regarded the Original, the Stock, the Deicent of the 1 2 
Conſtituents) did not prevail Jong : There enſued under Servius another, gjgon, de An- 
which was a Local Diſtribution, and which the ſame Author accordingly tid. Jur. Civ. 
calls Ternipw. He divided, for inſtance, the City into four Wards, yam de l. L 
or Regions, which He called Tribes alſo: Suburana, Eſquilina, Collina, w.g. 
Palatina; and denominated his 3 thus digeſted, not from the Race IV. 14. 
they ſprang from anciently, but the Place they inhabited now. And this 
was alſo a more equal Divifion. For the Luceres, beſides being the 
more numerous, were daily increaſing by a Conflux of adventitious Peo- 
ple, when the other were not, 5 . 
The Diviſion of the Romans into Tribes and Curiae reſembles much 
the Athenian Diſtribution into @YAAI, or Tribes; which were again 
made up of ſeveral diſtinct Fraternities, called by them @PATPIAI *. : Appian. B; 
5 | iv. III. p. mi. 
— — — 586. 


5 ** * n — 


*Quodcunue Haribrs Curiis lacuiſet, id ad Senatum referebatur. 


A a (And 


(And in the fame manner was the Roman Diviſion into Patricians and 
TOS Plebcians planned upon the Modelof the ſame People, according to Dionyſ. 
Plan h in Halic. Th if that Paſlage * beginning with e 745 Admaiuy Token — 
Theſeo. and ending in Dοο εν ) ονοσ eri rc 4 Nag, can be admitted to be his). 
Roſin. I. An- I would have it noted, that the Subdiviſion of the Athenian Tribes 
| _—_ N was two-fold, the one a Civil and Political one, namely Aqua: whereas 

the Other of ®pargiacpartakes more of a Religious Nature; as there was a 
Femple, a Place of Worſhip (®gz7p:51) and alſo Rites and Sacrifices ap. 
propriated to each Fraternity. And many other Particulars ſpeak the 
fame, as thoſe Writers will ſhew, who have collected upon this Subject. 
By what We can gueſs at this Diſtance, the Former (Anu) might 
reſemble the Wards of a City in a local conſideration : the Latter a Se- 
paration into Pariſhes, or perhaps, Companies or Fraternities, diſtinct in 
Place and Habitation, but united in one common Intereſt. 

The Roman Diſpoſition was much of the ſame nature, but more fim- 

ple: where the Diſtribution into Curiae ſeems to anſwer both the Purpo- 

ſes laſt mentioned. For Curia expreſſes both: M087. ee page 
Curia, ubi Senatus Remp. curat: Illa etiam Curia dicitur ubi Cura 


5 VardeL.L. JJ 8 3 
5 Curiae duorum generum. Nam et ubi curarent Sacerdotes divinas, ut 
Id. IV. z2 Curiae Veteres, et ubi Senatus humanas, ut Curia Ho/ilia *. 


Curia Locus eſt, ubi publicas Curas gereban. . Curiae etiam nomi- 

nantur, in quibus uniuscijuscunque partis P. R. quid geritur. Quales 

"ſunt eae, in quas Populum Romulus diſiribuit, numero XXX. 

ita ut in ſua qui ſque Curia ſacra publica faceret, feriaſgue obſer- 

Feſtus in v. Herd obo ↄ ⁵ ²ͤ.. gent wo bats SEE 
And, in conformity to this, Curia was the common Place of Worſhip 

for thoſe of this Connection: the Officiating-Miniſter was called Curio: 

and laftly, over the whole Body of theſe Prieſts, or Curiones, preſided a 


Liv. XXVIL Curio Maximus . 5 | 9 
8. | The word Curia therefore (from whence, with great reaſon, is ſup- 
poſed to proceed the French word Cure, and our Engliſh, Curate, which 
formerly * b 5 the Incumbent, or Rector of a Pariſh) is very oſten 
taken in a Religious Uſe only. So the Body or College of Priefts, or 
Salii, was called Curia Saliorum. Theſe Conſiderations may be of uſe to 
Us, when We are aſked, what became of the Comitia Curiata, after the 
Inſtitution of the Centuriata, namely, when the Votes of the People came 
to be collected, not by Fraternities, or Companies, but by a new Diftri- 
bution of the {ame People, according to their Rank, Conſequence and 
Subſtance : and How We muſt reconcile, what We intimated formerly 
of their being laid by, upon this new Scheme of Conſtitution, with the 
mention that 1s made of them by Authors, down the Age of the Re- 
public, and afterwards, I have no Deſign of entering into the large F * | 
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of Controverſy, which this Subject has opened to two very conſiderable 
Writers, I anſwer, in general: They were ſtill retained, as We ſay, 
Dicis Cauſa, or for Form- ſake, poſſibly, quad in lit major effet Sacrorum 
 quftoritas. \ So Cicero,, 4 Fre ee l. Agne. 
Prima illa Comitia tenetis Centuriata, et Tributa + Curiata tantum * '' 

auſpiciorum cauſa remanſerunt. 1 
The Concluſions of the Comitia Centuriata were ſtill ratified here in 
ſhew, this being the older and more conſtitutional Aſſembly of the two. 

And it was eafily conducted: thirty Lictors, or public Officers, repre- 
ſenting the thirty Curiae. And ſo Cicero ſeems to diſtinguiſh between the 
vera Comitia Curiata, and thoſe ad ſpeciem, atque ad uſurpattonem Vetuſ- 
tatis, per triginta Liftores auſpiciorum cauſa adumbrata'. Id. ibid. $ 12. 
And this might lead ſome People to imagine, that Curia had its name 
not from that Reaſon or Etymology, Which We have ſeen above, but 

' owes its Origin to the Kugiz of the Greeks, becauſe that People diſtin- 
guiſhed their Aſſemblies into Statutable, (as I may call them, or ſuch as 
returned upon ſet Days periodically, Kupiaz Exxanrioe) and Extraordi- 
nary*, the Former of which only were ſuch, as did xe, or pals the Bills * Not. ad 
propoſed, into Legal Concluſions. _ | e uf Eg 
It muſt not be forgot moreover, that, in Proceſs of Time, the Num- 

ber of the Tribes grew up from Four to Five and Thirty (the firſt be- 
ing called Vrbanae, the additional ones Ruſtica-) without a correſpondent 
Enlargement of the Curiae. So that there was not a Roman, who did 
not belong to ſome Tribe, and ſome Century, but not neceffarily to 
ſome one of the Curiae. The Religions Intereſts therefore of theſe 
Country Tribes, who had no Curiae, ſeem to be provided for by 
Servius (who firſt encreaſed tha Number of Tribes) by the Inſtitution 
of ſeyeral Rites at a Place of Strength, which was likewiſe to be 
the common Place of Reſort for every Tribe. This Place was called 
Pagus, and the Sacrifices performed there Paganalia, in contradiſtinction 
to thoſe in the City, ts were called Compitalia. Here He likewiſe 
planted a Civil Officer for the Receipt of their Contributions, the In- 
ſpection of their Numbers, and the Regulation of their Diſcipline. Much 
more to this Purpoſe may be gathered from the Accounts which Diony/. 

Halic. has left us of this politic Prince, who appears to have been a Lib. 4. 
very able Maſter in that Science, as far as the Hiſtory of thoſe Times 
may be credite. Hoey EA | 

For ſometime the Tribes, with their Curiae, comprehended the People 

of Rome in one manner of Diſtribution, and the Six Clafles, with their 

_ Centuries, in another, without any Mixture or Relation: but, as Sigonzus 
gathers from Livy, aſterwards theſe two Diſtributions were united, or 
blended together. Which may be thus comprchended, viz. by conceiving 
the Roman People diſtributed (as they were) into XXXV. Tribes, each 
Tribe into Six Claſſes, and every Claſs into the aprointed Number of 

| - Aaz2 Centuries. 
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Centuries. Every Claſs, which before took in all the People of Rome, 8 


of that Lot or diftinQion, was now broke into XXXV. nes, accord. 
ing to the Number of Tribes. 15 
My Reader moreover will not be ſurprized, if I ſhould call Five Clafles, 
what J lately conſidered as Six ; when He reflects, that the laſt or low- 
eſt had no Attention given them whatever, as being made up of the 


* Gell. X. as. Dregs of the People. So that when Tubero writes“, that Servins Tullius 


inſtituted guingue Claſſes, He is taken by all in this Senſe : and Livy *, 
at the firſt Creation of Ten 'Tribunes, informs us, that they were choſe, 
bini ex fingulis Claſibus. 

He will alſo remember, that though there were Five (or Six) Claſſes, 
yet non omnes qui in Claſſibus erant, Claſſici dicebantur, but thoſe of the 


* III. zo. 


. Gel. vin 3. firſt Claſs only, and all the reſt were ſaid to be . Clafſem 5. It is from 


* =, tc this laſt Conſideration, that Fefas calls the Subſcribing Witneſſes to a 
Will, if they were People of the firſt Rank, Claſſici Teſtes; and hence 
alſo the Writers of the beſt Age and Aube, are called Claſſic Au- 

7 XIX.8. thors, according to the ſame Gellius. 

This Subject has been well handled, by Serie and Gruchius particu- 
larly: who with other Writers, uſeful to be conſulted upon the Subject, 
are to be met with in the firſt Yolume of Graevius' Theſaurus Antiqui- 

tatum Romanarum. 
I have ſaid nothing in relation to the Comitia Calata, which did not 

Theophil. conſtitute another Species of Comitia, diſtin&t from what We have ſeen *; 

F 1. Inſt. de nor of the Comitia Tributa, which I ſhall have a fairer Opportun'ty of 


'Teſtam.ordin. 
Vinnius ibid. 0 pen to, when I come to conſider the Pleb: i in the following 


This treated ion. 
upon more 


largely, Ma- It may be uſeful alſo to take a ſhort Review of the manner of paſſing 


nut. de LE» Laws at Rome, by which ſome Light will be thrown, if not WP Civil 


 Rofinus VIIE Law, at leaſt upon Antiquity 9. 
Gravina O. The Perſon, who had a Law to propoſe, firſt wrote it over at home, 
rigg. J. C. and ſhewed it his Friends, before He propoſed it, that there might be no- 


Mom thing in it contrary to the Form and neceſſary Ingredients of ſuch a Pro- 
* Rom. poſal. 


Vinainrad 3. Next followed a Proclamation appointing a Day to meet upon. There 
J. de Þ, N. was always a neceffary Interval of Tres Nundinae, of twenty ſeven Days 


avg 3. between this Proclamation, and the Day of the Aſſembly: that the Tri- 


cogn. Jur. bus Rufticae which came to Rome to market, might be acquainted with 


C. 1.415. the Contents of the Law *. And this Was called 1 which 


> 22" 25 ſome apprehend to be gu. Provulgatio. 


bose“) ut a ly 4 au, wah 
ns 6 1 eee avys Leges dicuntur, CUM primum 2 vulgus edun Res 2 7 
Manut. de LL. provuigar * 


. *Feſtus Vid. For the Law was exhibited in . that erery individual Citizen 


Vary os: ws 6 inform himſelf of the Subject and Propriety” of 1 it. 


— - 


n 
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It was not lawful to hold this Court upon the very Day of the Nun- 
dinge, but it was held, commonly, upon the Day after. For the Nun- 1 Macroby I. 
dinae were Dies Nefaſtts  - ©. : CIT 
lle Nefaſtus erit, per quem tria verba filentur ; 
Faſlus erit, per quem lege licebit agi“. TN , * I. 
And that for this Realon: © © | 8 
Nundinas Feriarum diem efſe voluerunt Antiqui, ut Ruſtici conveni- 
rent mercandi vendendique cauſa, eumgue Netaſtum : ne, ft liceret 
cum Populo agi, interpellarentur Nundinatores', _ * Fetasia v. 
And let it be obſerved, that the ſame Number of Days was obſerved 1. 3 
in ſummoning thoſe Comitia which were held for the Election of Ma- 
giſtrates: that the Candidates might have time, to apply, and the People, 
to form their Judgments: 1 hag 
Diecemuiris creandis in Trinundinum Comitia indicta funt *, „Liv. III. 35. 
Ad Canſulutus petitionem ſe venturum, neque ſe jam velle, Abſente ſe, 
TD rationem haberi Sui, /e praeſent em Trinundinum petiturum 7. 1 Cic. XVL 
I) he ſame Rule was obſerved in all Cauſes that were heard by the * 
Cum tam moderata Fudicia Populi fiat a Majoribus conflituta : pri- 
mum, ut ne poena Capitis cum pecunia conjungatur, deinde, ne 
ni praedicta die quis accuſetur, tertio, ut ante Magiſtratus ac- 
cuſet, intermiſſa die, quam mulctam irroget, aut judicet : quarto, 


fit Accuſatio Trinundinum 8. ® 1d.proDomo- 


E 3 | 17. 
It was a rare Inſtance, when theſe Formalities werenot all preſerved, 7 
However we meet with One : e | | 


Lex Didia-Licinia——cujus ferundae probandaeque tantum fiudium 
ab Optimatibus impenſum eſt, ut Conſulto Senatus juberetur, ut ea 
tantummodo promulgata, priuſquam trinundino confirmaretur, ita 
ab omnibus obſervaretur, quaſi jam populi ſententia comprobata *. » Macrob. II. 
it the Propoſer was of the Magr/tratus Majores, He commonly laid it 3 
before the Senate for their Approbation: The Tribunes laid their Pie- 
b;ſcita before the People, without conſulting the Senate. : 
When they were aſſembled, a Cryer proclaimed the Law aſter a 
Then the Propoſal was ſupported or oppoſed, either by the Magiſtrates, 
who had this Right inherent in their Office, or by private People, who 
had firſt obtained this Leave from the Magiſtrate '. | | Liv. XLV- 


| Rem populum docento: Doceri a M agiſtratibus Privatiſque patiuntor*, : = II. de 
If any private Man ſpoke, it was done before the Magiſtrate ſpoke, Legg. 4. 
that the latter might have no Influence in ſwaying the former. Thi 
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This was called Legem Suadere, or Diſſuaderes- | 
Ita traditum erat, ne quis prius mtercederet Legi, quam Privatis 
Suadendi, Diſſuadendique legem Poteſtas facta eſſet ; eoque perſaepe 
eventſſet, ut, qui, non profeſſi efſent ſe interceſſuros animadverjs 
vitiis legis ex ratione diſſuadentium intercederent: et, qui ad in- 


Lie XIV. tercedendum veniſſent, deſiſterent, victi auttoritatibus ſuadentium 
5 r e 

Cum in Capitolio rogationem eam Ti. ee ere Trib. pl. ferret, et 
* 14. ibid. 36. Privatis lege dicendi locus eſſet, nec ad ſuadendum, ut in re minime 


Aubia, quiſguam procederet, Ser. Galba repente proceſſit *. 


Of theſe Debates We have many Inſtances left us by the ancient 
Writers. Thus Tul, when He was Praetor, promoted the Bill for the 
Continuation of Pompey's Power, called the Lex Manilia, in which He 
was oppoled by Q, Horten/ius. The ſame Cicero, when He was Conſul, 
ſpoke againſt the Lex Agraria So We find Q; Fabius Maximus engaged 
for the Lex Cincia, Cn. Pompeius, for the Lex Cornelia. C. Laelius and 
Scipio oppoſed a Motion of C. Papirius the Conſul. The ſame Laelius, 
another of C. Licinius Craſſus, de Sacerdotiis, and both of them ſucceſſ. 
fully. In like manner, Favorinus promoted the Lex Licinia, Julius 
ene the Lex Plautia, and C. Sempronius Gracchus diſſuaded the Lex 
158. :. BSaufeia. Of M. Portius Cato, We find much: In his Conſulſhip He 
Sell. VII. 13. Oppoſed the Motion de abroganda Lege Oppia. He ſupported alſo the 
XVII. . Lex Maevia, and the Lex Voconia. 455.9" ole £2 OTE 


Serv. ad Virg. ö „5 
ag $77. Idem Cato Legem Voconiam ww #7 Voce et bonis lateribus ſuaſit, anno 
1 ILXV. zatus, Caepione et Philippo iterum Cet. 


4 But whether He maintained or oppoſed the Lex Orchia, may be a 
C. Rullum. Queſtion, for all We can gather from Feſtus: who gives it both 
— Ä ·˙¹ww; TRI TOO e e 
Vi 16. 9 more Inſtances might be collected, but theſe are ſufficient, and 
. my Reader will find the Authority for them in the Margin. 
Cic. de Ami- It was now the proper Time for the Interpoſition of the Tribune, who 
cit. $25. by his vETo had a Power of putting a Stop to all Buſineſs; which was 
8 8. called Legi intercedere*, If nothing of this kind interfered, after ſome 
XI. 18. religious Ceremonies, they proceeued to what was called Sortitio, which 
Priſcian. col, was thus: After the Eſtabliſnment of the Clafſes and Centuries, it pre- 
* Su vailed for fome time, that the Centuries of the firſt Claſs, which was a 
XXVII ö. Ballance for all the reſt, were called to give their Votes firſt ; which fre- | 
XL. at. quen ly determined the whole Proceſs, For if They concurred in Opi- 
e dla nion, it was needleſs to take the Senſe of the Reſt, as We have ſcen 
vu. 59, formerly ', It there was a Neceſſity, the others were called in their Order, 
Liv. I. 43. till a Myjority of Centuries was obtained. This Method, after ſome Con- 


tinuance, 


32 + VP 


* 


| turies throw into the Tribes, and involved in that Diſtribution. The 
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tinuance, was altered, and the Centuries not called out by any Preemi- 
nence, but by Lot. A Box {Yrna or Sitella was produced, and the 
names of the XXXV. Tribes upon Billets or Tickets thrown in: and 
the Box being ſhaken, each Tribe voted in the Order in which they were 
drawn out. And not only the Tribe, but the Century under that Tribe 
was determined in the ſame Method. For We have lately ſeen the Cen- 


Tribe which: was firſt drawn was called the Praerogative Tribe, and the 


Century in that Tribe the Praerogative Century. And the perſon firſt 


called, Honoris Cauſa, in that Century, was called Primus *: : mn * 
N 8 W 2 5 : 10 8 : | s 1 | anc, 14. 
— — Pingit ſolennia Campus, 2 
. .- * >» ” _ . . 3s -» { n . . 
Et non admiſſae dirimit ſuffragia Plebis, ki a. 
| Decantatque Tribus, et vana verſatin urna : XXVII. 6. 
Nec coelum jervvare licit : Sigon. de 
Ant * Jur. 


There is an Allufion to this Praerogative Tribe (or Century) in a 1H. 2, 


3 Lucan. V. 


Paſſage of Tully *, where there is a Hint at ſome foul Play in the Ballot- 392. 
ing, or returning the Praerogative Tribe in the Election of Officers. My +11. Verrin. 
Reader will remember that the ſame Comitia which were held for enact- 1. 
ing Laws,. were held for this Purpoſe alſo, and the ſame Method of Pro- 
ceeding obſerved in both Caſes alike : SE. ; | ES 
——— 9. Metellum: qui quam i/ts fit amicus, attendite. Dedit enim 
_ praerogativam:ſuae voluntatis eju ſinodi, ut iſti pro pracrogativis 
The J. ots being drawn for the Tribes and Centuries, the Propoſer of 
the Law directed every Man to repair to his Tribe or Century by theſe 


ſolemn words: 
sI VOBIS VIDETVR, DISC EDITE, QVIRITES®, + II. II. 56. 
The Votes were given for ſome time by word of mouth, AN TIoV o, 
or VTI ROGAS, the firſt, if they were againſt the Bill, the ſecond, if 
they were for it. But about the Year 614, A. Gabinius, Trib. pl. carried 


a Queſtion, which was afterwards. called LExX TABELLARIA, or from 


the Author, EEX GABINIA TABELLARIA, that every Man ſhould 


vote, in the Election of Officers, not by word of month, but by Ballot. 
Two of theſe were given to every Voter, the one inſcribed A. i. e. 


ANTIQvo, the other J. R. i. e. vri RoGas. Two Years afterwards, 


I. Caffius Trib. pl. of a Family very remarkable, 


L. Caffins ex familia tum ad ceteras res, tum ad judicandum, ſeve- 
- ima. „ N e © Cic. I. 
re Verrin. 10. 
propoſed 
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192 5 LE K. 1 
propoſes a Law, that ſuch Ballots ſhould be uſed alſo in the 8 of 


Judicature, inſcribed A. i. e. ABSOL vo, C. cCONDEMNo. N. L. Noy 
LIVE T. Which Circumſtance is recorded in the Medals of the Calian 


7 Fulv. Vrſin. Family . 


Fam. Rom. 
pag. 67. TRE 
Liebe's Gotha 
Nummaria, 
44. | 
9 
Next to this A. 62 1, C. Papirius Carbo introduced them into the Ce. 
mitia, for the Purpoſe We are now conſidering: 
Ssunt guatuor Leges 7 abellariae: quarum prima de Magi ratibus 
mandandis : ea eft Gabinia, lata ab homine 1gnoto et fordido. Secuta 
. Grenna poſt Caſſia , de Populi judicie———Garbonts oft tertia "8 
|  Jubendis legibus ac vetandss Vno in genere relingui videbatur 
vocis ſuffragium, quod i ne e Caſſius exceperat, Perduellioni. Deait 
Cie. III. de Buic quoque Fudicio Coelius tabellam. 


Legs. 16: . Theſe were diſtributed to the Voters by Officers called Diribitores or 
Var. Conjea, Diſtributors. (The word Diribere often occurs in the Roman Writers“) 
27. and ſometimes Difridutores and Diviſores alſo, words of the ſame Im- 
: pang inPiſon. port. After the Receipt of their Billets, they were to proceed over an 
Val. Maxim, Extempore Stage of Planks, raiſed on purpoſe, and called, from their 
IX. 12. 7. Likeneſs, Pontes : in number thirty five, or one hundred and ninety three, 
Plin.XXXVI. according as the Comitia were Tribute or Centuriate, From the Streight- 
H. N. 15. neſs of the Way, I ſhould conclude, they voted uiritim, to prevent the 
bad Conſequences that might ariſe from the Votes of a OY Multi- 


l. de Legg: tude. Theſe Pontes are mentioned by — 
B Pontes Lex Maria fecit anguſtos. 
It was in this Paſs, that People of ſixty Wn or upwards, were ob- 


jected to, and refuſed the right of Suffrage. For as Sexagenarians (and 


all the Female Sen incluſively) could not be Es of the — ; as 
* 


Phraſe Depontani Senes : 


Licinian Family 


POPVLISCIT VM. 


| They could not be compelled to execute any public Office after that A ge, 


ſo the younger Sort thought it unreaſonable, they ſhould be indulged 
their Suffrage, and thruſt them by, as they came along. Whence the 
Duo tempore primum per Pontem coeperunt Comitiis ſuffragium ferre, 
Juniores conclamaverunt, ut de ponte dejicerentur Sexagenarii, gui 
Jam nullo publico munere fungerentur *.. oe 
Habeo etiam dicere, quem contra morem Majorum minorem annis ſexa- 
ginta de ponte in Tiberim dejecerit *.. | 
Pars putat, ut ferrent Fuvenes ſuffragia ſoli, 
Pontibus infirmos praecipitaſſe Senes *. 
As at one end of the Bridge, they received their Billets from the hands 
of the Diribitores, fo at the other, they returned them to Officers, called 


193 


* Feſt. v. SET 
AGENAR10S, 


3 Cic, pro 
Roſcio, 5 35. 


* Ovid. VI. 
Faſt. 33. Add. 
Macrob. I. 
Saturn. 5. 


| Rogatores, who were placed there with Boxes or Urns to receive them. Platarch. in 


But as both theſe Offices lay open to Corruption (and Tully has recorded Mario. 


ſome Inſtances of it) they were ſometimes checqued by Inſpectors, Cu/todes, 


placed over them; ſometimes People of the firſt Character, to prevent 


Colluſion, would execute theſe Offices in their own perſon. For theſe 


 Cuſtodes, 1 find Pliny quoted in his N. H. and their number there ſaid 
to be nine hundred. 


nd they are not omitted by Tully : 
Hoc certe video, quod indicant tabulae publicae, Vos Rogatores, Vos 
Di.ittributores, Vos Cuſtodes fuiſſe Tabularum ”. 
2uands illa dignitate Rogatores, Diribitores, Cuſtodeſque vidiſliss? 
The People, after they had given their Votes, were immediatly in- 
cloſed behind Rails or Cancelli, ſet up for that Purpoſe (to prevent Con- 
fuſion in the Aſſembly, or any foul play) and called with great Simpli- 
city, from their likeneſs to Sheep-Pens, ovIL I A. 
Miſerae maculavit ovilia Romae?. | 
Theſe are thought to be expreſſed in a Denarius of the Silian (or 


— 
> — 


1 


After each Tribe (or Century) had paſted by, the Suffrages or Votes 
of that Tribe (or Century) which had been marked with Dots or Points, 
were call p ß: & jo . 


s XXXIII. 2. 


7 Cic. in Piſon. 
$ 15. 

3 Id. poſt Re- 
dit. in Senat. 
F 11, 


- 


9 Lucan II, 
197. 


I Fulv. Vrſin. 


Famil. Rom. 
Pag · 149. 
Spanheim. de 
Vſu et Praeſt. 
Numiſm. | 
Diſſert. X. 
p. 192. 
Havercamp. 
Theſ. Morell. 


pag. 239. 
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194 1 LE X ot 
| Nam quo queſtus es, plures Te teſtes habere de Voltinia, quam guar in 

. — . ea Tribu n tuleris * 
9 Epiſt, ad Hence in Horace, One tulit bunctum . 


Fe n. t is probable alſo, that the Tables were numbered, as Tallies. And 


: Varrol[I.de this was called Dirimere Sragis So the Critics reſtore this Paſſage in 
R. R. 2. Tully* : 


2 III. ad Q. : 
Fr. 4. Ruid plura de Pudicibus ? Duo Praetorii Pads , Domitius Calvi- 
nus; is aperte abſolvit, ut omnes viderent et Cato; is, diremptis 
tabellis, de circulo ſe Ju uxit, ef Pompeto N. nunciavit. 
And this alſo: a 
 Nibhll jam eff, quod po 2 W Nibil quod Diremptio, 1150 
| quod Supplicatio Magi FONG Renunciatio Wore exſpecte- 
3 Id. » Hows ir”. 
cio. $6. 


V. 39. So Lucan, quoted lately 92 


Et non admiſſae dirimit Aifrogis Plebis. 


5 185. And hence Terentianus has borrowed his Expreſſion: 
Vicinia Vocum, modico dirempta puncto. 


The Law, thus made, was confirmed by the Oaths of che Citizens, 
was commonly engraved upon Copper, and ſet up in the Treaſury: 
Which Treaſury, Securitatis cauſa, was in the Temple of Saturn and 
ad Virg. IT. Ops, in the Jugarian Street, at the Foot of the Capitol. Servizs * informs 
N Jo“ us, that the Treaſury was kept in the Temple of Saturn, and was called 
319. 322. Aerarium Saturni; but it belonged to both Dies, as I have put it!. 


7 Alex. Donat. 


4e Kedif. R. LOCVS ADSIGNATVS AEDI OPISET SATVRNI 


mae Vet. t L. MVNATIO VERO ET C. TERENTIO FELICE 


n CVRAT. OPER. PVBL. 
XN I. 3. I may poſſibly have occaſion to ſpeak more hereafter upon the Conſi- 


» Serv. aa dence which the Antients had in their "Temples as the Depoſitarics of 
Virg. VIII. Things of Value, vz. Mok EY, RECORDS, WIE LS, etc, Thus the Ca- 
= vec. Pitol, or, which is the ſame thing, Temple We have been ſpeaking of 
pal. 5s. was entruſted with their Laws and public Inſtruments 9. It was a kind 
Cic. UI. of Bank for Money, and accordingly M. Antony plundered it of a large 


Philip. 12. Sum, that belonged to Octauius. It was here they kept their Standard 


| Hi 23.  Meaſur es, Trutinae, Lances, Men ſuraàe, etc. 
A II. Trutina — in aede Saturni — — propter penſuram”. 4 
ilip. 37- 


2Varr.ceL,L, Thus the Amphora Capitolina- 
ws pre Jam, ne violare liceret, 
2 Rhemnius Sacravere Jodi Tarpeio in monte Quirites* 5 


Fannius. | | h And 


- 


POPVLISCLITVM. 1095 
And thus: 1 | | | | 
_ __ MENSVRAE AD EXEMPLVM 
_ EARVM QVAE IN CAPTTOLIO SVNT 
AVCTORE SANCTISSIMO AVG. N. 
__- NOBILEISIMO CAB. 


TEMPL. OPIS AVG. II. 
| ----— and 
TEMPL. OPIS AVG. V.“ 14. I. . 
The Law (whether Lex or Plebiſeitum ) was called nomine Conditoris, 
or Rogateris; and by his nomen Gentile : If both Conſuls preferred the 
Motion, it was called by both their names jointly, | 


| Lex Aeha Sentia, 
Fiuſia Caninia, * 
Funia Norbana. 
To the name of the Propoſer, They ſometimes added the Subject, as 


Lex Caſſia, Agraria, 
Gabinia, Tabellaria, 
Cornelia, Sumptuaria, 
Julia, Fudiciaria. 


And this became more neceſſary, when One Family was either nume- 
rous in itſelf, or frequent in this Tranſaction, as the Julian and Cornelian. 

But let it be conſidered, that every Law had not its name from the 
Propoſer, but ſome from the Perſon who adminiſtered the occaſion. 
The Lex Scantinia, mentioned by Juvenal and others, was called non II. Sat. FE 
ab Authore Legis, fed ab Authore Facinoris. In like manner, the SCtum 
Macedonianum, as We have ſeen formerly“, from the Uſurer Macedo . pag. 156. 


And thus the Lex Haſtilia is fondly imagined, by a good Writer *, to * Gothofred, 


3 8 | 3 ad 1, 1. D. de 
take its name from the Contents of it: n 


Lege Haeſtilia permiſſum erat furti agere, eorum nomine, qui apud don. 


9 Nert I. A. 


hoſtes efſent, aut Reip. cauſe abeſſent '. nalect. 26. 


Though this be the only place, where mention is had of this Law *, I. 4. 10. pr. 
and little therefore to be gathered concerning it, yet, as We find a Con- —— w_ 
ful of this name, vis. A. V. C. 583, I have no ſeruple of giving it him, ac 
2 force of common Practice, in fpite of Silence, which proves no- 
ing. : | „ | 
| Bb x: The 
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196 5.7 2E e, 
The Honor which a good Motion reflected upon the Family, i is ſeen in 


many Inſtances; of which theſe two may ſerve for an Example: 
It was a Practice in their Funerals, ut GE latarum tituli, vicfarum- 


Facit. I. gue Gentium vocabula anteferrentur *. 


Annal. 8, The Memory of them is often preſcrved i in the Coins of the F amily, 


5 See more, Of which J have lately produced ſome Specimens *, 

oh: The Forms of the Roman Laws, and Plebiſcita, may be ſeen in ſeve- 
Morel, and in ral Writers“. I have given one above from A. Gellius. Brifſonius 3 
Gente raria, may be conſulted upon this occaſion, who is large upon the Subject, and 


Folr.V.7. de indeed upon the Subject of this whole Section. | 
Let me cloſe this Head with obſerving, that many of the ancient 


Famil. Rom. 
pag. 67. et Lawyers were employed in commenting upon ſome of their own Laws, 


3 the Loſs of which Diſcourſes We have great reaſon to r mm as Maxi- 


, * N mus ad L. Falcidiam, Paulus ad L. Aeliam Sentiam, ad L. Juliam, Vel. 


Frontin. de leiam, Cinciam, Falcidiam, and in his Commentary de Jure Patronatus, 


Aduaeductib. Or, in other words, ad L. Juliam Papiam. Mauricianus, Terentius Cle- 


Cenſo 
Die — mens, Marcellus, Caius and Vipian, wrote ſeveral Books ad Leges Roma- 
C. 24. nas, ſome of which were Voluminous. 


Sigonius, in By the Moderns, ſeveral Laws have been handled ſeparately, their 


* Fragments collected, and a great Light thrown upon the Roman Law 


Tom. I. fin. | 
Reineſ. In- by theſe Performances. They are ny I ſhall ſelect the moſt conſiderable. 
ſcript. VII. : | Lex, | B Led 
4 A T; | Noodr. | EE 
T1 teria Tarpeia oolius J . 
T7: . Atinia . — — Pulveius op a Otton. Thel. J. R. 
Ranchinus II. Var. 7 
2 | Burgius I. Elect. is. 
3 | Brummerus. 
Balduin. 
Falcidia· — {fluſman apud Otton. The. 
z Wieling. Lect. J. C. II. 29.— 32. 
Glicia —— Cujac. IV. Obſerv. 14. | 
Julia Majeſtatis Contius. 
de Adulter. Briſſonius. 
de Fundo Dotali — Prateius. apud Otton. Theſ. 
Balduin. | 
Julia et Papia Poppaea [2 
oy | | Heineccius. 
Laetoria ——-— Cujac. XIX. Obſerv. 33- 
Remmia ——— — Brencman 
Pelle ————- —— Tavrellius _ Otton. Thef. 
haun. 
Voconia — (War 5 
An Lect. J. C. II. 19. —22. 


PLEBIS- 
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PLEBISCITVM. 
Tribuno Pl. interrogante 8 J. 1. 2. 4. 


IS Plebeian Officer was created A. V. C. 260, upon a Seceſſion 
of the Plebs, complaining of the great Oppreſſion of the Patricians, 
to whom they were bound for Money. 8 8 P. r. z. 2. 20. 


| x. . FIT . . . Li . II. 33. 
Janta igitur in illis Virtus fuit, ut anno decimo ſexto poſt Reges Ci. hs : 
exactos, propter nimiam dominationem Potentium, leges ſacratas ipſi pro Corn. init, 
bi reſtituerent, duos Tribunos crearent, montem illum trans Anie- Appian. B. 


nem, qui hodie Mons ſacer nominatur, in quo armati conſederant, 


aeternae memoriae cauſa conſecrarent *. > 7 
They were firſt only two in number: in thirty ſix Years time, They 7 11 amy 
were increaſed to Ten*. Gell. XIII 12. 


Their Powers were conſiderably abridged by Sy//a the Dictator, whoſe XV. 27. 
Ambition and Intereſt was conſtantly croſſed by the Plebeian Party. They e 
were afterwards reſtored to their ancient Authority, and by the Emperors 14, III 
the Tribunitia Poteſtas was frequently aſſumed among the Imperial Titles, Ty 
down as far as Conſtantine M. when We hear no more of this Officer or 
Office. One great Reaſon why the Emperors affe&ed this Title was, 
| becauſe the Perſon of the Tribune was held facred, the Laws by which 
they were firſt appointed, were called Leges Sacratae, and the Place, as 
We have ſeen, Mons Sacer. Whence Vopiſcus calls the Tribunitia Po- * in Tacit. 
teflas, partem maximam Regalis Imperti. Thus whoever violated, or even init 
affronted their Perſons, diſputed their Authority, or checqued their Pro- was mee 
ceedings, was puniſhed with Death or Baniſhment, with Confiſcation of TE 


Goods with Outlawry ; after this form: Ro "Liv. III. 55. 
© PHE | | : Dionyſ. Ha- 
QVIALITER FAXIT CVM PECVNIA FAMILIAQVE SACER ESTO: jic. VI. 39. 
SEI QVIS EM OCCISIT PARICEIDA NEC ESTO ', Howes: £4 
a _ . *n _ - ntqg. ” 
They were not ſo much Magiſtrates, as Guardians of the Liberty of in Legg. 4 
the People (or Plebs) againſt the Conſuls, Senate, and Patricians. Plu- 1 er in oo 


tarch* affirms, that They could not be looked upon as Magiſtrates, be- Magiſtr. 


cauſe They wanted the Purple Garment, Lictors, etc. and becauſe the Tri- 2 


bunitian Office laſted, upon the Creation of a Dictator, who alone repre- , 7 _ 
ſented all the Magiſtrates of Rome. Though that laſt Argument of 10, 
Plutarch proves but little, however, I cannot but think, that when they! Feſtus v. 


are called Magiſtrates by ſome Roman Writers, there is ſome Impropriety , Mons- 

in the Exprefion. Ns | 3 
Tully in his Book de Legg. had an eye upon the Conſtitution of his 

Country, when He thus lays out their Authority : - 15 


Plebes 
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Plebes quos pro ſe contra vim auxtili ergo decem creaf it, Tribuni ejus 
ſunto quodgue ui proviteſh at, quedgue plebem rogaſſint, ratui ets, 


? Cic. III. de , Jandique ſunt. 
B+ 3. Though They had properly no Juriſdiction, and could not bold Plea, 


nor ſummon into Court, yet They had their Officers to ſeize and commit 
' Gell. XI. to Priſon *. A Power which They ſometimes exerciſed over Conſuls and 
175 Cenſors *, Vet their own Perſons were not to be ſeized by any Magiſtrate 
XXXVII. ;o. whatſoever : and many Laws were made in favour and ſupport of their 
XXXVIII. 6. Authority, as the Lex Horatia, Funia, Icilia, Duilia. This Officer was 
ſo dear to the People, that it was enacted by one of the Laws now men- 
tioned, ut qui Plebem fine Tribunis reltquiſſet, tergo et capite puniretur. 
And accordingly, Tully adds to his Deſcription of the Tribune's Office, 
Ill. de Neve Plebem orbam Tribunis relinquunto *, It was with the fame Precau- 


Legg 3. tion, that his Houſe was never ſhut by night, that. there might be per- 


petual means of Acceſs to him: and He was never allowed to be out of 

the City a whole day together. Upon the ſame Principle, his Office did 

not expire upon the Appointment of a Dictator, when all other Magi{- 

tracies did. For, as He was a Checque upon the public Magiſtrates, and 

the Protector of the People's Liberties, his Office at that time ſeemed 
more neceſſary than ever. 

This Power was rigorouſly kept among the Plebeians, when all the 

others were ſhafed indifferently between the Plebeians and Patricians. In 

order therefore to be qualified for it, the Patricians would frequently get 

| adopted into Plebeian Families. Which was practiſed by Clodius, in 

Cie. pro order to perſecute his old Enemy, Cicero. 


enn $ us] The Power of this Officer conſiſted in two things, in Prohibends, and 
14. in Rogando. In virtue of the former, He had a Place i in the Senate, but 


no Vote, and by his ſingle Negative, or Veto, by the fingle Veto of any 
5 Liv. III. 55. one of the Number, all Proceedings were ſtopped *. 2 
ur In virtue of the other, viz Rogando, He had a Right to Gammon the 


XXVII. 6. 
XI V. 21. People to the Camitia Tributa, (where the Patricians alſo might be pre- 


Gell. XIII. 12. ſent and vote, if they pleaſed, but could not be compelled, nor were they 


ſummoned) and there propoſe a Queſtion, which, if it paſled 3 into a Law, 
6 ]. 1.4 was therefore called Plebiſcitum, i. e. Scitum Plebis *. 


D. 1. 2. 2.5. 
Scita Plebis appellantur ea, quae Plebs ſuo WL uffragio fine Patribu 
Feltus in vf. ufſit, plebeio Magiſtratu rogante”. 
For Sciſcere, Faire, etc. like T of the Greeks is the ſame with 
Statuere. N 1 

x D.. 165 z- Denigue Lex XII. Tabb. rignum ardibus junfum vindicari poſſe ſcit. 

nd Rogitationes plurimas propter vos Populus ſeivi it, 
a.. vas Ves rogatas rumpilis“. | 
e IV. 4 V 84 — 1 . | Onat 


2. 23. 


[ke - 


ius Barbatus, and L. Valerius Potitus C js 


This Hiſtory is, in ſome parts of it, controverted by other Writers 
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Quae ſciſceret Plebs, aut quae Populus juberet *. FR. Os „ 
Avid quod multa pernicigſe, multa peſiifere iciſcuntur *, 3 9 3 
Durius Al henienſes — ſciverunt, ut Aeginetis, qui claſſe valebant, * | 

follices praeciderentur *. 2 | 31d, III. Offic, 
8 11. 


Nunc munera Martts 
Aegquent imperio, et Solem concedere Noets . 
Sciſcart *. | 2 Silivo Teal, 
Theſe Laws at firſt bound only themſelves, not the Patricians, and e 
were not properly Laws ; but owed their Strength chiefly to Compact and 
Connivance, rather than proper Authority, which they had not o defec- 


tum Majeſtatts.  _ 


Afterwards A. V. C. 467, by a Law of E, Hortenſius, the DiQtator, * J. 1. 2. 4. 
they bound the whole People, who by this Act conſented to be bound *; „ 
for Lex, proprie dicta, is, as We have ſeen, communis Sponſio Civitatis. penult. * 
Inſtead of Lege Hortenſia ſome Copies of the Inſtitutes read, and ſome 
Civilians prefer, Lege Horatia. That Caſe may be beſt apprehended by 7 punccius de 
conſulting the Hiſtory of theſe Proceedings, as they are related by ſome Senect. LL. 
who ſeem to have conſidered them moſt accurately: | #4 4 
A. V. C. 260. Secefſio in montem Sacrum. The Conſtitution of the Fas 11 
Tribunitial Power, and a Decree, ut id ratum eſſet, quod Plebs ad ſe per Ii. I. c. et 
Trib. Pleb. latum jufſifſet *. 8 PE RSS Liv. VIII. 12. 
A. V. C. 306. A Second eſſion in montem Aventinum. M. Hora- 3 Epit. Liv. 
off. the Year of the Abdication lib. XI. 
Tributim Plebs jullillet, Popu- 8 _—_ 
| 1 Gell. XV. 


of the Decemviri LEX-HORATIA, ut quo 
lum teneret. N 
27. 


| Qua Lege Tribuniciis Rogationibus telum acerrimum datum eff A en AVE 
A. V. C. 415. Publius Philo Dictator. A Law to explain and amend 20. 


the Act of 306, where the word was Populum; viz. that Plebiſcita ſhould * See Muelen. 


ad tit. de J. et 


oblige all the Qyirites. This Dictator is ſometimes called Publilius, J. 5 5. et ad 


and this Law, LEX PVBLILIA. 8 er de 


A. V. C. 467. LEX Hon rENSIA. Hortenſius Dictator. Seceſſis in Fani- Conan Com 
culum*, The Patricians had attempted to fruſtrate the Lex Horatia. ment. J. C. I. 
And now the People were pacified with the Ratification of it, by the Lex 13. 


Hortenſia Stryk. Prae- 
AN cogn. juris, 


Trribuni neque advocant Patricios, neque ad eos referre ulla de re C1422. 
pofſunt : Ita ne Leges quidem proprie, fed Plebiſcita appellantur, Sus, wa 
guae Tribunis pl. ferentibus accepta ſunt. Quibus Rogationtbus ante pag. zo. 
Patricii non tenebantur, donet Q, Hortenſins Dictator eam legem Jac. Maeſtert. 


1 2 ; | . "0 de ].L.R.1 1. 
zulit, ut eo jure, quod Plebes latuiſſet, omnes Quirites tenerentur *. N 5 : 


9. Hortenſius Dictator, cum Plebes ſeceſſiſſet in Faniculum, legem in ànt. Contiusl. 
3 . * 7 GEL. d. 8 
Eſculeto tulit, ut quod Ea juſſilſet, omnes Quirites teneret *. * t. Sublec. 
6 5 
p Govean, I. 


Thus Var. Lect. 33, 


Bi - 
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Thus Plebiſcita became Laws : 
Ita factum eſt, ut inter Plebiſcita et 2 8 pecies 22 in- 


2.1 2.28. tereſſent: Poteſtas autem eadem efſet 7. 

Add. 
G Al. X. 20. Sed et Plebiſcita Lege Hortenfia lala non minus valere, quam Lage 
J. 1. 2. 4 fin, cocperunt 3, | | 
Auguſtin. de 


Legg. c. 1. 3. Thus the Lex Aquilia *, Sempronia, 3 Clodia, Scribonia, F alcidia, 


6 oconia, Furia, were indifferent! y EE * or Plebiſcita. 


Manut. de 


Legg. c. 3 1. To cloſe with the 
Hotoman. 
ON oy COMITIA TRIBVT A. 
| Lycklama de 
Magiſtr. c. 4. We have ſeen the Diſtinction between the Comitia Curiats 5 the C Co. 


Pight Anval. nitia Centuriata of the Romans, in the laſt Section: It is proper to con- 


R 86. 
— ider the third Sort, the Comitia Tributa, in this. The Account given 


Muclen. wd of each of theſe by a Writer 1 in A. Gellins * ſtands thus: 
ompon. 


f 


Roſin. An- Quum ex Generibus Hominum 8 uffragium feratur, Curiata Comitia 
ii. . — efe ; guum ex Cenſit et Aetate, Centuriata ; quum ex Regionbus et 
Blond. Locis, Tributa. 

Triumph. 

Rom. 4. Forgetting therefore, that there ever were ſuch Aſſemblies, as the Cu- 


. To 1 riata, We find the Senſe of the Roman People ordinarily taken in that 
Civ. Rom. I. g. Council, which Servius eſtabliſhed by a Digeſtion of his Subjects accord- 
Panvin. de ing to Age, Quality, and Condition, and called it the Comitia Centuriata. 
rey 2 It was in this They held the Elections of Magiſtrates, the Trials of Of- 

g. fences, the Deliberations about Peace and War; and here were all Mat- 


D. 9. 2. 1. ters adjuſted, relating to Legiſlation, to Adoptions, and to Laſt Wills 


J. 4 3. 18. and Teftaments. In a word, it was the only Aſſembly for tranſacting 


*XV. 27. public Buſineſs. Upon this Account it was never called but by the Offi- 
cers of the firſt Diſfinction, and held with very extraordinary Rites and 
Solemnities, vz. with thoſe kind of Religious Services, which were ap- 
propriated to the Patricians, to the Excluſion of the other part of the 


Subject: 


Penes quos igitur ſunt Auſdicis more Majorum ? Nempe FOR Patres. 

Nam plebeius quidem Magiſtratus nullus auſpicato creatur. Nobis 

| adeo propria ſunt Auſpicia, ut non ſolum quus populus creat Patricis 

Magiftratus, non aliter, quam auſpicato creet : Sed Nos quoque iff 

| | ine ſuffragio populi auſpicato Interregem prodamus, et pri valin 
Liv. VI. 41. auſpicia babeamus, guae Ni ne in Magiſtratibus guidem babent ". 


This was therefore one * and effential Difference between the two 


Aſſemblies. 
Neuer 


vo 


40 
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D nav apxuperiay, puelayws eunle ex Th 
5 Oααi WnÞoPopins, mv o Pwpecios Kupieryv KANET KerſupaThyv 
_ Glareanus *] T1 Tyv ONE‘. Tis ds dr quo 1 Gp XMeET ov, 3 Vid. Dra- 
670% THAN» Tac e OpaTpioncs Uno pop edel, WpoCBAUT ApEn TY 18 Live- 
BuAng, E Ts wanbuc xu Opa gig rag Woes tteviynasO, % wer” 5 
cl fe rea rar TWY ꝙπ L . TE dci THpeiev TE X, o ev Av 
| ri Nh rere xupicg Exvour rag ds Puae|ixa, Aire WpoCurtuuclE. 
YWOpeeve, jANTE r LEpav TE Y OwvOTKOTWY ETHWECTIO GY wn, EV nig 
hui re De ν TW vat) wv TEAQs Ei Dionyſ. 
, HE 1 ey Halic. IX. r. 
Hence it was, that the Patricians being ſeized of the Auſbicia, and 
many religious Rites, would frequently diſappoint the Commons (who 
had an Intereſt in a Bill, or a point to carry) under a Pretence of 


. Fratr. 6. 


Religion, and make an Adjournment, in order to gain time ng Cie. Il. aa 


It was called Obnunciare, when they reported the Auſpices to be un 


vourable. The Ancients diſtinguiſhed thus between Obnunciare and poo 3 


nunciare. TY, Zonaras VII. 
| | | +71 | | T9, 
8 ON g 1 1 : 1 P éManutius 
72 N 2 1 ade. 
Primus ſentio mala nofira Primus reſciſco omnia . 
Primus porro ohNVN CIO. | | Merul. de 


Comitiis c. 3. 


But the Comitia by Tribes had nothing of all this, were opened with Aut. Antiqg- 


_ | 6 | Rom. Synt. 
little or no Ceremony, were not diſturbed by the Report of any bad vi. we 
Omens, and did not admit of Adjournment. | 6 Ter. Adelph. 


IV. 2. 7. See 
Donatus. 


But other Differences We find, many and material. 
2. In the one caſe the Senate was to be conſulted, in the other it 
needed not. This was a very extraordinary Step. The Senate had a Ne- 


gative in the former Inſtance, which theſe Popular Aſſemblies diſregarded, 


and went to work without them. | 
3. Beſides the Difference between Lex and Plebiſcitum, Capital Crimes, 

and thoſe of a higher nature, were cognizable in the Comitia Centuriata 
only: in the other, the Puniſhments never extended beyond Fine and 
Baniſhment. In the ſame regard, the Great Officers were choſe in the 
former, and the Plebeian in the latter. 

4. The general Senſe of the People (univerſally) was better had, when 
the Suffrages of every Individual were equally valid. When Rome voted 
by her Centuries, the Ballance was with the better Sort: and that Multitude, 


— — — tk 


* Legem promulgavit de Eleftione Tribunorum, eam quidem ex Curiatis [ Centuriatis] guae 
es nomine a Romanis appellantur, in Comitia Tributa mutans. Quoduam autem fit horum Conmi- 
tiorum diſcrimen, ego declarabo. Curiata Comitia oportebat, praecedente SCto, et ſuffragiis a 
plebe Curiatim latis, atque poſi hoc utrumgue ſignis divinis avibuſque non adverſantibus, tunc 
demum rata efſe : Tributa vero Comitia ſine. SCto, atque fine Sacrificiis, nulliſque avibus addi- 
centibus, uno die a Tributibus peragi. 5 3 1 

| ec which 
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Dion. Halic. 
VII. 59. 


? 14. IV. 20. 


1 VII. 59 
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which compoſed her loweſt Century, was very rarely conſulted : exay/uc 
de wv, Tea yur vTws evlnatopeey Ever, wee were The eoyarns ite Thc 
r &T0OTETWY WpotngJar '. L 8 12 


EI de eg ion puepy Tyiobacy wi Fav è d evvermolla do Moya 
Veuols TOTE Tov to eu Xoyor, 85 4 TO Tov , C ds 
rr afepevwy Tarn; opdlacc Fs 55 eic Pope, WO oy . fv, — 
Tz7o d' jv &nraviov %, 8 penper Fix dluvars. To WIXX2 wer yap 
e The wN XAYTED; TENDs £X4pSavev, oiya Te ful Nh Ti cg 

rpsCouver' i 0s Wi. ji E Tex eU pe K 

5. They differed alſo in the Place of holding them. The Tributa 

were often in the Campus Martius, in the Prata Flaminia, afterwards 

called the Circus Flaminius, in the Forum, the Lucus Petilinus, the Ca- 


pitel, etc. and ſeveral other unconſecrated and profane Places. For they 
were held, ſine auſpiciis, with little or no religious Ceremony, (differing 


herein from the Aſſembly of the Centuries) and therefore at liberty with- 
in or without the Pomoerium. | . | 1 

The Thought of this Aſſembly was firſt ſtruck off by the People in the 
caſe of Coriolanus, A. V. C. 262. The Roman Comitia We have ſeen to 

be held principally upon theſe three Occaſions: 1. For the Tryal ct Roman 

Citizens. 2. For the Election of Magiſtrates and Officers. 3. For the Eſta- 
bliſhment of new Laws, and the Abrogation of old ones. When the Cauſe 

therefore of Coriolanus came on, who was the Idol of the better ſort, and 

the Averſion of the lower, it was impoſſible to convict him upon the Plin 
of Judicature which then prevailed. But Dionyſius will ſpeak for me: 

| Emigeon; de vg Tein ce, 0 U the TW wypuy , . odr 

17 repov, G uνννννο g eee T1 wWokivs twbev £74 Ne THY eayopey, oi 

os Anpepyor ouexane To π e. tr Thy % eKATT LEY, Xepin | 

7 7 cc Eo], Ev atc ELENNOY os: OU gie Kar 

aura, Koi TOTE IIPQTON eyeve]o Prnwaing EK K AH IAx ar 

ade omni no CUM Lapo et Gelenio xa] 5e 1Po@co» 7 OT- 
AETIKH* Yo NN de evτν,m¾ʒoʒy 7% Tid]pmeimy, wa u rr Yi, 7% 

Tyv Ab xi QZrVT WY Tuvayav EXXATT d, Ge-wreg 0 cn mw. . 
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* Raro autem res tantae ambiguitatis occurrebat, ut uſque ad ultimae inapum centuriat 
uffragia veniretur. | | | . 8 84 
+ Puord fi ſuffragia cxc11. Centuriarum diviſa pari numero ſuiſſent, tunc poflremam 
Centuriam vocabat, quae continebat multitudinem Civium egenorum, qui propterea omnis militiat 
et tributi immunes erant. Hoc vero rarum erat, et dix ulla ratione ſieri poterat. Pierum- 
que enim prima vocatione res abſaluebatur, raro autem uſque ad quartam veniebatur : quinta 
vero vocatio et ſexta erant ſuper fluae. 3 | | 
t Puum autem dies trinundini inſtaret, Turba ex agris, quanta nunquam ante, in urbem con- 
fluxit, et ſummo mane forum occupavit, Tribuni vero plebem ad Tributa Comitia vocarunt, f 
Comitii loca funibus undigue clauſerunt, in quibus ſingulae Tribus diſtinctae, et alige ab aliis 
ſeparatae erant futurae. Et tunc primum P. R. Tributis Comitiis viritim futragia tuit, 
multum reclamantibus Patriciis, et inpedire volentibus ne hoc fieret, atque Centuriata Cemitia 
more patrio habenda cenſentibus. = | | | 1 
n 
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And a little below: 


* | / 
Oi pev By overywuloperor Mf. 


WELEV KANE TYV cer, Tov Tu- 
40 ro Emm U roετπe e THXH fav AMO v WpWTNG KAYTEWS 
rr amohudnoecdoa Tov ado, tt Os 
Auiye, vero rig devieegs N delr u. Os ds Anuapyo TRUTH U po, 2 c 
Tol T OνE˖Popu ExKAYTIEL Hννẽ deiv owwyar, E r ayavO. kA 
O x,) 19% Hi,, o Tev1TEG TW WABSTION pEſower| wot, lire 0% 
SN 1308 1% OTAIT WY QT H £22 EVO! cb ure c eGo eig 
14g gel rg NMI e¹ To duc, 1 Ne. UTOKAEN au r Io ov Vio, 
ic 0: % C420 vie WU]: RANNTGG YEYCEVOLy e KAYTE 7 
np ETSVERKWO! 4 SA 3 | | 2 Id. ibid. 
In proceſs of time, the Plebs ſtill making head got other Branches of 
the Adminiſtration within the reach of theſe popular Aſſemblies, or 
Comitia Tributa. It was to the Turbulency of Publilius Volero, A.. C. 28 2, Dion. Halic. 
a very factious Tribune, that their compleat Eſtabliſſiment was in great Rs 
meaſure owing. A Law of his pro wan, Eren rs to them the power of a . 
chooſing their own Officers, the inferior Magiftrates, etc. and of conclud- Liv. Il. 56. ec. 
ing at t eſe Comitia, cdiſæ rd d, 00% eU To diu dec. TE % Er- * See above, 
xu demon ff .. | e = | 25 198, 55 
They had gained before the Power of paſſing Bills Plebiſcita] for their Antiq. jute 
own Concerns, ſc. A. 2605. So that little now was wanting to the C. R. I. 17. 


fullneſs of their Authority. 3 
s ö 2 o * N * ; | or... — a 
More of this in the Authors produced in the Margin“. = Pg 
8285 3 0. 68. et leq. 


 #® Aariai igitur Coriolani propugnatores —— poſcebant | Centuriata] Comitia, quae ex cenſu 2 3 
a ; hs 4 gonius de 
febant; ſperantes fore ut fortaſſe a primae claſſis nonaginta et ocio centuriis, fin minus, a ſecunda Comitiis. 
ſaltem, aut tertia abſolveretur. At Tribunt hoc ſuſpicati, et ipſi Tributa Comitia habenda efſe pu- NMerula de Co- 
tarunt, et id judicium illis committendum, ut neque pauperes deteriore efſent conditione, quam mitiis Roma. 
divites, neque Tribules minus honoratum! ocum quam milites graviter armati, haberent ; neque nis, cap. 4. 
plebs in ultimas rejecta claſſes a juſfragiorun. aequalitate excluderetur, fed aequo ſuffragiorum Manut.deLL. 
et honorum jure omnes inter e fruerentur, et pariter vecati ſuffragia Tributim ferrent, 8 
+ Et quicquid aliud apud populum agi decernique oporteret. 445 Pighii Anna- 
| | | e les, Tom. I. 
Pag 155. 
Gravin. Orig. 
J. C. I. 28. 
Hotoman. 
| Antiqq, Rom, 
e. 12. 
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SENATVS hong 
PO PONIYS gives this account of the Sta. 
Deinde quia d. fficile Plebs convenire coepit, Populus certo multo diff. 


cilius, in tanta turba hominum, neceſſitas ipja curam Reipublicae 
ad Senat um deduxit. Ita coepit Senatus ſe interponere, et quicquid 


*D.1.2.2.99 Cconftituiſſet, obſervabatur, idque Jus appellabatur SCtum * 0 


J. 4. 2. 5. And much to the ſame purpoſe the Emperor. 75 

| One would be apt to imagine from theſe Accounts, that all SCta were 
ſubſequent to the Leges and Plebiſcita : and that there was a neceſſity of 
devolving upon the Senate the Power of making Laws, upon frequent 
occaſions, inſtead of e People. Neither of which is true. The Senate 
was an Inſtitution of Romulus, and we find mention of their Acts or De- 

3 Liv. I. 17, crees (Whatever they were) as high as the very Being of that Senate“. 

Dion. Nahe, And accordingly when Veſpaſian ſet about to copy the old * we 

II. 14. VI. 66. B1Y P. 

4 Sueton. in read of pene ab exordio Vrbis SCta, Plebiſcita, etc *. 

Veſpaſ 58. Pomponius therefore, and the Emperor, wrote for their own times, and 
as the Law was then circumſtanced. I rather chooſe to diſtinguiſh the 
SCta into two Periods, and examine what they were, 1. Stante Rep. and 
2. Sub Imperatoribus. Of which Conſiderations the Second will better 
fall under the Head or Section of the I MYERIAL CONSTITV TIONS: 


The Former ſhall be the Subject of this. 


The Senate was upon the original Plan of Romulus, EOS. laid out a 
Conſtitution, which was intended to comprehend all the different Forms 


of Government. 
In Romulus and his Succeſſors were confeſſedly all the marks of REGAL | 
AVTHORITY. The Exccutive Power both in Peace and War, was in- 
truſted to them; and when the Conſular State ſucceeded, the Change 


Was little more than in Name and Duration. 


Libertatis autem origine m inde magis, quia annuum Imperium Con- 

3 ſulare factum eſt, quam quod deminutum quicquarm fit ex Regia Po- 

* Liv, II. 1. Zeftate numeres *. 
The arIsTOCRACY, Which is faid to 1 imagined from the 4 

monians, was preſerved in the Senate: A Council, which the ſame Mo- 

narch appointed by ſelecting one Hundred of his principal Subjects; whom 

rather perhaps from their Care, Station and Dignity, than the Conſidera- | 

* Liv. I. 8. tion of their Years, he called Patres and Senatores *. 


Dionyſ. Ha-. 

lic 41, 12. 73 Delecti, quibus corpus annis infirmum, i ingenium ſapientia validum erat, 
Feſtus, , conſultabunt. Hi vel getate vel curae ſimilitudine Patres ap- 
Sallust. B. pellabantur *. 


Quade 


Catilin. O. 
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Quae, niſi efſet in Senibus, non ſummum Concilium Majores noftri ap- 
pellaſſent Senatum. Apud Lacedaemontos quidem ii qui amplifſimum 


Magiſtratum gerunt, ut ſunt, fic etiam nominantur, Senes *, 2 1e ; 
Cenect. 0. 


The DEMOCRACY was expreſſed in the Populus Romanus, who had a 
Right in three very important Branches of Government: 1. Legiſlation: 
2. Declaring War and Peace: 3. Election of Magiſtrates *. The moſt im- Dionyſ. Ha- 
rtant of which was Legiſlation. And yet the People were not ſo totally 38. UL. 14. VI. 
intruſted with this, but that the Senate, by their Weight and Authority, - 
had a conſiderable Checque upon their Tranſactions, in what was per- 
haps the primary and original Idea of the Senatus Conſultum or Decretum. 


Te d opp mile , r ererpes Romulus], wyoupsriater, 
vo eiue, wee! wo, dreywworar, oray o Pacihevs £07, ve 
| TETWY E£X0VT1 Y CAN, EmiANT[Ov, GY pay % Ty Br rar d. 775 FLalic, 
Here I would recommend the Reading of the Vatican MS, zveriaynov, 
7. e. irreprehenſibilem. Patres apud Majores noſtros tenere non potuerunt, ut 
Reprehenſores ęſent Comitiorum *, Reprebendere is to revoke or diſannull, * Cic. pro 


irritum facere, So the ſame Cicero, Majores de ingulis Magiſtratibus bis 4 1 2 | 
vos ſententiam ferre voluerunt ut efſet reprehendendi poteſtas, ſi 5 11. 


pbpopulum beneſicii ſui poeniteret. | 
For the Roman Conſtitution, in the great article of Legiſlation, may 
not improperly be compared to the Condition of Guardian and Minor in 
the Roman Law; where the Property, the Free-hold, the Dominium, was 
in the Minor, but no Act of his could be good, unleſs confirmed by the 
Authority of the Guardian. Thus the Imperium or Majeſtas was pro- 
perly in the People (looking upon this Syſtem of Government as purely 
| Democratical) yet the Audoritas was as properly in the Senate. 


Decreverunt, ut cum Populus Regem juſjiſſet, id fic ratum eſſet, # 
Patres AuQtores fterent. 4-00 | + Liv. I. 17. 


Tantus autem Conſenſus eft Municipiorum, Colomarumque Provinciae ; 
Galliae, ut omnes ad Auctoritatem bujus Ordinis, Majeſtatemgue | 


P. R. defendendam conſpiraſſe videantur *. Cie III. Phi- 
| | | | | lip.Ys5. 
Nam ita ſi Res habet, ut ſi Senatus Dominus /t conſilii publici, quod- 
que is creverit, defendant omnes, et fi ordines reliqut principis Or- 
duiiuis confilio Remp. gubernari velint, paſſit ex temperatione Turis, . 
cum Poteſtas in Populo, Auctoritas in Senatu /t, teneri ille mode- 


ratus et concors Civitatis ſlatus. 6 Cic III. de 
| . | Legy. 5 12. 
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Pleli dero haue tria conceſſit, magiratus creare, leges eme et de bello dece nere, quoties 
Rex perimiſiſſit; ita tamen, ut ne herum quidem abfolutam haberet poteſtaterr, niſi ident Senatui 
wu fiigt. | | | | 

| And 
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|. SENATVS CONSVLTVM. 


And this is the exact Notion of AvecToRITAS among the Romans: not 
what We mean by Autbority, Power or Command, but a Ratiſication, 
the Concurrence of thoſe, whoſe Conſent is neceſſary to make the Ads of 
others good in Law. 


So in the Comedy, 


3 Ys adelph. Auctor 4s rebus quis eff ? 
. Something more of this below. 
It is not to be imagined, but chat many Years of the Republic paſſing 
over in a conſtant ſtruzgle for Power between the Patricians and Plebeians, 
between the Supporters of an Ariſtocratical, and thoſe of a more popular 
Adminiſtration, would vary the Scene and Circumſtances of this Diſpo- 
ſition. And accordingly We find it. At one time the Concluſions ft the 
*ad Virg. IX. People were carried to the Senate for their Ratification. So Servius *, 
Aen. 192 Transfert in Trojanos Romanam conſuetudinem — Prius enim jubebat 
aliguid Populus, pojtea confirmabat Senatus. At another, the Senate did not 
| determine upon the Decrecs of the People, but the People upon the De- 
TI. 14. crees of the Senate. So Dionyſ. Halic b. What paſſed a Majority of the 
| Curiae, emi Thv Bum avepepe]o. Ep iu de Ee cuaſus To 408. Ov yup 5 
B dN T& pic hẽiſa uro Te Aius, Twv 0' d rie Bebe vl e- 
roy 0 Anjpos £51 c f e e 
A great Inſtance of the Reduction of the Senate was under Servius 
Tullius, who, being choſe King by the Suffrage of the People and the 
Senate refuſing to ratify (S) the Election, ſet at nought their 
Authority, and ſhew'd He oui govern without them. 
Again, when the Tributa Comitia were eſtabliſhed, the SCtum, as We 
have ſeen in the laſt Section, had no weight whatever in theſe Councils. 
It was left the Senators Auctores efſe tantum Centuriatorum et Curiatorum 
Comitiorum. | 
Their Power was alſo ſhaken, when the Senate refuſing to lend their 
Authority, a Seceſſion enſued, and Reconciliation procured upon theſe 
„Lie. VI. ex- Terms: V, Patres Auctores omnibus ejus anni Comitiis fierent * : Which, 


trem- as Gronovius rightly obſerves, was a tacit acknowledgment of the People, 
bg Over, that their Decrees would not be banding without the Concurrence of the 
Senate. 


A. V. C. 41 5. 9. Publilius Philo, the DiRator, propoſedandcarried a Law 
in which it was enacted, that of thoſe Laws, which ſhould hereafter be 
concluded upon at a Cmitia of the Centuries, Patres ante initum ſuffra- 


On Oy 


— —ê⸗ů — * — 


* ad Senatum referebatur. Apud nos autem mos iſle mutatur. Non enim Senatu! 


Aatuit de Placitis Populi, ſed eorum ww Senatui placent, Populus eft Dominus. 


| gium 


i 


| Halic. alludes to, in the Place laſt cited. This Law was afterwards en- 


bed obliged to pals it. 


| thority might not regard the matter of Legiſlation (nay We are certain, 
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gium AufFores ferent *, Which may poſſibly be the Period, that Dionyſ. Liv. VII. 

; 12. 

forced by the Lex Mzena, ſometime about A. V. C. 445. according to 

Gronovius *. 1 | I. Obſerv. 25. 

When their Power was reduced, ſome procured Laws to be paſſed See Cicer. in 

without them: and ſome more violent Spirits would add a clauſe to com- 8 
their Concurrence. So Apuleius Saturninus propoſed in his Bill, that, de Vir. Illultr., 5 

if the People ſhould paſs it into a Law, every Senator thould be compell'd ©: 33: 

by Oath, within five Days to concur with it under very ſevere Penalties *. * Appian. I. 


So C. Cornelius, a Tribune, A. 687. promulgavit legem qua auttoritatem — p. m. 


Senatus minuebat *, viz. My e Ca Ti ro BANE¹ ñçgç̃ anon Twv Two A8] Te0T1- Aſcon. ad 
xcy[wv Þnuitedou®* : and afterwards added a Clauſe, that the Senate ſhould Cic. Cornelia- 
| nam. 4 
| EG 6 4 5 Dion. Caſ- 
Sy/la and Pompey were for reſtoring to the Senate their ancient Powers, ſus XXXVII. 


but without effect: and, being no Friends to the Populace, for aboliſh- 22. 
ing allo the Comitia by Tribes, and recovering thoſe by Centuries. 


Eiony2s]o unde ir. ampoCunetſoy ag Tov Anuor eioÞips For vevopurs peevoy 
Z % al Nd, WOpRNENU hEVOY de EH Tonka” % reg ago ovierg "i PA 
OTAAE, & xa) AOXOTE, ws Tean@ Bac race, vi- 
ve . of | Bs * Appian. I. = 
My Reader, in the ſhort View which I have ſketched out of the — Fe Co 
Revolutions between Senate and People, will not forget to take along with 
him, that poſſibly every Inſtance of the Diminution of the Senatorial Au- 


r — 2 


n * 
N 4-4 = 
re 


that ſome of them do not) but that of their Elections: which, as I have | = 
more than once inculcated, were the Subject of theſe Aſſemblies alſo, = 
But theſe Conſiderations lead me to ſpeak to an Expedient, which the * 


Senate would often practiſe under theſe unfavourable Circumſtances ; and 
to illuſtrate a paſſage or two relative to this very Queſtion in Livy, which 


% 


have not been generally well underſtood. 
Patres ita gratiam ineunt, ſumma Poteſlate Populo permiſſa, ut non 
plus darent Juris quam retinerent. Decreverunt enim, ut cum Po- 
pulus regem juſſiſſet, id fic ratum eſſet, fi Patres Auctores fierent : 
hodieque in Legibus Magiſtratibuſque rogandis uſurpatur idem 
Jus, Vi adempta. Priuſquam Populus ſuffragium ineat, in incertum 
Comitiorum eventum Patres Auttores ſiunt. 1 5 7 Liv. I. 17. 
Vſurpare Jus, Vi adempta * is to claim or make ſhew of a Right, though * Gronov. J. 


We are reſtrained or denied the proper Execution and Fruit of it: ſolen- ©": 25. 
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* Ne Senatoribus liceret, ullam rem quae ad populum pertineret, decernere. 
+ Legem etiam tulerunt, ut nulla peſtea Rogatio apud plebem fieret Senatu inconſulto, rev: = 
cantes veterem morem, ſed dudum antiguatum. Poſtulabant etiam Comitia non Tributa, /d 
Centuriata haberi ex inſlituto Servii Tullii. 
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nibus quibuſdam perattis, teſtari Jus, eiſi uti ea, idque exſequi prohibearis,1t 
is uſual to claim a Title, without the Fective Exerciſe of it, in order to 


prevent Non Uſage. Y/urpatio therefore in Livy is, what Tacitus calls the 


4 Tacit III. 
Annal. 60. 


©SeeD 41. 


3 Þ 
Gell. III. 2. 


7 Tacit. IV. 
Hiſt. 25, 


Liv. XLII. | | | | 
Ihe Senate therefore, zſurpandi Furis cauſa, would frequently by their 


I2, 


Image of Power, whereas Vis is the Power itſelf. 
Tiberius vim Principatus fibi firmans imaginem Antiquitatis Senatui 
praebebat * _ | Ho 
So Tully (as We have ſeen upon another occaſion) diſtinguiſhes between 
the Vera Comitia Curiata, and thoſe ad ſpeciem atque ad uſurpationem Ve. 
tuſtatis adumbrata. Vſurpatio eſi Lſucapionis Interruptio. Pigis T8 , 
as the Greek Lawyers expreſs it, when an Act is done to prevent Pre- 
ſcription *. Thus, / Mulier trinoctium ufurpand; cauſa abeſſet, it would 
defeat the Huſband's Right who claimed ex 2/1. — 
Tum e ſeditiofis unum vinciri jubet, magis uſurpandi juris, quam quia 
nam capa foret”. -. 2 .--.: | 6 
Again, by incertum Comitiorum Eventum, in the foregoing Paſſage of 


Livy, may poſſibly be underſtood, that the Senate would frequently pal; 


a Vote in their Council (before they knew which way the People would 


Vote) That, Whatever the People ſhould conclude, ſhould be eſteemed 
Firm and Valid.” 5 WORE. | : | 


- Conſules comparare inter ſe Ttaliam et Macedoniam aut ſortiri placuit : 
priuſquam id Sors cerneret, in incertum, nequid gratia momenti 
faceret, in utramque Provinciam quod res defideraret, ſupplementi 
decernt *. 5 . 


Decrees enact the ſame. Laws, as the People did at their Comitia. 
Whence frequently the ſame Diſpoſition of Law is ſometimes ſaid by the 


Ancients to proceed ex Plebiſcito, at other times, ex SCto. 


AnD ytT We muſt not imagine, that this is the eompleat Notion of 
SCtum, and that the Decrees of this Body were nothing elſe but Ratifica- 


tions of the Acts of the People. There were ſome branches of Power within 


never diſputed, As the Care of the Exchequer and the public Money 


the proper Department of the Senate, which the other Part of the People 


TIndifiio 


Prorogationes Imperii et Provinciarum 


of Embaſſus 


Veriarum et Supplicationum, etc. So likewiſe, trepidante Rep. the Con- 


ſul had ſometimes an unlimited Authority, in virtue Ma Decree of Senate, 
to provide for the public ſecurity, by Meaſures unappealable and uncon- 


troulable. 


9 Caeſar. I. B. 
Civ. 5. 


Cic. I. Catil. 2. 


Extremum atque ultimum SCtum, quo, niſi pene in ipſo Vrbis incendic, 
atque in deſperatione omnium ſalutis, nunquam antea diſceſſum ej1-— 
Dent operam Conſules, nequid Reſp. Detrimenti capiat ?. 
This was called SCtum ultimae neceſſitatis 


And 


Gan Gs . , 


R 
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And hence We are with reaſon led to attribute the notion of SC:um, 
to theſe Reſolutions of the Senate alſo: to theſe Acts of their indiſputa- 
ble Juriſdiction, as well as to thoſe Inſtances of their Interpoſition in the 
public Laws of the Country, which I have been conſidering above. Polyb. VI. 
And indeed moſt of the few SCta in this Period, of which We have 
any knowledge, are pretty much of this ſtrain. The SCta had more 
of Law in them, after the Republic than before, as We ſhall ſee, and the 
reaſon of it alſo, in the place where I promiſed to conſider this Difference. 


What We have before, are rather like Ads of Magiſtrates, than Legiſ- 


lators, like Edi&s or Proclamations to invigorate the Execution of Law, 

and toguard the public Peace. Dent operam Conſules, etc. Thus, D.E.R.I.C. 

(7. e. de ea re ita cenſuerunt) ut M. Pomponius Praetor animadverteret 
curaretque . And it is not unlikely, that theſe are what ſome Writers have *Gell.XV.rc. 
agreed to call by the Name of sENATVs-CONSVLTA PRIVATA. Sueton. de 


Others again ſeem to diſtinguiſh between Senatus Conſulta and Sena- 8 Ca 


' tus Decreta*; from whence ſome might be willing, that theſe two Acts Aelius Gal- 


of Senate, which I am now upon, ſhould be diſtinguiſhed by theſe two ne or Felt, 

Denominations. But this, I apprehend, without any Reaſon or Authority. * 
cannot conclude this Section, without conſidering, what this laſt Ob- 

ſervation of Senatus Conſulta, and Decreta leads me to,viz. What is meant 


by a third Appellation, Senatus Auckoritas, which was neither of the 


two former, ſuppoſing them to be diſtinct. It ſeems to be what Tacitus XIII. Annal. 
calls Conſenſus Senatus, though Dion Caſſius tells us, it was impoſſible to * 
tranſlate it. It was an imperfect SCtum : imperfect, not for any want of 
Form or Authority in the Senate that compoſed it; but ſuch as loſt all 
its executive force, by the Negative of the Tribune, or any other Con- 


currence, which might defeat its Activity. Y 7 Dion Caſſius 
N . | XLII. 23. LV. 
CICERO ATTICO SAL, | 3. and the 


notes of the 

Literae mihi a Quinto fratre cum SCto, quod de me eft factum, allatae be very valu- 
ſunt. Mibi in animo eft legum lationem exſpectare; et, ſi obtrecta- prone : . 

bitur, utar Auctoritate Senatus, ef potius Vita, quam Patria carebo. or. 2. 


Tu, quaeſo, feſtina ad nos venire *. | N 2. 
Upon the whole. The SCta of the Romans, as far as We are con- Not. ad Lis 
cerned in the Inquiry, are of three ſorts. IV. 57. X. 22. 


1. Orders, Votes or Reſolutions of that Body in Affairs which belonged 2 I. ad 
to their particular Conſideration. 25 e 
2. Such Acts of the Senate, as tended to ratify and confirm the Acts of 
the People. VVT 
3. Under the new Period of the Roman Emperors, when the Comitia 
were tranſlated e Campo ad Patres, as the Writers of that Country ex- 
preſs themſelves, They were the only Remains of Legiſlation (ſuch as it 
was) that the Emperor had left in the hand of his Subjects. 
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I], 1. 2. 7. 
D. t. 1 7 


PRAETORS EDICTS. 


NOTHER Source of Roman Law was the P Edles, 
ſometimes called ab Honore Fudicis, 1vs HONORARIVM * Dain 


I. 8 l. 11 Jod. Auttores Gus Honores, i i. e. Mag e gerebant *. For "Orang to * 
D. 1. 2. 2. 510. fotle 7 Tics Xeyouev el re Apyas. * | 


27.28, 


D. 44.7.5 2.6. 
D. 46. 1. 8. 2. 


2 Jof. Nerii I. 


Analect. 32. 


Chimentell. de 
Honore Biſel- 
Iii. c. 33. 


Verbaque honoratus libera Praetor habet *. 
So Cato calls that Vinum Honcrarium, quod Legatis in Provincis N 


dabatur. 


The Name of Praetor ſeems former] y to ham been given to all Ma. 


giſtrates of the firſt Dignity, U12...4 Fraeeundo. Fe or inſtance: The 


Gothofred. ad CON SVL. 


D. 44.7.5 2. 6. 
3III. Polit. 10. 


4 Ovid. I. Faſt. 
72. 


Cic. III. de | 


Legg. 2. 
S*Nonius Mar- 
cellus. 


7 Nov. 25+ Pr. | 
- 8 Liv. III. 55. 


9 Hor.2 Epiſt, 
II. 34 


1 Aſcon. in III. 
Verrin. 14. 


2 Feſtus in v. 
3 J. de Invent. 


33+ 


pag. 171. Ed. 


Pithoei, Par. 


1599 
5 in Miltiade, 


C. I, 


Cimone, C. 2. 


Catone, C. 3. 
o in Miltiade, 
c. 4. et 6. 


cle, | 


C. 2. 


Ariſtide, Go . 


Regio Imperio duo funto : * Higue PRAEEVNDO, Judicand), confulends, 
Praetores, Judices, Conſules appellantor *. 


Conſules Praetores dictos, quod pracirent Populo“. 


Eft hoc nomen [Praetoris, quaſs Jure patrio Romani Tmperii proprium, 
ett ante ipſos etiam Cofs. in ampla Romanorum Rep. uſui babitum', 


His temporibus nondum Conſulem F, ed Praetorem 9 
mos fuerits. 


In like manner, 8 had the ſupreme Command in the Field was 


called Praetor for the ſame reaſon. 


Forte ſub hoc rempus Caſtellum evertere Praetor 
Neſcio quod cupiens ?, 


Veteres omnem Magiſtratum, cui 3 Exer ritus, Praetorem appella 
verunt. Vnde et Praetorium Tabernaculum ejus dicitur, et in caſtris 
Porta Praetoria er bodie quoque Praefectus Praetorio . 


Praetoria Porta in caſtris dicitur, qua exercitus in praelium educitur, 
quia mitio Praetores erant, qu nunc Conſules, ef 7 bella admi- 
niftrabant *. 


Thus when Cicero writes“, | Epaminondas, J. hebanorum. Imperator, ei, 
qui bi ex lege Praetor ſucceſſerat, exercitum non tradidit etc., Marius Viclo- 
rinus thus comments upon the Place, Notare debemus, omnes Magi/ira- 
tus et Praetores Imperatores appellatos, ut hic, : Quod Epaminondas, The- 
banorum Imperator, ei, qui ſibi ex lege Praetor ſucceſſerat, cum Iinpe- 
ratori ſuccedere debeat Imperator. So Imperator and Praetor are uſed 
Pry: for a General, by ws 


I . th. 8 


1 


* Magiſtratus enim Honores eſſe dicimus. 


3 | Upon 


* * 
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pon this Account, in the Life of Miltiades by that Author 7, Domi c. 4. 
autem creati decem Praetores, 1 can eaſily part with the Gloſs, which 

follows, qui exercitui praceſſent. As Varro has it, Praetor dictus, qui 

praciret Jure et Exercitu : and again, In re militari Praetor dictus, qui 

raciret exercitui 8. From ſuch Funds as theſe the Annotator or Gleſs- IV. de L. L. 

Man raiſed his marginal Obſervation. | 24-10. 


And it may be worth remarking, that this Officer by the Greek Writers 
upon Roman Affairs is always called Lręgriyòs, though his Adminiſtra- Pionyſ. Ha- 
tion was purely Civil and Juridical . „„ 
The Office of Practor was erected A. V. C. 387. not for the reaſon ete. 5 
aſſigued by Pomponius, Cum Coſs. avacarentur alla finitimis, neque eſſat D. 1. 2.2. 2. 
qui in Civitate jus reddere poſſet, factum eſt, ut Praetor quaque crearetur, 
ui Vrbanus appellatus eſt, quod in Vrbe jus redderet ; though that was the 
Pretext. But it really was redhſtimenti loco, a fort of Reprizal upon the 
Commons, who had now ſo far prevailed as to be repreſented by one 
Conſul. The Patricians therefore got the Juriſd&ion, the Forenſe Mu- 
nus, of the Conſul, transfer d upon a new Officer, inftituted for that | 
purpoſe, and taken out of their own Body, whom they called a Praetor *, [Liv VI. ult. 
However He was not long confined to the Patricians. For A. 416. Q. Sigon. 4 * 
Publilius Philo was taken from the Plebeians *. | ic. I, 7. 
About the firſt Punic War, and the Year 511, a ſecond Praetor was Liv. VIII. 15. 
added, called Praetor Peregrinus, or, inter Peregrinos*. Whoſe Juriſdiction ** if pang 
was exerted, if the Parties in Suit were both Aliens, or if the Deſendant Sigoa. PIER 
only, becauſe A#or ſequitur Forum Rei. And ſo Seneca, An ile plus nolog. Liv. 
prasſtat, qui inter Peregrinos et Cives, aut Vrbanus Practor D. 1-2-2. 28, 


III. de Tran- 
—-PRAETOR QVI INTER PEREGRINOS „ 
„55 ET CIVES IVS DICIT © —— RL 

PR. INTER CIVES ET PEREGRINOS' —— eineſ. In- 


ſcript VII. 10. 


IR. QVEI INTER PEREGRINOS IOVS DEICET IS IN » Grute. 


DIEBVS X.PROXVM.QVIBVS H.L.POPVLVS PLEBSVE CDXCL i. 


5 1d. DVI. 


I“OVSERIT FACITO VTEI*".-— | 
The Practor Peregrinus 8 from the Athenians, who had juſt 

ſuch an Officer, and, what is remarkable, was called by them Hoaiuapyes *. fell. VIII. 
It ſometimes happen'd at Rome, that the ſame Perſon enjoyed both * 4 

Oitic:s together. | | 2 


| | LL. pag. 273. 
Praetores Provincias ſortiti ſunt. P. Cornelius Sylla Vrbanam et Pe- 


regrinam, quae duorum ante Sors fuerat *. Liv. XXV. 3. 


Other Inſtances may be ſeen in the ſame Author. Aemilius, the Praetor 
Peregrinus, deicgated his Office to Ataltus, the Praetor Vrbanus . C. Ho- XXIV. 44. 
/{11i45, upon a particular Occaſion had the Praetura Peregrina added to 
bis /rbana *. And C. Decimus, the Praetor Vrbanus, dying in his Office, XXVII 36. 
P. Cornelius, his Collegue, was ſubſtituted in his Room *, Thus in a- XXXIX. 39. 
SCtum preſerved in Gruter *. OE p.. Pill. 

| | | D d 2 a LTPAs 
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27. 
Dion Caſſius The Emperor Claudius added two Practors for Fidei- Comm Ha, or the 


PRAET ORS EDICTS. 
TATRHrOr KATA HOAIN KAI EIII rad 


ZENQN AEYKIOY KOPNEAIOY . 
CICENNA. 


This T. Cornelius Si Wars was Praetor in the Confulate of M. Aemilius 
Lepidus, and Q, Lutatius Catulus, as the Inſcription ſhews, A. V. C. 675. 
He is ſuppoſed to be that obſcene Writer, mentioned by Ovid, that tran- 
II. Triſt. 443. ſlated the Mr/efiaca of Ariſtides into Latin *. 
| I ſhall not trace the Progreſs of this Office, to ſee by what ſteps the 
Number of Praetors encreaſed at laſt to Sixteen, and upwards. My Rea- 


D. 1. 2. 2. 32. der may conſult upon that Head, the Authors here cited * as much in 


on All. order as poſſible. 


They were ſometimes created for particular Branches of Juriſdiction. 


973 Cognizance of Truſts . 

LX. 16, 18 P. COELIO P. F. 

TIX: do. . SFR. BALBINO 

XLIII. 49.57. | _ VIBVLLIO PIO | 

E X VIRO STILITIB. IVDIC. 

. VI. VIRO EOVIT. ROMAN. 
TVRM. OVINT. TR. MIL. LEG. 


XXII. PRIMIG. P. F. ADLECTO 
INTER PATRIC. AB IMP. CAES. 
TRAIANO HADRIANO AVG. 
SALIO COLLINO QVAEST. 
AVG..FLAMINI VLPIANI PR. DE 
F IDEI COMISs. Cos. - 


DESIGNATO + 
7 Gruter. DECVRIONES SVA PECVNIA ”. : 
CCCXCIII. 
5 12-4. % | Nerve added a Praetor Fiſcalis *®. M. Antoninus, a Praetor 7. * 9, 


 Capitolin, in Upon whoſe Office Vpian the Lawyer drew up a Diſcourſe *. I find him 
wy 910. in OO We he is CANE both TVTELARIS and TVTELARIVS. 

I 27.1 
I 3, 

Y, L. ARADIO VAL. PROCVLO V. C. 
AVGVRI 

PONTIFICI MAIORI 
QVINDECEMVIRO SACRIS FACIVNDIS | 
PONTIFICI FLAVIALI © 

PRAETORI TVTELARI 


> Gruter. etc. 
| ; | 89 
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L. ARADIO VALERIO PROCVLO V. C. 
 AVGVRI PONTIFICI MAIORI XV. VIR. SAC. 
FACIVNDIS PONTIF. FLABIALI PRAETORI 
TVTELARIO LEGATO PRO PRAE'TORE PROV. 
NVMIDIAE etc.“ | 3 CDLXII.. 


| | 2. 
C. SALLIO ARISTAENETO C. V. 
SEPTEMVIRO EPVLONVM 
SODALI AVGVSTALI IVRIDICO 
PER PICENVM ET APVLIAM 
_ CVRATORI VIARVM AVRELIAE 
CORNELIAE TRIVMPHALIS | 
PRAETORI K. TVTELARIO QVAESTORI | ; 
DESIGNAT O etc.“ 4 CDLXV, 
| | | 5 
And if any ſuch appear, which I diſpute not but they may, before the 
Dates which J have affigned them, it will be found, that they were by 
a particular Commiſſion, and only a temporary Eſtabliſhment. £ 
But to return to our Officer. He had not what is called Imperium 
merum, but mixtum. He had not'the Jus Gladii, did not judge in Crimi- 
nal Caſes, but in Civil only. The Imperium Merum, the Power of Life 


and Death, was in the People. This Authority reſted firft in the 5D.1. 2. 2.23. 


Kings of Rome, as appears from Livy ©. At the extinction of that 51, 48. 
Dignity, it was transfer'd to the Conſul, till the People aſſumed it by the | 
Lex Valeria; who then, as Emergencies aroſe; delegated their Authority 

to an extraordinary and temporary Officer, called Ryaeſtor Parricidii. : 


For that was his general Name whatever the particular Offence might be. D. 1. 2.2.16. 


The Imperium mixtum is that kind of Power which goes along with ud 23: 
all Juriſdiction, as neceſſary to ſupport it, and puntſh the Contumacy of 


_ thoſe, who are not willing to yield to the Authority of it. e Vinnius de 


If ſome of theſe additional Praetors appear to be engaged in Criminal Jvrildidtione, 
Proceſſes, | | 


Caium Antonium, qui multos in Achaia ſpolia vera. Graeci 
eduxerunt——in jus ad M. Lucullum Praetorem, qui jus inter 
Peregrinos dicebat cum Lucullus id quod Graeci paſtulabant, 

| | 9 Aſcon. ad 


decreviſſet 2. 
Ye Orat. Cic. in 


Vet the original Practor, whom We are chiefly concerned about, who Toga Can- 
is called Practor Primus, Major, Maximus, was always confined to his dida. 
proper Juriſdiction: which, it muſt be obſerved, was more of Equity 

than Common Law Proceeding. | 


Jus Praetorium adjuvandi vel ſupplendi vel corrigendi Juris Civilis 6 


gratia, propter utilitatem publicam, introductum. . 1.17.1. 


For. 
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For which reaſon this Branch of Roman Law was not reckoned as 

D. 1. 1. 7. Part of the Jus Civile ſcriptum, by Papinian, but ſtands in oppoſition to 
it. And thus as We diſtinguiſh between Common Law and Equity, there 

J. 4-6. 3- were with that People Actiones Civiles et Praetoriae?, and Obligationes 
. 3- 14+ 1. Civiles ef Praetoriae*. The Praetor was therefore called Cu/tos, non Con- 


9 725. ditor Juris Judicia exercere potuit. Fus facere non potuit.— Dicen- 
di, non condendi Juris poteſtatem habuit——— Fuvare, Supplere, I nterpre- 

„ P. 1. 1.7.1. fart, Mitigare Jus Civile potuit *: Mutare vel Tollere non potuit. 
P. 6. 2. 12.4. For inſtance: Heredem facere non potuit. For Heres is Dominus. 
J. 3.10. 2. And nothing but Law could give Dominion. But his Power ſo far ex- 
J. 2. 19.7. tended, ut qui Jure Civili Heredes efſe nullo modo potuerunt, ure tamen 
Praectorio ſieri poſſent Bonorum poſleflores. 8 
Hence it is obſerved, that Tyibonian was cautions in his Expreſſion, non 
J. 1. 2. 2. modicam obtinent Furis auctoritatem. The Praetorian Edicts are not pro- 
| perly I. aw, though they may operate like Law. And even here“ {ome 
Civilians adhere to another Reading, which is alſo that of the older MS. 


Praetorum quoque Edictum non modicam obtinet Turts auctoritatem: 
meaning the Perpetual Edict, compoſed by order of the Emperor Hadrian, 
which made a great Part of the Roman Law. 


And indeed the Perpetual Edict itſelf came to be Law, not ab Honor: 
Magiſtratum, from whom it derived its Being, but @ Conſtitutione Prin- 
cipis, from whom it derived its Authority: more eſpecially from the 
Sanction of Juſtinian, who gave the force of Law to his Corpus a Com- 

5 Cie. II. de pilation which owes much to that Edict, and the Interpretation of Lau- 
Fin, 22. Pers upon it. 4. | 

6 Cojac. VII. The Praetorian Edicts were certain Rules or Forms, publiſhed by the 
Obſerv. 29. Praetor, at the beginning of his Office, and ſignifying the method b 


. . 1. 3. which He bound himſelf to admiñiſter Juſtice that Year. 


2.13. I. 3. | | 
Tir 3. oy Cum Magiſtratum inieris, et in Concionem aſcenderis, eft Tibi edicen- 
Rae vard. Pro- dum, quae ſis obſervaturns in Fure dicendo. 


Cujac. VILL. This Form was commonly exhibited in public * upon a Tabula dealbata, 


Obſerv. 15. or gyp/ata, in Greek Azuxwpa, which Suidas thus interprets ; Toiys: 


8 dhe Nos, ros Youpny 0X1] ewv whe [ucTw eriryoac; d, and was 
urar. 


C. ig. therefore called ALRV PRAETORIs, or IVDICYM 7. 


Sueton. in. Theſe Edicts laſted only one Year, the Date of the Magiſtrate's Office; 
Claud $16. and are therefore by Cicero called Leges Annuae 8. But as ſome of them 


SOON for their ſingular Equity and Utility, would be confirmed or revived by 
Benef 7. the Succeſſor, ſuch were called Edicta Tranſlatitia, and were carried into 


Deuteronom. the Provinces to ſerve for Law there alſo “. 
XXVII. r.-3, | . 
5 I. Vennin.— — — — . 1 
42. | | 

9 Otto ad * Paries gyþſo illitus, cui Res Civiles apte inſcribi poſſunt. 

Initit, pag 42. : | | ; 1 a 


N formance: a | 23. 
; | | 8 : | | * Ibid. 57. 
Ad mea perpetuum deducite tempara carmen. 10 . de 
f Namnque ab ed perpetua diſſenſit vita. | RE a 
| . 3 ' , . . L. Vocon. 
| Neque nus e e in brevitate reſpondendi, quam in perpet ua pag. 5 
oratione ornatus. | C. 1.17.2. 8. 
: | 3 i R : Euſeb. in 
So Caeſar has Trabes Perpetuae, Solid Timber, not pieced : Paulus bee e 
, bperpetua 3, And Livy, Perpetui Montes a continued Ridge of Hills. b 
K Thus the. Jus Praetorium, made up of theſe Edits, gained a Con- Bertrand. in 
e ſiſteney, was commented upon among others, by Servius Sulpicius, and dit, Juliani. - 
"A 2 p R t 4 8 Sul. Grotius, 
5 A. Oßlius, who lived at the fame time with Cicero, and was raiſed to ibid. 
2 that Repute, that the Study of the Civil Law was no longer begun from nannt. 3 
the Study of the XII. Tables, but the Perpetual Edictꝰ. 1 
0 
y 
Wo 
$a 
06 
as 
e 
m an 
by them. But We read of Conſuls' Edits alſo, of Cenſors' *, Quaeſtors', Fragm. Vett. 
to [ribunes' of the People, Priefts', Proconſuls', Dictators', and in a word, e 
of all that exerciſed Juriſdiftion *. And now, as I promiſed, a Word or ſterdam Edit. 
two of Edicts of the Aediles. | of the Corpus 
— h i | : Juris Civilis. 
Proponebant et Aediles Curules Edictum de quibuſdam cauſis, quod et Fe 
4 ipſum Juris Honorarii portio eft *. e Sneton. ſay. - 
It 5 $ 20. and 49. 


and alter not only the Channel of received Law, but even that which Aſcon. ad 


| . : : he gs 4 ro Cornclio, 
in the Verrinae of Cicero, and Dion Caffius has left us his Teſtimony 3 


Euge J. 1. 2. 7. 
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It was not to be wonder d, if corrupt Praetors ſhould ſometimes be XXVI. 23. 
found, who in the plenitude of Power would abuſe their Juriſdiction, erh Callas 


their own Edicts had directed. Of this We have many notable Inſtances fragm. Cicero 


the World down to his own time, writes an the beginning of that Per- Vi El. 
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a P 15 <4 [ Euge Edictiones Aedilitias habet 9. W 

19 * IV. 2.43. 1 a A . | 7 8 | 
Ven de The Aedile had Cognizance de omnibus rebus Promercalibus“, had a 
L. L. Concurrency with the Practor*, who commonly remitted the more mi- 


Lic. II. nute Affairs to his Inſpection, ſuch as the Market, the Aquaeducts, Com- 


Verrin. 14. Fon 2 
Case. 3. mon Sewers, Shews, Roads, Streets, Buildings, Nuiſances, Stews, Bro- 


Obſerv. 38. thels, Weights and Meaſures, etc. 


Paul. Recept. | 3 3 
Sentent. I. 13. Et de menſura Jus dicere, vaſa minora 


2. Frangere pannoſus vacuis Aedilis Vlubris *, 
9 3 5 "x Italo quod honore ſupinus 
4 Perl. I. Sat. FHregerit Heminas Areti Aedilis iniquas *. 
7 Ageeable to this Practice, the Forger of the Ada Diurna has this 


article of News, | | | 
TITINIVS AED. PLEBIS MVLCTAVIT LANIOS. 


And, in conformity to an old Cuſtom of repreſenting the Office of the 
* Infcrip, Deceaſed upon his Monument, Fabretti has given us the funeral In- 
pag. 274 A{crip-1on of one of theſe Officers, ; „ 


T. VETTIVS L. F. 
POL. AEDILIS. 
VETTIA. T. F. SECVNDA 
VXOR FECIT. 


with the Figure of a Buſhel and the Gaging Inſtrument, repreſented at 
the bottom of it. 5 N 
So Homer, 5 | | 
Tavra Te PYY TEAETOUU, WE a, 7 mt ru ec ov, & #64 
A. Odyſſ. 77. T * oog epeooovs c per £14015 e rcονE . e 
Haec mibi perfice, figeque ſuper ſepulchrum remum, 
Quo etiam vivus remigabam, cum eſim cum meis focus. 

Theſe Edicts of the Aediles were much of the ſame Nature with the 
pag. 182. Leges Cenſoriae, which We have conſidered above ', namely Precepts, or 
* x R. R. Izjunctions of their Office. And to theſe I would refer the Lex Oleae ven- 
25 de Orat. Jendae mentioned by Cato, and the Manilianae venalium vendendorum 
See Varro de Leges by Cicero?, poſſibly the Afize of Proviſions. Thongs Others are 
R. R. II. 3. of a different mind, whoſe Judgment I am not inclined to diſpute '. 

1 1 Some large Remains of the Aedilitian Edicts are preſerved to us in the 
Wy or "A Digeſts, by the means of Julian, who incorporated them into his Perpe- 
#5; 5. * tual Edict. See the Title De Aedilitio Edifto. Dig. Lib. XXI. TY. 1. 
Pollet. For. //. I. 38. 40. 41. 42. 85 | . 
Roa: It. 2. . 5 F EIS | | 
Briſſon. d | | ft | 

Nm; . : | RESPONSA. 
pag. 289. | | | 


RESPONSA PRVDENTVM. 


Declberus de Prudentibus, eorumgue Reſponſrs. 
Raevardus de Auctoritate Prudentum. 
Menag. Amoenit. F. C. Cap. II. 


The Commentators upon 


3 
i 4. 12. 
D. 1. 2. 2. 47. | 


H E An in dhe Law Pobk ark again is . We 
ought to have been acquainted, how theſe ſtood ſub liberu Rep. 
and how ſub Imperatoribus. 
In the firſt Period they were little more than OPINIONS OF LAWYERS, 
upon Queſtions of Law. No Judge was tied down to their Deciſions : 
| ICtorum Reſponſa et Decreta ſuepe ab Oratoribus dicendo evertuntur *. * Cie. pro 


uren. 13. 


Their Reſponſes were not under Seal; and this Privilege lay open pro Caccia. 
to as many as liked it. 8 | 
Auguſtus introduced a new \Ptagtice. By his Appointment particu- 
lar Lawyers were ſelected for this purpoſe, and eſtabliſhed by his Pa- 
tent or Authority. By which means He greatly reduced the Number, 
gave a great Credit to the Profeſſion, and ordered that their Opinions 
ſhould be Law in the Courts of Juſtice*. + D. f. 2.2.47. 
The Origin of theſe was the Diſtinction of the Roman Citizens into 232 5 
Patricians and Plebeians. Exactly in the ſame manner, as the Athe- * foq. - 
nian EvTa)pides, or thoſe of a better Rank, were the Guardians and Pro- 
tectors of the lower ſort, and had it in Charge, among other Things, 
gs A ra dixaia i ye li , and to manage their civil Concerns : ſo Dion. Halic. 
e alſo, the Patricians having all the Knowledge of the Conſtitution, _ 

— to take care of the People: s Rights and private Intereſts, to give 8 
them their Advice and Protection gratis, and were therefore called Petit. LL. 
PATRON. The Others again owed them reciprocal Services, as, to f i 
redeem them from Captivity, to portion their Daughters, etc. and were 

called CLIENTS *. And hence Jon e Duty which a Client owed his Pa- *Dion.Halic. 
tron, was next to the filial Duty, Wale was wn from Children to I bs 
their Parent. Romulo. 
And not only private People, but even Colleges and Companies, and . V. 13. 
cke Cities ad their Patrons, Ks e to ms and orien 
or them. 
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oo 
IIIIVir. AEDILICIAE POTEST. 
E LEGE IVLIA MVNICIPAET. 


PATRONVS | DIAS 
_COLLEGI CENTONARIORVM 
6 Fabrett. 4 ö | etc. | | | 
p-. 485. So We read of 3535 | | 
* . PATRONVS COLLEG. DENDROPHORORVM ”. 
* 14. IL 17. | | ' _*FABRORVM*. | 
. „„ LENVNCVLORVM“. . | 
8 NEGOTIATORES OLEARI EX BAETICA PATRONO.. 


In Proceſs of Time, what was originally meant for a Duty, became a 
Trade or Profeſſion. For as theſe were, in a manner, the only Lawyers, 
they ſerved others, beſides their own immediate Dependants, and took 
pay for their Advice: and this gave occaſion afterwards to the Lex 
Cincia, viz. ta moderate and reſtrain unreaſonable Fees for Council. 
Their Buſineſs principally aroſe from the Obfcurity of the XII. 
Tabb. which called for the help of underſtanding Men, or the Diſpu- 
P. 1. 2. 2. 5. fatto Fori*. So that they ſeem to amount to what We call Precedents 
or Reports, Res Fudtcatae, Receptum Jus, Jus pot multas variationes 
receptum, etc. And to this Practice we probably owe, in great meaſure, 
that moſt excellent Collection, which makes the laſt Title in the Pan- 
decas, Dr Reguinifau dc oo ot 91 ods of 315375 3557 
As theſe paſſed for Law chiefly and principally by Acquieſcence, in 
this reſpe& they come near to Cuſtom, and are therefore properly call- 
*D.1.2.2.5. ed Jus quod fine ſcripto venit *, Yet it is beld to be Pars Juri: {crip- 
ti, and as ſuch is ranked by the Emperor, and others, (as We have 
Above pag. {een at the Head of Populiſeitum *) wha have enumerated the Branches 
177. of the Roman- written Lu,... /%y³ é⁰⁰41 
Verbum ex Legibus fic accipiendum eft, tam ex legum ſententia, 
5 D. 50. 16.6 quam ex verbis. r 3 «OS 
: It is alſo called more emphatically Jus Civile, the Genus, of which 
*D.1.2.2.5.1t is a Species 9 in 8 RY w 1 | 
2 t2.Abore From the Opinion which the People conceived of their Abilities, 
that Ling and from their Acquieſcence in theſe Determinations, it was, that the 
Roman Law found a conſiderable Addition, by their explaining, illuſ- 
trating, and ſupplying the old Law; and that We frequently read in 
the Books, how much the Roman Syſtem is made up, of what neither 
their original Tables, the Law of the Land, their Practors' Edits, 


7 Gravin, de ec. knew any thing of. 3 
3 Quum 


Ortuet Progr. 


and Fuftinian *. „„ 5 . 
But during even the firſt Period, theſe Opinions were called by the $$ * 
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Quum permulta prueclare legibus efſent conſtituta, ea torum ingeniit 
pfleraque corrupta ac depravata ſunt. Mulieres omnes propter mfir- 
mitatem Conſilii Majores in Tutorum Poteſtate efſe voluerunt : Hi 
iuvenerunt genera Tutorum, quae Pateſtate Mulierum contineren- 
tur. Sacra interire illi noluerunt': Horum ingenio Senes ad Coemp- 


tones faciendas interimendorum ſacrorum cauſa reperti ſunt *. Cie. pro 
e W | Je 9 * ; Je Muren. 12. 


Hence they came to be called Juris Aucoreto, Juris Conditores', P. 5. 4 3. 
which Titles rather belonged to them in the ſecond Period. For the 39. 4. 15. 
Authority which They properly had to conſtitute Law, was the Sanc- C. 2. 13. 23. 


tion which They firſt received from Auguſtus, which was revived by 4 25. 
Hadrian, and compleatly eſtabliſhed by the Conſtitutions of Theodoftus 


magnificent Name of Ręſponſa, to give them an Oracular Turn. And 238 
Tully calls the Houſe of one of thoſe Lawyers, Oraculum totius Civita- cod. 
tis*, and the Office itſelf Regnum Fudiciale *. $00 Cons 


* | >» 1 W 
To theſe Conſultations, and to the Honours paid by the Clients, LLedAde, 
| 1 | ; de egg · 3. 


Tibullus alludes: 


2+: If me, qui ſpernentur, Amantes 
Conſultent: cunttis Fanua noſira patet. 
N erit, quum me Venerit praecepta ferentem, 1 
educat Fuvenum ſedula Turba ſenem *. 1. 4. 77. 


Horace expreſſes the fatigue of this Attendance more than once: 
— T, ny 
Nane domo vigilare, Clienti promere ura. , 
And , cod cnt. N 
| Agricolam laudat Furis Legumque peritus, 8 
Sub Galli cantum Conſultor ubi oftia pulſat ”. 3 


And now I am upon this Paſſage of Horace, my Reader may not be 
diſpleaſed to be told what is become of this Juris 3 when at the 
— a little below, He is ſunk into quite another Character: For 

ter ! . 
| Eris Tu, qui modo Miles, 
| Mercator, Tu Conſultus modo, Ruſticus 


Behold at ver. 28, : 

Ie gravem duro terraꝶm qui vertit aratro, [Ruſticus] 

| Perfidus hic cavpo, Miles, Nautaeque per omne 
Audaces mare qui currunt [Mercator] 


This will be beſt conſidered, by contemplating the proper Function 
of the Roman Lawyer, and indeed of all Lawyers whatever : 1 
Ts „ Ee 2 | | | cems 


5 Ibid. ver. 16. 
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ſeems to conſiſt in REsPOoNDEN Do, in anne. ang CAVEND0. Tow 


Tully deſcribes him : DA 

Qui Legum et Confiictudinir ejus, qua vir in Civitate utuntur, et 

* Orat. ad Reſpondendum, et ad A Oh omg et ad Carendum oa At“. 
Y ; And again, | 


Nam in jure cavere, ;.confilio j juvare, Minis hoc Scientiae genere pro- 
deſſe quam plurimis, vehementer et ad opes n pertinet, et ad 


II. de Offic. | gratiam . 
19. 
And therefore as He is hon called CONSVLTVS, foi 1s He ſometimes 
moreover called CavToR. | x 


| IC tu. Leguleius cautus et acutus, Pracco Actionum, CAVTOR 
I. de Ora. Formularum, Auceps Syllabarum *. | 
8 Where other Editions have Auctor, and ſome with Oliver, give Can- 


for but neither, I think, correctly. 
It is from ſuch Paſſages as theſe, that I had it ſug eſted by a very 
ingenious Gentleman of this Profeſſion, that this malehs be the Term, 


by which Horace would expreſs his Lawyer allo : 
Perfidus hic CAVTOR 


Which I leave with my Reader; who will permit me only, upon this 
Hint, to lay before him ſome inſtances of the great Propriety which 
theſe technical Words RESPONDERE and CAVERE carry with them in 
the Roman Law. Paſſages which will both ſerve to illuſtrate this Sec- 
tion, and ſupport this Conjecture. Some of theſe We have juſt now ſeen. 
r a Cicero writes to his Friend L. Valerius, a Roman 
Lawyer, in alluſion to his Profeſſion, he has theſe Words: 


Quanquam qui iſthinc veniunt, partim Te ſuperbum efſe dicunt, quod 
J. Fam. 10. nilil reſpondeas, partim contumeligſum, quod male reſpondeas \,— 


And when He recommends him to Appius DON He writes with the 
ſame Allufion : 


L. Valerium ICtum valde tibi commends : ſed ita etiam, of non eft 
III. Fam. 1. ICtus, Melius enim ei cavere volo, quam ipſe aliis ſolet +. 


Every one knows the Merit and Character of Trebatius, who knows 
any thing of the Roman Law. It is to Him, that Tully widreſics 
VII. Fam.6. himſelf in theſe Words * : | as | 


: Tu, qui ceteris cavere didic: iti, i in W ne ab Effedorii decipiarii, 
caveto. 


1. Cicero . his Topica to the a Trebarins, writes thus* - 


Non potui igitur Tibi, ſaepius hoc roganti, et tamen verenti ne miſi 


gravis e es (facile enim id cernebam) debere drutius, ne ipſi Furts 
Liter preti 
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 Interpreti ſieri videretur injuria. Etenim cum Tu mihi meiſpue 
multa ſaepe caviſſes, veritus ſum, ne, fi ego gravarer, aut in- 

— gratum id, aut ſuperbum videretur. | 

So I have ſeen this Paſſage quoted, without diltruſting the Reading, 

which I find in thoſe Editions, that pretend to Superiority, to be now 

fri” 1 3060 39 IR ORR ET 

In like manner Ovid”, L. de A. A. 8 . 
1h ſacpe loco capitur Conſultus amore, 

Quigue aliis cavit, non cavet iþſe fbi. 

And Plautus, : „ Epid. II. 2. 

| PE. Ryem hominem inveniemus ad eam rem utilem? EP. Hic erit 100. 
wcnn ; 

Hic poterit cavere recte, ura qui et Leges tenet. 


9 Captiv, II. 
$$ 


Again * | | 8 | 
Qui cavet ne d vix cavet, cum etiam cavet, 
Etiam cum caviſſe ratus eft, ſaepe is Cautor captus eſt. 
I would willingly produce one more, which my Reader will con- 
front with the Paſſage in Horace, at his leiſure. 
 Vigilas Tu [ICtus] de noe, ut turs Conſultoribus reſpondeas, Ille 
[Miles] ut eo, quo intendit, mature cum exercitu perveniat. Te 
 Gallorum: Illum Buccinarum cantus exſuſcitat. Tu Actionem in- 
ſtituis: Ille aciem inſtruit. Tu caves ne tut conſultores : Ille, ne 
urbes aut caſtra capiantur 


To cloſe this Section: Having obſerved ſomething of the Magnifi- 
cence of the Term RESPOND RRE, and the Propriety of CAVERE ; let 
me add a word or two upon the Title PRVDENTES. We have ſeen 
formerly * an Endeavour of the ancient Lawyers to unite their Profeſ- Pag. 66. 
ſion with the Study of Philoſophy. And many Paſſages of Antiquity 
give them this Appellation: 1 | 
— r MyTi0iAs SD — u ᷑̃1. 6 e- % O., re Tay Purina 
x νοον ©ihor60@1, akkz THN KAAOTMENHN EOGIAN, &7ay 
d den rien WIN,. x APALTHPION TTNELIN, £7T1]198up4% We- 
TUrpEYS oy derwlo Gr, reg lg tx 0iaderig ano fonav®s, 37 
0! fi TauTa Inannaig fig ri, % pt]ayay0r|t amo Tay 


. 3 1 | "x POE 
Wat twv THY i e, He , Tofi5a Wpronyopiinras e . Comet 1 


In this Quotation from Plutarch, We ſee a Succęſſio Prudentum, a School init. 
of Philoſophers founded by Solon: in the Manner and upon the Plan of 


Cie. pro 
Muren. 5 9. 


Aneſiphili fuiſſe aſſeclam. Fuit hic non Orater, neque ex ſecta Philoſophorum quos Pfypſicus 
nom:nant, verum eam quam Sapientiam vocabant, quae ſcientia erat Reip. gerendae, et 
prudentia negocioſa, amplexus eft, et tenuit velut ſectam ex ſucceſſione Solonis, quam ſequentrs 
cum artibus confuderunt forenſibus, et ab actu rerum trajecerunt meditationem ad ver ba, unde 
Sephia ſunt appellati. Bob | h 
ö | the 


; 
«1 
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the ancient Philoſophy, which branched ſometimes into ſeveral Here- 
ſys (I am not uſing the Word Theologically) under their reſpective 
Leaders. The Sefae ICtorum, as I may call them, or Followers of 
reat Maſters in the Law, were better. known about the age of Auguſtus, 
when the Juriſprudentia Romana was divided into Sabinianos and Pro- 
culianos, and is the Subject of a very elegant Treatiſe of Gorfr, Maſ- 
de gSectis in 755. | | $6 7 Fas. 
re whey, -[Bae every Science had its Parties and Factions, its Schools and their 
115 Followers. In Phyſic it is plain from Pliny”, and many Paſſages in 
37. Galen. In the ancient Critique we read of the Alexandrine School, 
the School of 4ri/tarchus, of Ariſtophanes, of Callimachus, and Crates: 
Among the Moderns Gruter and Lambin have their ſeparate Intereſts, 
7 Cent. II. and it ſeems to have been the With of Lipfus', Vt exoriatur aliquands 
Epilt. Miſcell. 6.572 Criticorum Lipfiana. ü F 
8 "Tow to return. Abe Roman Lawyers have almoſt engroſſed the 
Term Sapientia, as a Characteriſtic. | | 


222 


< 4; EW C. Laelius, is qui Sapiens uſurpatur *. 

Vs 11. , | - : ; A | | | 2 
3 De Aa- Siunt ifta, Laeli — Sed exiſtimare debes, omnium oculos in te eff 
micit, init, 


conjettos : unum Te Sapientem et appellant et exiſtimant. Tribue- 
batur hoc modo M. Catoni. Scimus L. Atilium apud Patres noſ- 
zros appellatum eſſe Sapientem. Sed uterque alio quodam mods. 
Atilias, quia prudens eſſe in Jure Civili putabatur: Cato, quia 
multarum rerum uſum habebat, multaque ejus et in Senatu et in 
Foro vel proviſa prudenter, vel acta conſtanter, vel reſponſa acute 
ferebantur : propterea quaſi cognomen jam habebat in ſenedtute 


1d. de Ami- Sapientis“. | | | 

Add.1V.Ver: = yando Medeam agere coeps, illud ſemper memento : EL 
deen, L eiii fapiens prodeſe non quit, nequidquam pit 

patio . Et ab ipfis cautis ICtis eorum Sapientiam compilavit *. 

1255 Muren. Cur enim Tibi hoc non gratificer, neſcio: pragſertim cum his tempo- 
3 Id. Valerio. ribus Audacia pro Sapientia liceat ut ®. 


ICto I. Fam, , | | 3 Fad 38 d into 
0 In like manner, as the Sapientia of this Profeſſion degenerate 

5 Effrontery, according to this laſt Paſſage of Tully, ſo in Proceſs of 

Time, did their CAVERE into CAVILLAR1, Which We are aſſured from 


+ Scaliger. ad the beſt Authority + is the Origin of that Expreſſion. 


Feſtum, V. 
CAVILLATI10, 


IMPERIAL 


(MPERIAL CONSTITVTIONS 


6 Principum Placita, Decreta, Conſtitutiones. 


J. 1. 2. 6. 

D. 1. 2. 2. 11. | 

D. Lib. I. Tit. IV. 
C. Lib. I. Tit. XIV. 
And the Commentators. 


H E great Revolution, which turned the Roman Republic into 
* a Monarchy, in the Perſon of Julius Caeſar, is well worth at- 
tending to, and has been frequently illuſtrated. 

The Roman Hiſtory down to this Period is full of Factions and Diſ- 

putes for Power, between the two contending Parties, Patricians and 
Plebeians : till at laſt by too great a Defire of enlarging their Liber- 
ties, they loſt them, where they leaſt exſpected it. 


Non aliud diſcordantis Patriae Remedium erat, quam ut ab Vno re- 
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1 Tacit. I. An- 


PR. -:-- | - 
8 3 | * nal. 9. 


The Commons, in order to oppreſs the Patricians, gave themſelves 
up into the hands of deſigning Men, and very enterpriſing Leaders; 
People of moſt unbounded Ambition, of which the Commonwealth at 
this Period afforded a very plentiful Harveſt. No one can doubt of 
the Truth of this, who has 8 of the Names of Sylla, Cinna, and 
Marius, of Cataline, Craſſus, Pompey, Caeſar, Lepidus, and Antony: 
and laſtly, of that conſummate Politician, who cloſed the Scene, and 

put an end to the Liberty of Rome, Octavius, afterwards better known 


by the Name of AvovsrvSs CAESAR. 


As the People liſted under Leaders of different Views, and different 


Intereſts, it followed, that theſe Leaders availed themſelves of the 
Powers given them by one Party, and of the Advantages they gained by 
the Reduction of the other. Till at laſt, the Conquering Faction (to- 
gether with the Conquered) fell a Prey to the Ambition of that Man, 
by whoſe Counſel, and under whoſe Conduct, they had ſucceeded. 

Julius was the firſt, who carried this Point to any Degree of Sove- 
_ reignty. He aſſumed, upon this, the Name of PERPETVAL DICTATOR. 


Dictator was a Name unpopular enough of itſelf : And Perpetual added 


nothing to the Reliſh. And to this perhaps He owed his Ruin. 55 
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His Heir and Succeſſor, after having cleared his way to Empire, by 
getting rid of the Rivals of his Power (which Three governed ſome 
time under the Title of TR1vMvIRI REIP. CONSTITVENDAE CASA) 
made himſelf ſole Maſter of his Country, and delivered a new kind of 
Government to his Succeſſors. The Nature of which We wall Explain 
after having premiſed theſe Words of Tacitus, 


| Bruto et Caſſio cagſis, nulla jam publica arma. Pompeius * Sici- 
liam oppreſſus, exutoque Lepido, interfecto Antonio, ne fulianis 
5 pdauidem partibus niſi Caeſar dux religuus. Poſito Triumviri nomine, 
Conlulem ſe ferens, et ad tuendam plebem Tribunicio jure conten- 
tum: ubi Militem donis, Populum annona, cunttos dulcedine ocii 
pellexit, inſurgere paulatim, munia Senatus, Magiſtratuum, Legum 
in ſe trahere, nullo adverſante, cum ferociſſimi per acies aut pro- 
ſcriptione ceciaiſſent, ceteri Nobutum, quanto quis ſervitio promp- 
tior, opibus et honoribus extollerentur : novis ex rebus auth, tuta 
L. Aula 2. et pragſentia quam vetera et periculeſa mallent *. 


The new Government was ſomething of a Military Turn. The 

Term, IMPERATOR, which Julius had alſo made uſe of before Him, 

did not put them in mind of the Loſs of their Liberty, but the Succeſs 

of their Arms. A Nation of Soldiers, a Populus Militum, did not ſcruple 

do afford him an Appellation they had complimented him with ſo often 
before: nor could they at once diſcern an Emperor under Imperator. 

Gravina trifles, when He imagines that the Cae/ars took the Title 

Imperator for any other reaſon ; or becauſe the Term Imperare was 

ſofter than Jubere: and indeed He ſeems to be aſhamed of his Obſer- 

De 8 vation. 

. Auguſtus, to obviate all Suſpicions of beich perpetual, or rather of 
appearing ſo, took care to have his Power renewed to him from Time 
to Time: and managed with that Addreſs (as He was perhaps the 
greateſt Diſſembler the World ever knew) that He never appeared to 
ſeek it for his own fake, but always prefſed by the People or Senate 
to take the Weight upon him for theirs. | 

To this is owing what We ſo frequently meet with in Medals, the 

Decennalia of the Roman Emperors : who, though created for Life, 
celebrated the Renewal of the Imperial Power, at ten Years end, in 

2 Caſius imitation of this Practice of Auguſtus ®. | 
15 The Emperor alſo was called PRINCEPS; a Name not o near to 
Royalty, as it is at this Day. 


Non Regno, neque Didatura, fed Principis nomine conflitutam 
" Tacit.I.An- Rempublicam ”. 


nal. 9. 
” This Word had been in uſe under the Republic, as in the caſe of 
Princeps Senatus. So that the Emperor was no more in Appearance 
than the Firft Man in the Crty. . 
0 
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So Tiberius, according to Dion Caſſius, was uſed to ſay, that He 
was Dominus Servorum, Imperator Militum, ceterorum Princeps, i. e. 


Caput Civium by | $2 * LVIL. s. 
| $0 Ovid to Romulus, upon Auguſtus, 
Ju Domini nomen, Principis Ile tenet ?. II Faſt. 142. 


AT ER PATRIAE was another Appellation. 
Kecepit Julius praenomen Imperatoris, cognomen Patris Patriae *. * Sueton. in 


ul. $ 76. 
This Title had been given to Tulhj in the Affair of Catiline. And . 
it was meant by the Emperors to expreſs an Authority, but an affec- 
tionate one: and to put themſelves in mind, how much the Repub- 
lic was their Concern, and how dear it ought to be to them. 
But all theſe Titles carried with them but little of Juriſdiction. 
Power followed Office. Therefore with Tacitus, Munia Magiſtratuum 
in ſe trahebat. He was accordingly Cæ/..— Proc. P. M.—Tr1b. Pot. 
—Cerfor, and, in ſhort, every thing He had a mind to, or was ſer- 
viceable to his Purpoſe. 25 Hm 5 | 
For in the Infancy of this new Government, the Romans were fond 
of looking upon their old one, not as aboliſhed, but as protected, and 
preſerved to them: the ancient Form ſtill reſiding in their ſeveral 
Magiſtracies, which were now held by their Prince per Saturam. 
This took off from the Rigor of being governed by a /ing/e Man. 
His Commands were not conſidered as the abſolute Will of a parti- »-gyeton. et 
cular Perſon, but as the Acts of diverſe Magiſtrates in conjunction. Dion Caſſius, 


3 Dig. Lib. I. 


Auguſtus took the consvLATE, ſometimes to himſelf, ſometimes it. 16. 

in Partnerſhip : Sometimes for a ſhort Seaſon, and ſometimes for a Cod. Lib. 1. 
longer Period, as beſt ſuited his Purpoſe, and his Politics *. Te Ge 

The Emperor was PROCONSYL, and that perpetual. This gave him Proconſulis. 
a Jutiſdiction, wherever He went, and raiſed his Authority very 5-25 Fn de 
high*. Yet it appears but rarely among his Titles in Inſcriptions, — 1 
etc. which ſeveral have endeavoured to account for“. | ſeqq- 

By the Title ypoxnTIFEX MAx1Mvs He put himſelf at the Head of —— 
all religious Affairs. He was allo AvovR, and ſoothed by that means 5 10. 
the Populace, who were fond of having every thing done auſpicato, et Jl 876 5 
Ore mn ĩðͤ v | | | Kn 
Julius took the Office of ENSOR, under the Title of Praęfectura 


15 
Morum *, probably becauſe Pompey had declined taking the old one. XIII 6s. 1 


His Succeſſors had no Scruple with the Title of Cenſor. _ _ 
| 3 | ravin. de 
The TRIBVNITIA POTESTAS was very agreeable upon account of ow. lever: 


its Weight and Authority: again, becauſe it put him at the Head of 59. 


the Commons: and laſtly, becauſe it added ſome Security to his Per- C. 12-1. 8. 


fon. PoTESTAs, the Power of the Office, not the Office itſelf ; like 9 


putting it into Commiſſion. For the ſupreme Magiſtrate was ſup- 88 
poſed to be a Patrician, though He might happen to be a Plebeian“. 24a 25 
e VNDER 
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VNDER THIS new Form of Government, the Leges and Plebiſcita 
were for ſome time allowed to be enacted: Theſe being ſo many Yeſ- 
tigia morientis Libertatis, as Tacitus calls them; and Auguſtus was too 
much a Politician to forget, that ſudden Changes are always danger- | 
ous. The Comitia, or the People's Right of making Laws, were ſup- 
ported after the Republic, both by Jus x and ten | | 


A N 0 Comitia cum Populb partitus oft *. 
614, in Au- Comitiorum priſtinum Fus reduxit *. 


gut. 9 4 That is, the Form was kept up by theſe two ae ” * the bs bebte 
had the cold Compliment of enacting what the Emperor was willing 
to have eſtabliſhed for Law. The many Laws called Julia, which 
Auel. were enacted under Auguſtus, and at his Promotion, are an Inſtance | 
I. Hitt. 15. Of this. Under this Period alſo were the Lex Fufia-Caninia, Aelia- 
Noodt. I. Ob- Sentra, Papra- Poppaes ; under Tiberius, FJunia-Norbans : and ſome- 


r b. Lib. thing like it under Claudius and Galba, chiefly in regard to 1 ae 


Id. ad 
I. Tit. 7. De or rather, Arrogation “. 


Adoptioni- The Comitia were reſtored to the People by Caligula, but 10 re- 


l 3 car. famed®. And there are alſo ſome Inſtances of the "People's s Conſent 
fius LIX. 9. being formally aſked long after Tibertus ?. 


Noodt. T. II. Yet for all this, the Roman Legiſlation at this ee took a new 


pag s. Face: and Law became abſolutely the Breath of the 5 For 


III. Annal. now He had gained his Point, and according to Tacitus“, 


28. 
Sexto demum Conſulatu [A. V. C. 725.] Potentiae e ure 
gueis pace et principe uteremur. | 
Thus was a final Period put to the Leges and Pleb; iſeita, to all ef- 
fectual Purpoſes, and no more is heard of them in the Roman Hiſtory. 
And this conducts me to conſider that which came in their room, and. 
what I promiſed ne to conſiders: and 1 in this Place, vz. 


The Snot Period of the 


SENATVS CONSVLTA. 


And of this Aera muſt the Emperor and Pomponius be underſtood, 
when they give their Account of the antient SCza. This Revolution 


D. 1. 3.9. Of Law gave occaſion to the well known ſaying of e » + 
Nen ambigitur Senatum Jus facere poſſe. | 


The Will and Pleaſure of the Emperor was made known two 
ways: either mediante Senatu, or fine Senatu. 


Teges ut generales ab omnibus aequabiliter 2 fern obſorventur, 
guae vel miſſae a Nobis ad venerabilem Coetum Ii. e. Senatu m 


C. 1. 14.3. ORAT TORE canduntur, vel inſerto xi I vacabulo CT 
: 8 | 


if He had been the Projector. 


the Pleaſure of the Prince, which was then ratifyed by the Senate, and 


 SCtum by. 


There is now extant at Lyons an Oration of Claudius, de ſupplendo Se- 


„ Geo dw 
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It was upon the Suggeſtion of Maecenas, that Auguſius conveyed 9 may ng 
his pleaſure through the Channel of the Roman Senate. The Meaſure 
was popular enough : Ta xowye xuvrac dẽ&̃ñ h, &. N 


Thus We come by the Scrum Silanianum, and Statilianum, under 
that Emperor: which took their names, the Former from C. Junius 
Stlanus *, Cos. A. V. C. 761. the Other from T. Statilius Taurus, who 2 J. 


blerv. 18. 


ſucceeded the next Lear. | 
| Though this Scheme was begun by Augu/us, it was perfected by his 


Succeſſor. Of whom Tacitus writes ? (which is no unuſual thing) as I. Annal. 15. 


Tum primum e Campo Comitia ad Patres tranſlata ſunt. Nam ad 

eam diem, eli potiſima arbitrio Principis, quaedam tamen ſludiis 

| Tribuum fiebant. Neque Populus ademptum Fus queſtus eſt, nisi 

mani rumore. 3 N 5 | 
This Stroke of Policy was not unobſerved by Suetonius, who re- in Tiber. 


marks what Court the Emperor paid to the Senate. However it muſt 929,30. 


not be imagined, that the Emperor left them to exerciſe the Right of 
making SCta, pro eorum arbitrio. The Method was to lay before them 


ſo became a Law for the People“. „ Gothofr. ad 
* a | | | D. 23. 2. 16. 


Confules relationem incipere non auſi, ignaro Principe, perſcripſere pr. 


tamen conſenſum Senatus : ille an Autor Conſtitutionis fieret ', * Tacit, XIII 


Annal. 26. 

The Proceſs was thus : | + | 

The Emperor firſt addreſſed the Senate by his Oration, importing 

his Opinion. Hence, in many Places, where mention is made of a 

SCtum, it is added, that the Emperor by an Oration made in the Se- 
nate, Autor fuit Senatus cenſendi, or, effecit ut Senatus cenſeret. Itis, de 
for this Reaſon, that SCta are ſometimes very properly called Jura ofic. Dom. 
Orationibus Principum conftituta : And, like the Preambles to our Acts Avg: J. 30. 


of Parliament, the Lawyers often made uſe of them to explain the Selle Ot. 
„„ | to de Oratt. 
Of theſe Orations (concerning which I refer my Reader to two good Sine Ra. 
Authors * for farther Satisfaction) there is much mention, and ſome mano. 1678. 
Remains, in Antiquity. The Oration of Auguſtus ad ſuadendam Legem 2. 


Papiam was of another Sort, ſomething of which We have ſeen above. pag. 190. 
+ DIL. 
5 D.2.12.1.2. 


natu ex Nationibus exteris. It is to be ſeen in Gruter *, and is a very 2. 5. 8. 


valuable Antiquity. Nothing more of this kind that I know of, is 23. 2. 16. 


come down te us any way perfect. But of the Orations of Marc. An- 24. 1. z. 


 foninus, of Commodus, Severus, Caracalla, etc. there are frequent Ye/= 24. 1. 23. 


tigia in the Books of Roman Law *. | | 4 5 8 
yr | ubl; adi i/tr | : — | * e 22 = _ 
ca publice adminiſtrari. | gy 
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| „Aurel. Vic. Theſe Orations were recited chiefly by the Emperor himſelf in Per- 
in Vitellio. fon, down as far as Vite/lius*. After Vitellius, ſays my Author, this 
Sueton. Aug. Office devolved upon the Quaeſtor. I doubt the Accuracy of this Ac. 


8 Caſſius Count. For I find the Quaeſtor employed in this very Buſineſs, as 
LIV. 25. high as the Age of Auguſtus in two very conſiderable Hiſtorians”, 
1-2 ons And indeed by a Paſſage in Suetonius *, it appears to have been for ſome 
$15. continuance the proper FunQion of this Officer to read in Senate, 
IE ib what the Emperor did not chooſe to pronounce himſelf. 

Tod tank. De quibuſdain rebus rationes ad Senatum miſſas, praeterito Quaeſtoris 
De Officio officio, per Conſulem plerumque recitabat. 


e The Quaeſtor formerly had the Finances for his Department. But 
Reines III. his Office ſhifting under the Emperors, we find him 46 intimis Conj- 
RIS An. Lis, the Mouth of the Sovereign, of great Rank, and very high in the 

Adminiſtration?. Hence He is called in the Law-Books, etc. Fuſtitiae 
Lacie XVI. er Legum Cuftos——Os Imperatori—— Armarium Legum——Mtiya; 


Annal. 27. f 
on + Aoyolry, ——Cuſtes Legum et Famae publicae *. 


Offi > . . 0 7 . . 
Au a" 7 7 Summe Magiſtratuum, Procerum decus, Arbiter Orbis, 
A <>: pap Principis auſpicio leges et. jura gubernans, 

or. I. Var. 12. | Juſtitiae vindex FR = . 


*Coripp. Pa- | 7 * 
1 ad A- There are many Inſtances of the Dignity of this Office. Titus ex- 


aſi um : L . | | 
Quaeſtorem. ecuted it under his Father *. Hadrian (who was a Scholar and a 


* Sueron. $6. Lawyer, and compoſed the Orations, as doubtleſs other Quaeſtors 


 * Spartian.-in did) under his Uncle Trajan*. And when particular People were 


* complimented with this Function, either during a Vacancy, or for a 
Mark of extraordinary Reſpect, We ſee them expreſs their Senſe of 
the Honour in a very high ſtrain of Language: | | 


Conteſtare apud inviclos principes gaudium meum, qui humanae voci 
divinas literas crediderunt, quorum victorias ex mei oris promptua- 
ria Senatus audivit, cum mihi a principibus aeternis legenda in 

* Symmach J. concilio Patrum delegaretur Oratio®. 5 

. proceed: | = 1 
Upon the Oration of the Prince was formed the Decree of the Se- 

D. 2.15 f. pr. nate, and was generally affixed to-it. So that they made Law together. 


2 Hence it is, that the ſame thing is ſometimes aſcribed to the Oration 
23-2.43-10- of the Prince, and ſometimes to the Decree of the Senate indifferently*. 


23. 2. 00. pr. | 
— 1 The next and laſt Proceſs in theſe SCta was, that the Emperor by 


b. f. 7% an EDICT or Proclamation ordered to be obſerved as Law, what the 
compar'dwith Senate had now decreed. And this was done in imitation of the for- 
122-1 40c0d. mer Magiftrates, who are ſaid, as We have noted above, Edicere in 
Dig. Lib. 1. things relating to their own Province or Juriſdiction. Thus Auguſtus, 
Tir. I. p. 13. as Cos. Procos. Tribune, General, Pontifex, Cenſor, etc. when He pub- 


ned gu. liſhed his ſeveral Edicts, did fro Magiftratu fungi. But 
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But when the Power of the Emperor came to be well eſtabliſhed, 
they found, that though this Intervention of the Senate was popular 
enough, they could however do ſufficiently well without it. Ac- 
cordingly they overleaped the middle Step, and, inconſulto Senatu, 
began with the EDicr at once, as a much ſhorter way. This Period 
of Roman Law is generally fixed with Hadrian, and not without rea- 
ſon. The Law under him ſuffer'd a very conſiderable Revolution “. 
And though We read of ſome few SCA after this time (as for in- 
ſtance, beſides the SCrum Julianum, Apronianum, Tertullianum under 
that Emperor, the Orphitianum under M. Antoninus, and ſomething 
allo under Theodofaus and Valentinian ), and ſome few epicTs before it C. 1. 14. 3. 
(I place them in the Margin in order of time?): However I obſerve, p. ,s.18.8. 
that this was the principal Date or Epocha of this kind of Law, which 48. 10 15. 
will not be much diſturbed or contradicted by a few ineffectual In- 597+: * 
ſtances on either ſide. Indeed the SCta kept up their Being, ſuch as 40. 15. 4 
it was, but little Authority with it, down as far as Juſtinian ; but ogra 


under Leo were ſunk into Nothing. Nov. Leon. 
| 78. 


7 See above, 
Page 147 15. 


HAVING thus taken a formal Leave of SCta, We are led to Eds : 
which I was juſt now conſidering as the Sanction or final Part of a 
SCtum, till. by a Figure of Imperial Rhetoric, they came to ſtand for 
the Mols. = 2K 
Edict in the Roman Law is a general Word, and ſtands divided into C. 1. 14. 3. 4 
EPISTOLAE, | 8 


DECRE TA, and 
EDICTA, properly ſo called. 


The Firſt and Second are Law at the Inſtance of Parties, and at the 
Sollicitation of others: The Third proceeds ex mero motu Imperatoris. 
Sive eas Motus ſpontaneus ingeſſerit, five Precatio,——vel Lis mota 
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Legis occaſionem poſtulaverit *. | 5 C. 1. 14. 3. 
Quodcunque Imperator per Epiſtolam conſtituit, vel Cognoſcens de- | 
crevit, vel Edicto praecepit, Legem efſe conflat *. | 2 15 6. 
x : dd. D. 1. 4. 


I. EPISTOLAE, 1. 1. 

Or Reſcripts of the Emperor. By theſe He gave anſwer de Jure Con- 
_ troverſo, when He was applied to for his Judgment and Deciſion, both. 

at Home, and from the Provinces. And theſe make up the greateſt 

Part of the Code, which is little more than a Collection of this kind 

of Imperial Law; but Law, diſpenſed ſometimes with ſuch ſignal 

Partiality, that Macrinus, one of the Emperors, had a Deſign to ſtrip 
all his Predeceffors' Reſcripts of their Authority. 


Fuit 


22 We 


W 45 
D 
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Fruit in Jure non incallidus, adeo ut fatuiſſet omnia Reſcripta veterun 
Frincipum tollere, ut Fure, non Reſcriptis, ageretur, nefas ef 

; | 


dicens leges videri Commodi et Caracalh, et imperitorum 
voluntates, quum Trajanus nunguam libellis „ ne ad alias 


7 Capitolin.in cauſas facta preferrentur, quae ad gratiam compofita viderentur”, 


ita. c. finem. _ 
8 The Application made to the Emperor v was Xn Epi roles vel Libel- 
| 44s 19. 2-19. J ne called alſo Preces. 


'  NQuaeſtio omnis ex precibus area oblatis ad horn duni 
9 Symmach,  pertinebat ?. | 


1. Ft. Mil. Per Epiſtolam quaſi Regem adiri eum aiunt 
FG. Lit, There is a whole Title in the Code to regulate theſe Proceedings 
i are DE PRECIBVS IMPERATORI OFFERENDIS ET DE 


QVIBVS REBVS SVPPLICARE LICEAT VEL NON, 


There are Inftances of theſe Petitions (the Greek Lawyers * them 
| Atudrus) with the Anſwers now extant. 


AZiweg Euduiſonos Naxotun da ges ArTavivoy Barikia, Kg Bari) 
A: rondve, vewPpnyior We raifeg + £& Ty lrahiꝶ, Jengro.yupery UTC Tay dy- 
roc, Twy 746 KuxAzdas mee | o Y. Arrarivos ire Evugaipy: 
Ey fe K re KU405, 6 de yopeos TY Saddcc ne. T's vr Tav Podias 
X Ver % To peurorG, ey olg luirig Twy NþpeT E200 abr veurs bv ra, 
rere 0: auro % 06 Seraſeg Aly gos Exoves. 1d e, DEPRECAT10 
EVDAEMONIS NICOMEDIENSIS AD ANTONINVM IMPERAT0- 

REM. Domine Imperator Antonine, naufragium in Italia faci- 
entes direpti ſumus a Publicanis Cycladas inſulas habitantibus. RE- 
SPONDIT ANTONINVs EVDAEMONI. Ego quidem. mundi Do- 
minus, Lex autem maris. Lege id Rhodia, quae de rebus nauticis 


pragſeripta eft, judicetur, quatenus nulla noſtrarum 255 adver- 


D. 14 2.9. ſatur. Hoc idem Drous quoque Auguſtus judicauit 5. 
» Grier Briſſonius has given us what follows from a Marble +. 
51. | . 


EXEPLV LIBELLI DATI. 
CVM ANTE HOS DIES COIVGEM ET FILIVM 
AMISERIM ET PRESSVS NECESSITATE CORPORA 
EORVM FICTILI SARCOFAGO COMMENDAVE 
RIM DONIQVIES LOCVS QVEM EMERAM AEDI 
FICARETVR VIA FLAMINIA INTER MILIAR. II. 
ET III. EVNTIBVS AB VRBE PARTE LAEVA CV 
STODIA MONVMENTI FLA. THVMELES A MESO | 
LO M. SELI ORCILI ROGO DOMINE PERMIT 
TAS MIHI IN EODEM LOCO IN MARMOREO SAR 


COFAGO QVEM MIHI MODO COMPARAVI EA | 
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cCokrORA COLLIGERE VT QVANDONE EGO 
| ESSE DESIER PARITER CVM EIS PONAR. 


 FERETRVM FIERI PLACET. IVBENTIVS CELSVS 
PROMAGISTER SVBSCRIPSI III. NON. 
NOEMB. ANTIO POLIONE ET OPIMIANO 

KOS. ORDINARIS SEVERO ET SABINIANO 
i 


; Though This has ſomething of the Form of a Petition, and an Im- 
perial Reſcript, it is _ s rather an Application of a private Na- 
ture, as This alſo, which follows, is ſtill more fo: _ 


C. IVLIVS CANDI 
Ds LIB. SAMIARIS 
| QVINTIANVS SALVTEM. 


 CVM PETIERITIS A ME 
VT SI CVI QVID VESTRVM 
HVMANITVS ACCIDERIT 
18 IN LOCVM QVI EST IN 
FVNDO AESCHINIANO MEO 
INTRANTIBVS A VIA PARTE 
LAEVA A MONVMENTO TES NP = 
' TACIO PER LONGITVDINEM E 
PEDVM CLXXV LATITVDIN | =_ 
A MACERIA INTRORVRSVS 
PEDVM XXV INFERATVR 
ID IVS CONCEDERE ME 
HAC EPISTVLA NOTVM 
VOBIS FACIO BENE VALERE 
Vos cvrio 
DATA XIII k. IVLIAS IN HORTIS 
STATILIAE MAXIMAE 


| CEIONIO COMMODO ET (Os, 5 Grater. 
CIVICA POMPEIANO | % „ 


This Practice of conſulting the Emperor upon nice and difficult 
Caſes, with the Return of his Opinion, is to be ſeen more diſtintly 

in the Correſpondence which is come down to us of Phny and Trajan: 

and it is moreover exemplified in a pretty Hiſtory recorded of Acticus, 
the Father of Herodes Atticus, by Phileſtratus.. 


4 * 
ATT1K0u 


232 IMPERIAL CONSTITVTIONS. 
Arran — Heads marice & Tip tidev 1 Tux, — , aviduteo aur; 
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605 roy GUT XA reg gh, e Evyutupivyy. Ona, & Hach, 
en rig ifpheuTZ oli bl TI g&v reg abr xντνẽ, 3,0 dun- 
gal rug, (Negsag d dex Tort) , ien, olg epe;,” T8 05 
Arrxs ti ri TH; eh,, fbr, % Ypatarro; © vip faurly 
eva, Th 78 Vnoavgs pero,” * 2 w , O, 18 E:poniw, oy 


SPhiloſtrat. II. FOE Reals. 

de Vitis So- „* 

phiſtar. 2. 1 | 3 1 8 FI 
The Tranſlator here has not done Juſtice to his Author. He ſhould 


have been more attentive to the Delicacy of the Paſſage, and the Words 

Led and wapzyea: Vere and Abutere. For ſo the Roman Writers in 

eneral, as well as the Roman Lawyers, diſtinguiſh between zſum and 

abuſum, that the former ſhall ſignify ſomething like Y/ufru#, or a Jus 

vtendi fruendi, ſalva rei ſubſtantia, the other a Right over the Subſtance 

itſelf. Which, with ſomething more that I have obſerved upon this 

particular, may one day ſerve to clear up more effectually a paſſage in 

St. Paul, who diſtinguiſhes between Tz , .zeaous yewpiver, and tx; 

7 1 Cor. VII. zzJaxpapives?. Both which ſome Tranſlators render by mundo vientes, 

2 To theſe Petitions, or Libelli ſupplices, the Emperor anſwers per 

P. 1. 4. 1. Epiſtolam et Subſcriptionem, as Vlpian expreſſes it. i. e. per Epiſtolam a 
VI. Sat. 84. /6 ſubſcriptam : Ev da dus, like that of Juvenal“, | 
Prodigia et mores vrbis damnante Canopo, i. e. mores prodigigſos. 

The Reſcripts of the Emperors Hadrian, Marcus Antoninus and Se- 

verus are celebrated above the reſt. Of the Former there is extant 

ſomething which looks like a Collection of Reſcripts or Opinions. 

18 We owe it to Do/itheus a Grammarian. See Schult ingius and Fabri- 

kr Sg © "© cius*, It is recorded of Severus, that he drew up his Anſwers upon 

wards the the beſt Advice, and with the affiſtance of his Lawyers; and of 

2Billioth. Gr. D. Marcus we read, of de bo + ok 


a yay Baoialwy 0 o Ot kœieg Mag og i 07 aur; inge · peg v Ta ue 
3 philoſtrat. vpiſauu m r , % To Epabov TH J J irrer Toi; yearn anc”. 


121 If this paſſage is to be underſtood of his public Reſcripts, and not 
rather of his private Correſpondence.  _ mc 


* * 


* Atticum Heradis patrem non neglexit Fortuna—verum Theſaurum ei oftendit —_ 
in domorum aligua reconditum, quas prope Theatrum poſſidebat. Cujus quidem magnituaine, 
metu magis quam gaudis plenus ad Imp epiflolam ſcripſit, his verbis contextam, Theſaurum, 


Imperator, domi meae inveni, quid de eo fieri jubes ? Imperator itague (Nerva autem te- 
gęnabot) Viere, reſpondit, iis quae inveniſti. Cumgue Atticus in eodem metu e, 
retgue medum Theſauri ſortem ſuam ſuperate; praeter modum ergo eo utere, ille re 
quod fortuna tibi obtulit: tuum enim eſt. : mn i : 
+ Ex Principibus vero Remanorum D. Marcus [enituit maxime] in his quae ipſe ſcripſit: 
Pratter verba enim electa morum etiam firmitas quaedam et conſtantia epiſſolis ejus expreſſa u. 


Some 


ondit, 
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Some Lawyers with a ſuper-abundant Accuracy have diſtinguiſhed | | 
Reſcripts into many ſorts or kinds, as here follows : 1 
When the Emperor returns his Anſwer and Direction 


3 5 |  ( Adnotationes 
| Ad Kaum © woven they are) Subnotationes * C. 1. 23. 6. 
Ad Confulta Magiſtratuum called Epiſtolae | | 9 8 
Ad Deſideria Ynrverſitatium Pragmaticae Sanftones*. . 24.5.4... 


1 . | 7 C. 1 23.7.1. 
. . II. DE CRE TA. au | 
"Theſe were Sentences in Court, or Decrees in Judgment“, and, ac- C. 1.14.12. 
cording to the Practice which till prevails, were either Id TEX LOCv- Fr. 
rokv, namely, ſuch as related to any point of incidental Law, that 
might turn up in the Courſe of the Proceſs: or DEFINITIVE, viz. ſuch 
as determined upon the Merits of the Caule itſelf, and the whole 
Queſtion. wk 5: 


Auguſtus, according to Suefonius?, often fat in Court to hear and *® 533. 


determine Cauſes, from Morning to Evening. And fo did Claudzus *. 438528. - 


The Manner and Method of theſe Judicial Determinations is well AAS 


explained by Fac. Gothofred *. _ | 
The Lawyer Paulus collected the Decrees of the Emperors in ſix Offc Jud. 


Books. omn. 


3 Above 


IIT. E DICTA. pag. 17. 


Q dicts are mere voluntary Conſtitutions, Quae Motus ſpontaneus in- 

geſſerit, and directed to general uſe. Which therefore being moſt 

ſtrictly univerſal Law, is called Lex Edialis +. C. 5 9.6. pr. 
As theſe are not returned in the way of Anſwer, they differ from | 
KNeſcripts: as they are not given in Judgment, in Juriſdictiane Conten- 
liga, they differ from Decrees : as they are not founded upon Sollieita- 
tion, they differ from both. _ 5 2 


It is to be obſerved, that though Jure Codicis, all the Emperor's C. 8. to, 3. 
tto ad Infti- 


 Decrees were made Law, and called Oracula, Apices Sacri, Divalia 0" ene 


Beneficia, Leges Aeternae, Publica Jura, etc. Yet, properly ſpeaking, , Jac. Bebe 
Edits did not paſs for Law, unleſs Cuſtom and Preſcription had given fred adi. unic. 
them that Power, or they had been confirmed by a SCtums. 5 

To Edicts I would ſubjoyn MAN ⁰Ddj Es, which are diſtinguiſhed A = 858 
only from them, by being more confined, and directed to particular 2s „ 
Fein | i | | Nov. zo. e. g. 


To theſe belongs the fifteenth Title of the firſt Book of the Code. 8 * 
d allodor. 


Ihe preciſe and original meaning of Mandates, is, Inſtructions an 8 
Orders, commonly Private ones, given by the Emperor to his Lieu- 88 1 


tenants and Officers 5. 7 Paratitl. C. 
Ger arb om Fe | 10 itutions. de Mandat. 
: Cujacius ? reckons theſe among particular and. ſpecial Conſtitutions. 8% Narcil 

| ad 9 6. I. de 
To I. N. G. et C. 


Gs 


2 Ad l. ule. C. - 
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C. 1.14. 12. tinct Species. 


1 Ibid. 


C114 to :: 


lg.1.12 eod. 
3 Symmach, 
X 40. : 
+ Idem, 


5 Cic pro 
Domo. 1. 


Cic. de LL. 


II. 19. 


7 Andocid. de 
Mytter. p. 12. 


Edit Steph. 

Demoſth. c. 

Ariſtocr pa 

287. Ed. no 
Petit. Com- 
ment. in LL. 
Att. Lib. II. 
T. 


* Cic III. de 
LL. 19. 


9 A. G:llius, 
X. 20. 
Add. Feſtus. 
V. PrIvvys. 
Scalig.adloc. 
Ifdor, V. 
Origg. 18. 


Bentl. adHor. 
A. P. ver. 60. 


See D. 50. 
15. . 


50. 7. 68. and 


196. 


fonae. 


legia Rei conceſſa, cum Re ipſa ad Poſſeſſores tranſeunt. 


IMPERIAL CONSTITVTIONS. 


To all theſe I add INTERPRETATION, which ſeems to make a diſ- 
For Interpretatio allo eff Lex, five Conſtitutioꝰ. And 
the Emperor * ſeems to diſtinguiſh Interpretation from the reſt, as not 
being included in any of the foregoing opectes. As ops] between 
Leges condere and Leges interpretari. 

The Power of Interpreting belonged to the Prince alone · 


Operior, quid Deliberatio a conftituat, cut ſoli fas eft de Scitis 
Divalibus. judicare”. 
Nos venerari potius, quam interpretari, Oracula divina conſuevimus+, 


CONSTITVTIONS are either General or + Ris 

By Special are meant Privilegia. 

Though theſe are called Special, becauſe they relate to one "Es 
only, yet in ſome ſenſe, they may be faid to be General, becauſe all 
Perſons are reſtrained by this Grant, from interrupting that Man, to 
whom the Privilege is granted, in the uſe and exerciſe of it. 

This is the proper Place of ſpeaking to Privileges, becauſe in abſo- 
lute Governments they were more frequent, than i in Republics: 

For the Law of the XII Tabb. was 


PRIVILEGIA N E IRROGAN TOR. 


Vetant Leges Sacratae, vetant X11 Tabulae, Leges priv atis homini- 
bus irrogart 5. 

Tum LL. praeclariſimae — guarum altera Privilegia . 
in poſterum providiſſe : in privatos homines Leges ferri nolucrunt. 
1d off enim P rivilegium.. Quo quid eff N Cum Kere haec 
vis /it, Scitum eft Fuſſum in omnes. 


Doubtleſs in conformity to the Conſtitution of Athens, and a Law of 
Solon, viz. To make no Rule, (ul what took in all Men maifferently”. 

Which was, and is, in all States, the Jus Ordinarium Civitatis. 
Privileges are Exceptions, ſomething granted extra ordinem. And the 
People of Rome would ſometimes, though ſparingly, confer a CE 
legium Comitiis Centuriatis *. 

Privilegium therefore is Lex Priva. F Or, as the Grammarians write, 
Veteres PRIVA, quae nos Stngula?®. 

They are either Real or Perſonal. Real are fuch, as are granted to 
Cities, as Immunities, etc. or granted intuitu Rei vel Cauſae, non Per- 
Thus that Right which attends Executorſhips (not the Perſon 
of the Executor) viz. Ante omne creditum deducendi pee; Puneris, is 
called a Privilege, and a Real one. 
It is a Rule of Law, 


Privilegia Cauſue, non Perſinae, ambulant cum Re. 
Ihe manner of their paſſing is well deſcribed; not to the Heits, in 
capacity of Heirs, but as Poſſeſſors Rei Privilegiarac. For Onmia Privi- 


Perſonal | 


IMPERIAL CONSTITVTIONS. 235 
Perſonal Privileges are ſuch as the Emperor grants to particular 


People, for their own Emolument : and not to deſcend *, Hence the : J. 1. 2. 6. 
common Phraſes, upon Perſonal Privileges, | D. 1. 4. 1. 2. 


Cum Perſona moriuntur, or, extinguuntur. 
Non egrediuntur Perſonam. 


Yet with this nn NM iff beneficis Principi nominatim de ea re D.zo. 6.1. 1. 


cautum it. 4 Mm 8 68. 
Perſonal Privileges a are of lines Sorts : | $4 — 5 


I. 


Indulgentia propter We As when the pride grants to any 
Perſon, for ſome Services performed by him, an Immunity from any 
public Duty or Aſſeſſment. Theſe are more properly Beneficia, or 
Jura Singularia :. They are alſo called Privata Privilegia*, Perſona- Oo XV. 
lia Reſcripta”. Inſtances of this ſort may be ſeen in the Laws quoted ,, Guthe 
7. 
in the * 5 ET deOffic.Dom. 
BEES Ht. | Aug. 1.37.38. 
” Jac. Gotho- 
S cut fine Exemplo ſubvenit, puta, cum | Gratiam Delicti eit. Thus ä .” 5 
Executions are ex Jure ordinario: But a Reſpite, or Reprieve is Privi- gab. 
 legium, ſomething extra ordinem datum, an Exception to this general ,| 4: ©: 


Th _ de 
Diſpoſition. 8 ; | | itin, mun. 


To underſtand 1 third Sort, obſerve, that p are not al- 
ways on the fair Side. Privilegia ſunt vel Favorabilia vel Odigſa. 
Thus Puniſhments extra Legem, or praeter Legem, are to all purpoſes 
Privilegia. Such was the Law, the Lex Priva, boxe by Pompey 


againſt Milo and by Clodius againſt Cicero“. 1 4 75 


Lex eft Generale Julſum Populi aut Plebis, rogante Magiſtratu. Ea 
 Definitio ſi probe facta eſt, neque de Imperio Cn. Pompeii, neque de 
. Reditu M. Ciceronis, neque de caede P. Clodii Quaeſtio, neque alia 

id genus Populi Plebifve Juſſa, Leges vocari 1 Non ſunt 
enim generalia Tufſa, neque de Vniverſis Civibus, ſed de Singulis 
concepta. Nuocirca Privilegia potius vocari debent, quia Veteres 


50. 7517 


In majore fraude convifes, legitimam poenam ſupergreſſus, ad 
Beſtias condemnavit *. VVV = | Ch = 14. 


D. 48. 19.29. 
D. 1. 6. 2. 


Gigs” = L EX 


Ad Heredes non tranſeunt *. 1 5. 1.3. 14. 
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Priva dixerunt, guae Nos Singula dicimus*'. _ 1 Gell. X. 20. 
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LEX RE GI A. 


J. 1. 2. 6. A's 
D. 1. 4. 1. pr. 
GI. 17. 1. 7. 


Fac. Mozochii Epigrammare Antiq. Pr. pop xUIII. 
Gruter. Inſcript. o ũ kt. 
Guther. de Offic. Dom. Aug. I 31. 
Gravina Origg. F. C. 
Eccardus de L Regia. 
Heinecc. Antigg. Rom. I. 2. F ult. 
Mart. Shoock. Epiſtola de Figmento L. Regiae. 
J. Frid. Gronovii Oratio de L. Regia. 
A. Auguſtin de LL. et SCtis. C. 18. et in Lege Regia 
Trivor. Obſerv. Apol. C. 4. apud Ott. Tbeſ. T. IJ. 
Matth. Aeg ypt. ad SCtum Marcianum. p. 164. 167. 
| Woodtius de Fure Su wmmi 1 _—— et Lege Regia. 
— Ob/erv. I. 3. | 
8 OL Gentilis de Lege Regia. 
Virſinus ad Legem Regiam. 
Manutius de Legg. C. 2. 
Hoppius. pag. 33. Edit. 1736. 
Magius IV. Lect. Miſcell. 6. 
Campian. de Magiftrat. Rom. pag. 25. 
——FOEDVSVE CVM QVIBVS VOLET FACERE LICEAT Tra 
VTI LICVIF DIVO AVG TI IVLIO CAESARI AVG SYS 
CLAVDIO CAESARI AVG GERMANICO. 


VTIQVE EI SENATVM HABERE RELATIONEM FACERE 
REMITTERE SENATVS CONSVLTA PER RELATIONEM DIS. 
CESSIONEMQVE FACERE LICEAT ITA VTI LICVIT DIVO 
AVG TI IVLIO CAESARI AVG wart CLAVDIO CAESARI AVG 


| GERMANICO. 
5 VII QVE 


„ r 435 
VITIQVE CVM EX VOLVNTATE AVCTORITATEVE IVSS 
MANDATVVE EIVS PRAESENTEVE EO SENATVS HABE- 

BITVR OMNIVM RERVM IVS PERINDE HABEATVR SER- 
VETVR AC SI E LEGE SENATVS EDICTVS ESSET HABE- 
RETVRQVE. . 8 


VvrIOVE QVOS MAGISTRATVM POTESTATEM IMPERIVM 


CYVRATIONEMVE CVIVS REI PETENTES SENATVI POPV- 
LOQVE ROMANO COMMENDAVERIT QVIBVSQVE SVFFRA- 


GATIONEM SVAM DEDERIT PROMISERIT EORVM COMI- 


TIIS QVIBVSQVE EXTRA ORDINEM RATIO HABEATVR. 


 VTIQVE EI FINES POMERIL PROFERRE PROMOVERE 
VM EX REPVBLICA CENSEBIT ESSE LICEAT ITA VTI 
LICVIT TI CLAVDIO CAESARI AVG GERMANICO. | | 


VTIQVE. QVAECVNQVE EX VSV REIP MAIESTATE DIVINA- 
RVM HVMANARVM PVBLICARVM PRIVATARVMQVYVE RERVM 
ESSE CENSEBIT EI AGERE FACERE IVS POTESTASQVE SIT 
ITA VTI DIVO AVG TIBERIOQVE IVLIO CAESARI AVG TIBE- 
RIOQVE CLAVDIO CAESARI AVG GERMANICO FVIT. | 


VTIQVE QVIBVS LEGIBVS PLEBEIVE SCITIS SCRIPTVM 
_ FVIT NE DIVVS AVG TIBERIVSVE IVLIVS CAESAR AVG 
TIBERIVSQVE CLAVDIVS CAESAR AVG GERMANICVS TE- 
NERENTVR IIS LEGIBVS PL.EBISQVE SCITIS IMP CAESAR 
VESPASTANVS SOLVTVS SIT QVAEQVE EX QVAQVE LEGE 


ROGATIONE DIVVM AVG TIBERIVMVE IVLIVM CAESAREM 


AVG TIBERIVMVE CLAVDIVM CAESAREM AVG GERMA- 


NICYM FACERE OPORTVIT EA OMNIA IMP CAESAKI, 


VESPASIANO AVG FACERE LICEAT. 


VTIQVE QVAECVNQVE ANTE HANC LEGEM ROGATA 
ACTA GESTA DECRETA IMPERATA AB IMPERATORE CAE- 
S\RE VESPASIANO AVG IVSSV MANDATVVE EIVS A QVO- 
CE SVNT EA PERINDE IVSTA RATAQVE SINT AC SI FPO- 
_ ÞVLI PLEBISVE IVSSV ACTA ESSENT. 


5 = SANCTTO...: 
Sl. QVIS HVIVSCE LEGIS ERGO ADVERSVS LEGES ROGA- 
TIONES PLEBISVE SCITA SENATVSVE CONSVLTA FECIT FE. 


CERIT SIVE QVOD EVM EX LEGE ROGATIONEVE PLEBISVE 


SCITO -SENATVSVE CONSVLTO FACERE OPORTEBIT NON 
 FECERIT HVIVS LEGIS ERGO ID El NE FRAVDI ESTO NEVE 
ID OB EAM REM POPVLO DARE DEBETO NEVE CVI DE 
EA RE ACTIO NEVE IVDICATIO ESTO NEVE QS DE EA RE 
APVD SE ACI SINITO. e 85 

7 This 
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bi 238 L EX REGIA. 
#2 N This Fragment was found engraven upon Copper, in the Church 
7 of St. John de Lateran at Rome, and is now preſerved : in the * 
1 It is called, | 
15 1 TY C. 6. 23 3+ | 3 Impern ». 3 
i 19 26 51 1.14. | Auguſtum Frivilegium *. 
4 ? ] 5D. 40. 1.14 | : Lex Auguſti *. $ 
4 The Origin of it was this. Auguſtus, as we have formerly ſeen, 
* took upon himſelf by different Grants of the People, at different 
Tf times, the public Adminiſtration, as in the years J. C. 724. 727. 730. 
b 4 . 231. 735. 6 
| 38 1 For which Dion Caffius may be conſulted ©. 
6: 7Sucton.T.84. Auguſto omnia Divina fimul atque Humana SCto Aen. 7 
1 
1 5 Id. II. 27. Morum Legumque regimen perpetuum *. | 
= i 1 
1 2 The: 5 Cuncta diſcordiis civilibus feſſa, nomine Principis: ſubi aper receptas | 
\ if By the laſt Grant of 735, he became compleatly inveſted with all 
3 Civil Power, though he was Sovereign before. For 727. when he was 
1 Cof. Septimum, he received the Title of Auguſtus, and was declared 
by £ Sz Solutus. This was the Aera of the Roman Empire, and hence 
3 Cenſorin. c. the Anni Auguſtaci ran *. | 
6 | 6d wa It is of this Period poſſibly, that Strabo writes, at the Concuon 
4 of his Work: 
4 5 A; 0: Frrapyiau Ar podha: Sande 6, Ag ey 92 TW wafei by &s Kiga 0 
iv J Lecago; draßev. Fei Q Yap 1 Wo pic trirpele, ,, Tyv vfega- 
| ag 2, cla Ti yeni ins, 2 web ef, xg el pH art v. dic (cis, die 
| 2; q PE die WACKY TY , Y THY fee 4 E tbr, 7 d r d. 
| b - The Powers, which had been granted to Auguſtus by Degrees, paula- 
#0 tim, were conferied upon his Succeſſors at once, by one ſingle Inſtru- 
"8 ment: and the Inſtrument beſore us, is that of Veſpaſian. 
| 4 | Adcurrunt Patres : decernitur Othoni Tribunicia Poteftas, et nomen | 
* 2 Tacit. I. Auguſt, et omnes Principum honores *. 
+ Hiſt. 47. 
| |: 4 fr In Senatu cuncta longis aliorum principatibus compoſita flatim decer- 
# ö 3 14, II. Hiſt. nuntur | Vitellio]®. 
| 5 1 a At Romae Senatus cundta Principibu ſolita Veſ paſiano decernit, lactii 
1 41d. IV. Hiſt. et ſpei certus *. 
2 Provinciae autem aliae alis mode di 2 erant : bodice vero, ut Caeſar Auguſius inſli- 
g.. tuit. Cum enim [rbis ei conceſſerit imperii ad mini itrationem, et belli paciſque arbiter conflituts's 
> Le 2 * effet durante vita, terram omnem bifariam diviſit, et dimidiam ſibi, partem vero alterum pe- 


* aſſignavit. 


* 


Ala 


L EX ( aw 
Aiz rabra 1 Tease i2 0; ppapyov e , [ Auguſtum] dia [ts £64 064 eln7ira]o, 
— Xe] iCe) avrh met wog TWO ore av ehyoy xa ex, Su, 
xav py UTaltury, tdwne, Tiv Ts aανν Toi avluTao! wont xa 
Leu, ge uri ev Th tlo0Jw Ti , TE Wopnpis iber da aur, wit 
ag avavtsorlor Y iv To unmmon T9 WAV Tav £x470X00 apyorru! 
io xvew merge Her. af i Of », ie e- ei her abr aurouperorr; EN 
NOMQI AH TINT Toig re dN, % Th e220ia Ty onpapxixry xb 
Tevlo *, ® =: 5 Dion Caſſi- 
FF 5 Y F us LV. 3z. 
This Inſtrument about the Reign of the Antonines, when the Ro- 
mans became more reconciled to the name of King, was called Lex 
Regia Though the Emperors (it is ſaid) had been uſed to that name . 
before. For which theſe Paſſages are quoted“. | 1 
Some of which prove nothing: and others rather the contrary ; as, pet 1. Epiit: 


for inſtance, that of Suetonius, = "tre of 
R * ; Ss . Co 


Subſcripſere quidam L. Bruti ſtatuae, vTINAM VIVERES. Jfem ip- 21. 
ius Caeſaris ſtatuae, — 


BRVTVS QVIA REGES EIECIT CONSVL PRIMVS FACTVS EST: 
HIC QVIA CONSVLES EIECIT REX PpOSTREMO FACTS EST. 


Where the Appellation, REx, carries more of Contumely or Acri- | 

mony with it, than Honour or Dignity: as in this place of Martial Spectac. II. 

alſo, which is applied to Nero with ſome degree of Bitterneſs, BG 
Invidigſa feri radiabant Atria Regis. 

There is a remarkable Period in a Speech of M:thridates, recorded 

by Juftin', where that Prince is inveighing againſt the Romans: 

Ruippe non delidta Regum illos, ſed vires ac majeſtatem inſequi—Hanc 
ths Regibus omnibus legem odiorum dixiſſe. Cetera. 


Nor can I be perſwaded, that Stativs? could write to Domitian, = 24.Silv.I. 46. 


„ XXXVIIL 
6, 


longamque Tibi, Rex magne, Juventam, 


as Mr. Mar#/and upon the place very juſtly concludes ; whoſe Notes 
will give a light to the preſent Inquiry. | 


Oabuνk⁴ ov A, ors Toic 50 g r Tov ({a7inev0/wv tmrouevorres, TOYNOMA 


TOY BAXIAENY, wg xar&Aurw Th exe b:ging, EDEYDTON '. | * Plutarch.in 


Anton. 'Tom. 
— — — | 0 V. pag. 77. 


Propter bacc Senatus Auguſto hos honores decrevit, ut Trib. pl. perpetuus eſſet: ut, quo- 
ties Senatus haberetur, etiamſi Conſulatum non gereret, jure unius relationis de quacunque re 
veliet, uteretur ut Proces. imperiun: ſimul ſemelque haberet perpetuum, neque id intra Po- 
moerium vententi deponere, nequ? unguam renovare opus efſet : ut major ipſi in ſingulis Provin- 
cs quam Praęfectis earum ſemper eſſet poteſias. Inde exortum eft, ut Auguſtus, quique eum ſe- 
cuti ſunt Imperatores, lege quadam, cum reliquis hiſce, tum Tribunitia poteſtate uterentur. | 

+ Mirandum ſane erat, eos, qui reipſa deminatum ferebant, regis nomen, ut diſſolutionem 


| libertatis, defugiſſet. Uh 
When 
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240 LEX REGHA. 
P. 1. 4. 1. pr. When Vlpian writes upon this Law, he uſes this expreſſion, 


Quod Princip placuit, legis habet vigorem : utpote cum Lege Regia, 
guae de imperio ejus lata eft, Populus EI ETH IN EVM omne ſium 
imperium et poteſtatem conferat. 


Some think, that by the words Ei et in Reins 4 is meant, that the 

People transferred all their Rights and Powers upon the Prince, 464;- 

» Govean. II. catzve or Privative, reſerving nothing to themſelves. Though others 
Var Lect. zo. underſtand it Cumulative only: transferring the Exerciſe in great mea- 

ſure upon him, but not without a power of Reſumption. Another 


xv. obſerv. Senſe of Ei et in Eum is given by Cigjacius. Poſſibly nothing more is 


N 14, meant, than a Vigorous and Full Expreſſion to make the Conveyance 
36. 1. |: as abſolute as poſſible. The Civil Law cauſes that Plenitude. 80 


2 Herald. A- the Lawyers write *, 

nimady. in 

Salmas p. 1 Do Lego. 

107. Pactum Conventum. 


Brummer. ad 
L. Cinciam.  Domum Munus. 


P- 29. | Jus Vtendi Fruendi. 
3 Aab AvriypaOa. 


80 f in this Inſtrument, 


AGERE FACERE IVS POTESTASQVE SIT. 
MAGISTRATVM POTESTATEM e CVRATIONEMYE. 


So our Law allo: 
Right, Title and Intereſt. 


Habendum Tenendum. 
Or 
To Have and to Hold. 


As in this very Form before us 
HABEATVR SERVETVR. 
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I. 3. 32.——40. 
C. L. Vn. . 53. 
And the Commentators. 
Cujac. XX. Obſerv. 1. . 
Connan. I. Comment. F. C. 10. 
Raevard. de Auctor. Prud. C. 16. 
Menoch. de Arb. Fud. Lib. 2. Caſ. 83. 


FIVSTOM is thus deſcribed in thoſe Laws of the Digeſts, ere. 
(: which are quoted at the Head of this Section. 
Jus moribus conſtitutum. 
quod fine ſcripto venit. 
moribus inductum. 
quod rebus ipfis et factis Populus probavit. 
* per annos plures confirmatum. 
Tacita Civium Conventio. 
Diuturni mores utentium conſenſu comprobati. 
Diuturna et inveterata Conſuetudo. | 


To which may be added the following: 
Id, quod fine Lege Vetuſtas comprobavit. 


Conſuetudo eft Ius non ſeriptum, per continuam actuum frequentiam et 
diuturnum temporis ſpatium tacita Populi voluntate introductum. 


Tacitus illiteratuſque Conſenſus *. 


CVSTOM. 


Gell. XI. 18. 


New@» 85 ty /paPG> Euvbua' Dori heia ds 0 aye ©» No - dex Sophocl. 
0 . | | . ac ver. 380. 
t is not of this, but of Natural Law, that Seneca writes 3. ALL Fo Fora 
| ; | crip 2 criptis certiora, in. not. ad 
Puaedam Jura non ſcripta, ſed omnibus ſcript ce Haag. Vie 


And Tertullian, | | | ani, apud 
Ante Legem Moy/# ſeriptam in tabulis lapideis, Legem fuifſe contends Mcerman. 
non ſcriptam, quae naturaliter intelligebatur, et a patribus cuſto- J. _ 5 


diebatur ve | pag. 741. 
3 I. Controv. 


I ſhall, in my Conſiderations upon Cuſtom, be guided by thele || 
Words of Julian. . | | Adv. Ju- 
Inveterata Conſuetudo pro lege non immerito cuftoditur, et hoc eff gaeoi Edit. 
Jus, quod dicitur moribus conſtitutum. Nam cum ipſae Leges nulla 206. 
alia ex cauſa nos teneant, quam quod judicio populi receptae ſunt, D. 1. 3. 32. i. 
merito et ea quae fine ullo 4 populus probavit, tenebunt omnes. 


Nam 
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Nam quid intereſt, ſuffragio populus voluntatem ſuam declaret, an 
rebus ipſis et factis? Quare rectiſime etiam illud receptum eſt, ut 
non ſolum ſuffragio Legiſlatoris, my etiani tacito conſenſu emmnun 
per deſuetudinem abrogentur. | 


And, according to his Diviſion, examine 
1. The Nature, Power and Principle of Cuſtom, or unwritten 
Law. | 
2. The Reaſons, upon which it is founded. 
3. Deduce ſome Corollaries from thoſe Reflections i in regard t to its 
Efficacy and Operations. 
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By Cuſtom then is meant | om 5 continued Practice: a Law not 
written, or expreſſed; but the Win and Senſe of a People gathered 
from a long and invariable Continuance in one kind of Proceedure. 

Though the Lawyers commonly agree to diſtinguiſh Law and Cuſtom 
by Jus Scriptum and Non Scriptum, it muſt however be remember'd, 
that the Formal Ratio does not conſiſt in the One being written, and 
the Other not. For 

1. There may be Unwritten Law, which yet ſhall not be Cuſtom, 

2. There may be Cuſtom, and yet not Unwritten. 


1. The Civil Laws of the Spartans were never committed to Writ- 
ing. Nay, it was a Law among them, that they ſhould not. Juſti- 
nian therefore is often corrected, for bringing his Inſtance of Law and 
Cuſtom, from the Manners of the Athenians and Lacedaemonians. The 

Laws of Sparta were as properly Laws, as thoſe of Athens. For the 

Will of the Sovereign was the Authority by which they prevailed, 

Their Conttitution or Appointment was one preciſe and determinate 

Fact. Their Date alſo was well aſcertained and notorious. And laſt 

of all, they gather'd not their Strength from \ Longaevity and un-inter- 

rupted Practice, but were as authoritative in their firſt Period, as in 

the laſt. All which Conſiderations are not reconcileable to our Ideas 

of Cuſtom. The Laws of the Spartans were not committed to Braſs or 

Stone, bvt engraved on the Tables of their Hearts : poſſibly becauſe 

that Lawgiver thought the Spirit of his Conſtitution better ſupported 

by having it remember'd, than by having it conſulted : imagining Li- 

teris confiſos minus memoriae ſtudere det praefidio literarum, dillgentiam in 

* Caeſar VI. perdiſcendo ac memoriam remittere*, as was ſaid of the Gauls upon no 
de B. G. 14. very diſſimilar Occaſion. 

2. On the other hand: Cuſtomary Laws, when reduced into Writ- 
ing, as the Grand Cuſtumier of Normandy, the Feudal Laws, and others, 
are nevertheleſs Cuſtom, and do not change their Eſſence. When We 
conſider the Law of England, it is ſometimes called the Common Law, 
as diſtinguiſhed from the Civil Law. Sometimes Common Law ſtands 
oppoſed to Equity. But the exact Notion of the Common Law of Eng- 


land is that Conception, by which it differs from Statute Law, or _ 
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of Parliament. The laſt of which are the News :yp:%: ; ® the other, 
the #yzuÞc, I the long-eſtabliſhed Cuſtoms of our Anceſtors. Now it 
theſe were drawn up in Writing (as many Parts of it frequently are) 
collected, printed, publiſhed and commented upon, it would not 
therefore become Statute-Law, but remain Common-Law ſtill. A 
Nuncupative Will, or Te/flamentum ore prolatum (by which it differs 
from other Wills) when reduced to Writing, as it ought to be, and 
enerally is, remains ſtill a Nuncupative Will. So in reſpec to Law 
and Cuſtom, We regard the Authority, not this accidental Circum- 
ſtance. Non valet, quia ſcriptum eft, ſays a conſiderable Civilian, va- 
lebat enim antequam ſcriberetur. | 5 
The true, exact and eſſential Difference therefore between Law and 
Cuſtom is the Authority which enacts them. The Will of the Prince, 
the expreſs Direction of the People, or the proper Power of Legiſ- 
lation, wherever reſiding, is what determines the One: and the Tacita 
Civium Conventio *, joyned with a long and conſtant Exerciſe, is the D 1. 3. 35. 
Foundation of the Other. This therefore ſpeaks itſelf in public Prac- 
tice: and the former is fignified by ſome other method of Declaration, 
Which Declaration being generally (not neceſſarily) in writing, it 
came to paſs, that ypaPey vows | was uſed for that Declaration, or 
that Promulgation, be it of what kind foever. The Rule of Law is: 
Quocunque modo Principis Voluntas Subditis innoteſcit, eodem etiam modo 
Jus ſcriptum naſcitur. If an Herald was to proclaim it, it would be 
nevertheleſs Jus Scriptum. Indeed the Imperial Conſtitutions? look 
upon that as the moſt ſatisfactory Promulgation. And this is, or ſhould 
be, the Practice in England: viz. The Statutes which pals in a Seſ- 
ſion of Parliament are read or proclaimed in the next County Court. 
But the other is ſo much the general way, that Plutarch applys the 
very Terms (ve ropes S) to Lycurgus, and yet in his Life of that 
Lawgiver informs us, that it was one of his Laws, pn xi bat vojucrs 
eyypxPor || 3 
The Law of Cuſtom therefore thus conſtituted is called by one of my | 
Authors * Jus moribus conflitutum. And again *, De quibus cauſis ſerip- | D. 1. 3.32. 1. 
Lis legibus non utimur, id cuſtodiri oportet, quod moribus et conſuetudine in- Ibid. in pr. 
 duflum eft. So when Plato divides Law into y:/papparor**and aypaforFt, 
by the laſt he tells us, that he means, 1% ae 4% yeroueror JF. And fo | 
great is the Connection between EO d and HOOE|[[|, that Platarcſ i de Educat. 
writes thus, . 
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de Rep. I. 8. 


I Lovges ſeriptae. + Non ſcriptae. 4 Scribere leges. 5 Scribere leges. || Non uti legibus 
 feriptis, v Scriptam. ++ Non Scriptam. ff Moribus conſtitutam. 55 Conſuetudinem. 
Ii ores. *#* Nam Conſuetudo eft Res diuturna, ideoque ſiguis virtutes mora 


1 


4 vs « - . > £ r 5 a 3 
rg 4 1 * a . . * . 
A nnen , ns 7: N — r Pro ; 1 . . 
3 F E e e * — . 1 £ . 4 2 , 4 L PT * 5 * 8 I 
= 8 5 4 2 wt IEP F Ret So be a 5 by Log 1 - I" Is WY ORIG” * Fre * E : — - 4 * - J " 4 
? 2 a E — & r 3% 5 — NY : . 
L 3 n —— avs oy ei n — —— __ tt 7-4 wy 


es, virtutes Con- 


r 
a 


ſuetudinis vocaret, per me licebit. 


1 
— 


9 
—_ 


N 


2 
* 
1 
a 
I I's 
Ry *& 
_ 
- 


- rr r D 


4 - 
= l I PR > CHOY ry , ng 3 
- 0 5 
en p 9 3 CEL ENT] Se > + Mo atv 2 cfg, - N 2 8 
— r — ET - . Fes wet. ce * Cob n T 2 9 24.» . 7 
* Mm cg 2. 7 A oa nes” * —_— n l — = \ - „ by Lag * * L " 2 23 
n n g _ - gf Ono * 3 2 . 7 "I we S x 5 pre”! an 5 r 
De a — 576 - FR 1. PR n S. - ; A ot 
2 4 . : TP” a & 4. Th "IM /- r = * 4 1 1 * ph 

wy Nair TON WL Bt an re Bye ni PEI r 7 D 23 r rhg tg r A 

- . 


AC nn ERS > r 18 
0 by l . \ a CEE af \ 4 e 
8 4 - 5 - * 5 = = F = N r = 9 n 
. NT  OTCNTENS r TLIC ENT INE 
"0 4s. oat — —— —— s 0 4 i — 
A Wa OO WO y TV PEE l \ FREY 4 4 p 18 a 
8 5 — # l c 


21 * n 


* 
e 
* 


— 


n 1 * et Ws of. 35 


17 — Quintilian. | moribus, conſtant *. 
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Praeterea quae legibus cauta ſunt, quae ferſuaſione, etiamſi non om- 
nium hominum, ejus tamen civitatis aut gentis, in qua res agitur, 
in mores recepta ſunt ut pleraque in Jure, non legibus, ſed 


So that Muretus had no reaſon to blame thoſe, who, upon theſe prin- 
ciples of Etymology, and upon the reaſoning of the Greek Writers, ap- 
plied to this occaſion the words of Ariſtotle, To 10 g. ig i h weg. 
It is neceſſary that this Cuſtom, in order to gain the Authority of Law, 
ſhould be of ſome Continuance. Inveterata Conſuetudo. Julianus. Diu- 

turna Conſuetudo. Vlpian. Longa Conſuetudo. Hermogenianus. Vetiſtas 
* D. 39. 3. 2. ſemper pro Lege habetur, are the words of Paulus *. But what ſhall be 
Pre called Vetuſtas, what ſhall make Preſcription, is very often the buſineſs 
of Cuſtom itſelf, and ſometimes the act of the Judge, to determine. 
Having mentioned Preſcription, it may be proper to obſerve, that it 
differs ſomething from Cuſtom in the Engliſh Law. In as much, as 
Cuſtom is Local, and applicable to what has prevailed, time out of mind, 
in ſuch or ſuch a Diſtrict; whereas Preſcription on the other hand is 
always Per/onal, a Title which one particular Perſon may have ac- 
quired to any Right or Property, by long uſage, and general acqui- 
elcence, which he is to plead againſt the Diſturber. And indeed much 
of the ſame nature is Preſcription in the Civil Law, a perſonal Right 
gained by long and un-interrupted Poſſeſſion of a Thing immoveable, 
for if it be in Re Mobili, it is by Civilians rather called //Jucapro. 


I come, in the order I injoyned myſelf, to inquire upon what Prin- 
ciples the Authority of Cuſtom is founded. And that is the Will, the 
Pleaſure, and the Satisfaction of thoſe that come into it. Though all 
3 pag. 151, Law be a Contract, as I have endeavoured to prove above, and no 
body conſequently obliged but by his own Conſent, yet is that Conſent 
more apparent in the general Practice, than in the poſitive Inſtitutions, 
of any People whatſoever. | 
The Power therefore and the Efficacy of Law and Cuſtom is the 
ſame. They differ only in the manner of making the thing Public. 


— 


V. 10. 


* ores enim Conſuetudo eft diuturna. OE | i 
+ Con/idera vero quam multorum hominum mores et vita, fuerint mutata: qua occaſione Graeci mores 
[Tei ves! a mutand, et Inu] à conſuetudine nominant, quae in hac re ſemel adhibita plurimum pote/t. 


Mares Conjuetudine comparantur. | 
Quid 
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Quid intereſt, ſays Julianus *, ſuffragio Populus voluntatem ſuam de- P. 1. 3.32. i. 
claret, an rebus ipſis et factis? | 
Nay, the Advantage is rather on the fide of Cuſtom : 
Immo magnae Auttoritatis hoc Jus habetur, quod in tantum probatum 
et, ut non fuerit neceſſe ſcripto id comprehendere *. 
To which we may add the words of Ar:i/totle®. 
KupiaTtger ve KUGIYTE WY rd KATE hu ved, Of E Th Bn 
8 * . ; 
710% . 


5 D. 1. 3. 38. 
III. Polit. 15. 


FE III. 8 
In regard to the Efficacy of Cuſtom: | 
1. The Power of all Law is from the expreſs, and that of Cuſtom, 


from the ſuppoſed, Will of the Legiſlator. | 
2. The Efficacy of Cuſtom is to fand for Law, and operate like it. 
For with that Caution the Lawyers write. ä 


De quibus cauſis ſeriptis legibus non utimur, id cuſtodire oportet, quod 


moribus inductum eſt.— Pro lege non immerito cuſtoditun.— Pro P. 1. z. 3e. 


jure et lege obſervari ſoletꝰ. Vim legis obtmere '.—Legem imitan- 2 4 
tur *—Leges ipſas Conſuetudo imitatur . — Legis vicem obtinere +. 115 5 = 


Conſuetndo autem etiam in civilibus rebus pro lege ſuſcipitur, cum 1. 38. eod. 
deficit Lex. 2, | i 
3. As Cuſtom is ſuppoſed to be ſomething which has prevailed ine e *. 
Promulgatione, Diſputes about Cuſtom are Diſputes about Fact. Facts 3 
muſt be proved; and the Proofs of this are to be made out ex Actuum de Cor. Mil. 
uniformium frequentia, et diuturnitate temporis. That is, the Antiquity e. 4: 
muſt be ſupported, and ſo muſt alſo the Uniformity, the Continuance 
or Un-Interruption. Antiguitus probata et ſervata tenaciter, are the 
Pha. of Leo and Antliemiuss. And thus we come at the Certainty C. 8. 53. 3. 
of it. Fes: Ting 5 | 
4. But beſides all this, it muſt be grounded in Reaſon, to operate like 
Law, Nay it is ſuppoſed to be Reaſon itſelf, that ſpeaks through Cuſtom. 

Nam et Conſuetudo praecedens, et Ratio, quae conſuetudinem ſuaſit, 

cuſtodienda eſt ". „ | ibid. 

Nec differt ſcriptura an ratione [ Lex] conſiſtat, quando et Legem Ra- 

tio commendet. N . b Tertullian. 
Therefore no Cuſtom can prevail againſt Right Reaſon, and the — gn 8 
Law of Nature. N . 
Male adin venta, malaeque conſuetudines, neque ex longo tempore, ne- 


que ex longa conſuetudine confirmantur“. 9 Nov. 124.1. 


— 
— ——— 


* Majorem auttoritatem habent, et ad res graviores ſpectant, Leges quae ex moribus et 
amſuetudine deſcendunt, quam Leges ſcriptae. 5 | 
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| Conſuetudinis uſuſque longaevi non vilis auftoritas oft : verum non uf. 
C.8. 53.2. que adeo ſui valitura momento, ut aut rationem vincat aut legen 
And as it derives all its Authority from the [ſuppoſed] Conſent of 
the Law-giver, it can have no greater Authority, than what he could 
give it. N 3 
Or, it may be apprehended thus: The Will of the People is the 
Foundation of Cuſtom. But if it be grounded not upon Reaſon, but 
Error, it is not the Will of the People. Quoniam non velle videtur, qui 
D. 1. 3. 39» erravit. So Cel/us 855 | | 1 8 EE: 5 
vod non Ratione introductum eſt, ſed errore primum, deinde conſuetu- 
dine obtentum eſt, in aliis fimilibus non obtinet. 
D. 1. 3. 35. 5. Cuſtom is a good Interpreter of Law JS 5 
38. 6. Cuſtom is then moſt prevalent, when it is eſtabliſhed by a Legal 
Deciſion. Ek . 5 1 | 
Cum de Conſuetudine Civitatis vel Provinciae confidere quis videtur, 
ks Ties illud explorandum arbitror, an etiam contradict: 


D. 1. 3. 34. aliguando judicio Conſuetudo firmata it. 
5 Leuncla y. For ſo we mult read, not contradicto, as the Copies have it. 
11 7. Cuſtom can ſet aſide a former Law. This has been the Subject 


Notat 3. of much diſpute. And that Text, which ſeems to eſtabliſh the con- 
trary doctrine, verum non uſque adeo ſui valitura momento, ut aut rati- 
C. 8. 53. 2. nem vincat aut legem *, has been diſcreetly examined by Ger. Noodt”, 
er No ſpecial Cuſtom indeed can abtagate a general Conſtitution : but 
SP-'* the Cuſtom muſt be at leaſt as general, as the Law itſelf was. And if 
this Doctrine be true, as it is maintained by the beſt Writers, it will 
appear with what Reaſon I formerly urged the neceſſity of conſidering 
all poſitive Law as the Creature of Conſent and mutual Covenant, let 
the Direction of it proceed from what Hand it may. 

8. Cuſtom therefore .upon the foregoing Principles may be ſet aſide 
by a new Law—by the Revival of an old one—or laſtly by Deſuetude 

or contrary Practice, e 
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1 MN E Jus, quo utimur, vel, ad Perſonas, ertinet, ut ad Res, * 
ad Actiones. For, according to Weſembe ecius, Jus redditur Per- 1 1. 2. vlt. 
ſonis de Rebus per Actiones, 7. e. Fudicia. | 1. 5. 1. 


Perſona Lib. I. Tit. III. —— the End. 
„ conſidered f Lib. II. 

Res in the +4 Lib. III. 

1 I Inſtitutes | Lib. IV. Tit. I. CI: 
Attiones © Lib. IV. Tit. VI. the End. 


The Title in the Inſtitutes, De Jure Perſonarum, correſponds to the 
Title in the Digeſt, De Statu Hominum. 

For Perſona is a Character or Capacity, Homo cum Statu, a Man 
under particular Circumſtances, Conditions and Relations: and Jus 
Perſonarum are thoſe Rights and Conſiderations which attend Perſons 
ſo circumſtanced and ſo fituated. 

Perſona in the beſt Writers, it is ſaid, firſt fignifyed the Maſk in 
Dramatic Performances, expreſſive of 5 ſeveral Characters in it. 


Suetonius, writing of Nero, 25 21. Add. 
Feſt. v. PER - 


ac Dearum perſonis affictis ad r oris ſui et feminae, aura. 
prout quamque diligeret. "> 


(Though others, and not without reaſon, think, that the Maſk or $7 Faber v 
Perſona was ſo called from the Perſon, or Party repreſented, as in the Aso. 
Greek [Teorwneiov from TIporwn ov l 9 3 pitiſcus in v. 
hut Perſona, whether the Stage had it originally, or only borrowed sn. 
the Expreflion, came to be frequently y aPP plied to that Part or Charac- 

ter, which every Man acted upon the Stage of Life. So La#antius : 
Alia eft Perſona Domini, alia Judicis. So Cicero, whoſe buſineſs was to- 
tally confined to reducing bad Citizens, Catiline, Clodius, &c. writes, 


Vt mea Perſona ſemper ad oy tn: Cronum pmpetus aliquid vide- 
retur habere populare *. Atti. 1. 


And again, 


Ny vero me unum vis ferum, praeter ceteros, me aſperum, me inhu- 

 manum exiſtimari. Hanc mihi Tu, fi propter res meas geſtas,. 
 imponis in omni vita mea perſonam, Torquate, vehementer erras. 
Me Natura miſericordem, Patria ſeverum : crudelem nec Patria, 
nec Natura efſe voluit. Denique iſtam ipſam perſonam vehementem 
el acrem, quam milu tum tempus et 227. impoſuit, Jam voluntas 
et natura pſa detraxit *. ; 


s pro Sylla, 
1 Cacſar s 


 Tragoedias cantavit perſonatus, Harun Deorumgue, item Heroidum so rA A- 
Serv ad Virg. 
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Caefſer nunquam niſi honorifice Pompeium appellat : at in ejus Perſo- 
* Id. VI. nam multa fecit aſperius *. | | 


Fam. 6. 3 

. Perſona in the Relation He ſtood to him, as an Enemy and Competi- 

tor for Power. If this be the Senſe of the Place. 
It came at laſt to be confounded with Homo: as when Celſus, the Phy- 
fician writes, Neminem periclitari velle in ſplendida Perſona. 
But there is a Difference between Homo and Perſona. HoMo is the 
more general. For every Perſona is Homo but every Homo is not Per- 
Calvin. v. ona. I mean in the Eye of the Civil Law; where a Slave is ſaid to 
PERSONA. be argoowmos |, becauſe He has no Rank (nor even Exiſtence) in a Ci- 


8 Theophilus, : : 
N . vil Senſe: 


— "x6 | Quod attinet ad Jus Civile, Servi pro nullis habentur *. 
9 P. 50. 17. Perſonam legibus non habentes '. | 
: Caſiodor. Cuicunque contingit in Corpore Humano Mens Humana, Homo dicitur. 


Var.VI.8.7. Therefore Monſters alone are excluded or denied that Appellation 

2 5 5 wa And the Woman in the Poet argued very unreaſonably, when She ſaid”. 

* * O Demens ! ita Servus Homo eff ? a Denon, 
For that Name was not refuſed him, as We ſhall ſee preſently, This 
therefore is Homo. + 6 S435 8 


PERSONA % Homo, Statu indutus. And as a Man's State or Condi- 
tion may be either Natural or Civil, it follows that in a Natural Ac- 
ceptation, a Slave, as he is Homo, may be ſaid to bear Perſonam Na- 
D. 2.7.3. pr. jyralom *, ö | 
50.10 215. | 
70. 532 The great Diſtinction therefore of Mankind ſtands thus: 


Status 
( . nw” 9M | ans . IO . | x. 
Natal A nit Civilis 
e Tree Ly FA "ag e e e e e 
Maſcituri. Nati Libertatis. Civitatit. Familiae. 


That is, a Man's Condition, State or Quality, is either what He re- 

ceived from Nature, or ſome arbitrary Diſpoſition of Man. 
Naſcituri are the Fructus or Spes Ventris, and have reſpective Rights 
and Conſiderations. Nati may be conſidered in regard to sEx or AGE. 
In a Civil Conſideration, with regard to Libertas, Men are divided 
into Maſters and Slaves: to Civitas, into Citizens and Strangers : to 
Familia, into Patres fam. and Filios fam. All which differ in their 

Rights and Relations. i IA 285 1 

P. 35. 2.9. 1. With regard to Naſcituri, or Children in the Womb, they are often 
= 8 4 of in the Law Books called Yentres*. And the Rule of Law concerning 
. them is, that with regard to any Beneſit or Emolument, they are con- 
see D. 1.5. 7. ſidered as already born. Qu? na/ci ſperatur, cum de thfius Jure quaeritur, 
1.5.26. pra Super/itte et. 1 5 | Th 
16 es | | Hence 
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Hence it has had a Place in all Laws whatſoever, e 5.18. 


Vt Praegnantis Tortura vel Supplicium differatur donec Partum ſuderit”. Clem Alex. 


Negue mortua praegnans ante humetur quam Partus et excidatur ', anudr. II. 
Strom. 


But this was the Tenderneſs of the later Law. For an Embryo, 8 V. H. 
upon Stoical Principles, to which the Roman Lawyers long adhered, Mt hs 
was neither Man nor Animal, but Por! Mulieris et Viſcerum, pego; v is ſera Numinis 
yagpog, & Cov, & TT ol cf gelen TW ur. And during that Perſua- Philo Jadzeus 
ſion, the Parents had a very extravagant Power over theſe Conceptions. a. gator. 
For, in regard to the Mother, Abortion went unpuniſhed, till a Con- D. 11. 8. 2. 
ſtitution of Severus and Antoninus reſtrained it '. And, on the Father's . ops 
tide, excluſive of the Parental Authority, This gave riſe to the barba- » pjurarch. 


rous Cuſtom of Antiquity, of expoſing, ſtrangling, etc. their Chil- Placit. Philo- 


dren; which prevailed down to the Emperors Valentinian, Valens, and _ N 


Gratian . I ſay, it is to this Principle, and theſe Perſuaſions it was Kim. Merill. I 


owing. For all Births were conſidered as Embryos, anteguum Pater Obſerv. 16. 

decrevifſet tollere. 2 in. 
Be it obſerved, that the Tenderneſs of which I was ſpeaking, and Heinece. 2 

the Indulgence granted to Peſ-WVati, could not be extended to any . Pandect. L. 1, 


one beſide. They could not benefit others . And the Reaſon is ko 2 8775 


plain, becauſe this is a perſonal Privilege, and perſonal Privileges do 48. * f be 4 

never egredi perſonam *. | | 2 Noodt. de 
For inſtance : — N | FS we Expo- 
| itione. 


Matres tam In genuae, quam Libertinae, Gen Romanae, ut jus li- Andries 
_ berorum conſecutae vicleantur, et guater peperifſe ſufficiet, dummodo Andr. I. 3.14. 


. 
vivos, er pleni tempor 1s partant * . 50. 16. 25 . 
We come in the next Place to conſider Natos : and that with reſpect 2 5 | 
to SEX and AGE. bo: 5 Jul. Paul. 


8 E | * 3 
1. 
The Roman Law, with regard to Sexes, has placed the Male in a 


much better Condition than the Female? . And in this reſpect it has - P. 1. 5. 9. 
not been particular. When I ſaid a better Condition, I meant, ratzone 1. 9. 1. 


Diznitatts. For in the Exceptions or Indulgencies granted to the other 5 7: © 
Sex upon account of the real Imbecillity of their Nature, and the ſup- 
poſed one of their Judgment, they may be looked upon frequently, as 
better circumſtanced. 
Minoribus XXV. annis us gnorare permifſum eſt, quod et in 3 LD, 
in quibuſaam cauſis propter ſexus infirmitalem aicitur 5. P. 22. 6.9. pr. 


And upon this Suppoſition was grounded the SCrum Velleianum, by 
which Women were reſtrained from being Sureties, and 8 
bound for other People 8 Engagements. 


— menns J 5 — 


. Far Ventris, non Animal, quemadmodum Fructus partes ſunt Plantarum. i 
7, | : Velleiano 
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D. 16.1. 1. pr. Velleiano SCto pleniſſime comprehenſum eft, ne pro ullo Feminae in- 
ot _ tercederent?, 5 N 
48.838. f 35353535 5 . 
. Add. ew. Nam ficut moribus Civilia OHicia adempta fund feminis, et pleraque 
„N. ” f ee jure non valent, ita multo magis adimendum eis ſuit id officium, 
„ in quo non ſola opera nudumgue miniſterium earum verſaretur, fed 
Ho pius af | etiam periculum ret familiaris '. Th oh 
nſtit. 2.10.0. TL * . R F 3 * 
4 Cic. pro This SCtum has furniſhed two Titles in the Corpus Juris Civilis, vis. 
TS, F 30. Dig. Lib. XVI. Tit. I. N 
N HY | Cod. Lib. IV. Tit. XXIX. | 


Comment, L. | | 
Gr P- 44.45: And befides all this, the Sex was more tenderly conſidered in penal 


Pfei r. 
Adtiqq. IV. 5. Laws: 


* Qi!uare Mulior tunc demum eam Poenam, quam Mares, ſuftinebit, cum 
Gravin. de Inceſtum jure gentium prohibitum admiſerit: nam fi ſola juris n= 
LL. et SCtis. tri obſervatio interveniet, mulier ab inceſti crimine erit excuſata *, 


Meurs. III. H : 
- Attio-L&& 24 owever, Women at Rome were removed from all Magiſtracies 


5 Aeſchin. c. and Civil Employments whatſoever, by the Cuſtom of the Country, 


Timarch. * 4 . * 5 
10. Edi NS and were under a kind of perpetual Guardianſhip ; of which take the 


7 Dio. Chry- following Account. | | | | 
 ſoſtom. Orat. In Greece the Woman could ſcarce do one ſingle Act without the 


LXXV. | . | 6 
Mears. 11, Intervention of a Tutor or Guardian“, who was called Kuens“ (which 


Them. Attic. was alſo the ordinary Word for a Guardian in general“): could not 
OP" 4e N. contract Eger pediuve gien 7.9 This Guardian Was generally the next 
V. p. 425. Relation, nay, what is remarkable in that Conſtitution, Her own Son, 
8 At- if He was of Age, as We learn from Demoſthienes. | 

5 Orat. e. e Nee T6; 74 1 
Steph. Pac. 1 25 7 reg Rida nEnravra; vgn v pe TEOG Elva. Þ 
E. Edit. Paris. Thus the Advice given by Minerva to Telemachus, on a Suppoſition 


n. 29. ET" - 
„Odyft. A. 291 that Ulyſſes was dead: | 
: „ peak Las 76 of Ne VVV 

. ap. 1. | | 8 : 2 
86. Add. De- | „ x e {YT £00 8 . Il | 

th. c. | 5 | 
1 When a Woman was cited into Court there, the Words of the Pro- 


Neaer. p. 5 8 2. 5 
Edit. Cantab. Clamation were: 


Meng. J. C. 6 | | | 
2 85 H AEINA KAI O KYPIOE . 8 
c. 25. wy —— — — 
Iſaeus, pag. Vltra medimnum hordes. WD e 
I + Lex igitur jubet fllios puberes matris eſſe Tuteres, 1 
Liv. XXXIX. But if his Soul bath wing'd the deſtin'd Flight, 
a | Inhabirant of deep difaftrous Night, | 
Cojac. . Home ward with pious Speed repaſs the Main, 
Obſerv. 11. | To the pale Shade funereal Rites ordain : 
Heinſ. XVIII. Plant the fair Column o'er the vacant Grave, 
Exerc. 2. A Hero's Honours let the Hero have. 
D* Arnaud. I. | With decent Grief the royal Dead deplor'd, 
29.7 For the chaſte Queen ſelect an equal Lord. Pork. 


N. N. Ejuſque Tutor. | 
| | Hence 


* 
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- Hemi alſo, agreeable to a Ritual, which ſtill prevails with us, the 
Woman to be married was, in the very Words of our ö Given 


away © 


Zed: deen, Xe AIAQE' 5  Kygus ',* | I 2 Furipid. . 


phi * in 
ver. 703. 


Hence laſtly, We find at the Head of a Will, that was made by a A 


Grecian Woman, and which has been often publiſhed ' the follow- See Hooker's 


Eccl. Polit. V. 


| ing Words: E OED 
EIII EON ra EYN $OIBOTEAEI * 
TAAE AlEOETO NOO TTA KAI ®ÞPONOYEA ENIKTHTA con. Mura- 
TPINNOT META KYPIOY TIEPEIAOYE TOY OPA tori. Maffei. 
EYAEONTOE + | = 


And ſo it ſtood with the Romans : 
Mulieres omnes propter e conſilii 2 in Tutorum po- 


teſtate eſſe voluerunt *. Cic. pro Mu- 


Ipſe nunquam augeret judicare, 4 Viro dotem, W Mulier nullo * 12. 


Auctore dixi/fet +. 


cin. < 25, 


Los in Manu et Tutela, non in ſervitio debetis habert Jeminas*. 5Liv.XX114. 


Majores noſiri nullam ne privatam guidem rem agere feminas fine Au- 
ctore voluerunt, in manu effe Parentum, Fratrum, Virorum * 


Mulieres damnatas, Cognatis, aut in quorum Manu ent, tradebant, © 
ul ipſi in privato animadverterent in eas. 71d. XXXIX. 
18. 


The Mulierum Tutela, was either Pupillaris or Perpetua. 


The Pupi/laris did not differ from the ordinary Guardianſhip, which 
was common to both Sexes: The Perpetua was peculiar to This. 5» Heinece. 


Antiqq.Rcom. 
It was indeed properly called Perpetua. For it did not determine, 40 In. I 2 


even under Coverture, except in that kind of Coverture only (for That 15. ſeqq. 
was various among the Romans) where the Wife did canvenire in 
manum Mariti, was in manu et mancipio Mariti, and conſequently was 

in all reſpects Filgfam. In which caſe, and in which caſe only, this 
 Tutela, that We are ſpeaking of, did tranſire in Tutelum Maritalem. 

In all other Inſtances She continued under the ſame Guardianſhip, as 


before, Whence we find“. | | » Gruter. 
| DLII. 22. 
8181 CONIVGI ET TVTORI svo. _ * DionCaſſius 


LVI. 10. 
But this perpetual Tutelage wore away in time, both by the Lex Julia Vipian, Frag. 
et Papia Poppaca, which, under Auguſtus, liberabat a Tutela Ingenuas, eee 2. et. 


ariatorn.1 5 


quae ter; et ee your you pcperiſſent ; and by We oli the Heinece. ad 
d. I, 


— 0 OPT F 
* * wn 9 * IE" — — — — — — — U * — 


Jupiter deſponſavit et dat in matrimonium. 
| + Sub Ephoris Phocbotele et Collegis 
haec leſtamento conſlituit mentis compos Epicleta 
Grinni F. ſimul cum Auctore Hyperide Thra- 
ſyteontss F. — | 
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252 PERSON s. 
Grants of that Law to thoſe who had fewer Children, nay even to the. 
* Dion, LV. Barren and Childleſs *. 


Fin u. Some have imagined, that, upon account of the Impotence of the 


Epiſt. 13. VII. 
26. X. 99. Sex, and the Frailneſs of their Underſtanding, their 3 was 


Paul.Sentent. never admitted in Courts of Judicature 7. 


25 
t Go- 

Bo er ad Mulierem conſtat ſubjeftlam dominio Viri eſſe, et nullam 1 

P. 22. 5.18. habere. Nec docere poteſt, nec teſtis eſſe, nec fidem dare, nec judicare +, 


and 28. 1. 20. 


R * 
1 i 1 0 And this is partly countenanced by a Paſſage i in Plutarch s, 5 where 1 


ma. Cujac. Veſtal Virgin, upon ſome ſignal Service, exe ** PEYUARG, ey as 7 
wh Obſ. 16. 20 luapv Ui, bfg Ot xe, MONHE TTNAIK NN. * 
N 1. It is certain, that in the Roman Law, they could not be Witneſſes to 
et N. 1. a Will“. But that proceeded not from any ſuppoſed Incapacity or 
* in Poplic. Frailty of Underſtanding, but becauſe the Sex was excluded thoſe So- 
N Edit. Jemnities, where Wills were made, Connitiis intereſſe non poter ant. And 
J. 2. 10. 6, the Rule of Law accordingly is, Qyorreſcungue Jeſtimonii - dictio eft So- 
lemnitatis, roties Femina non poteſt eſſe Teftis : But where their Teſti- 
mony was a Matter of Evidence, Quorreſcunque Teſtimonii- dietio Veri- 
tatis %, there appears no reaſon for their Excluſion. _ 
Upon the Subje& of a Woman's Evidence, I cannot omit ſome Ob- 
ſervations in relation to the Weight and Efficacy of it upon the Point 


'a.OdyM.215 of her Children's Legitimacy. ET upon this Paſſage of Homer”, 


Mir 65 7 01 not TS Epeppevaur rg EVWYE 
Oux oi g yep Ta 71g ee Y AUTOS E. 


has che following Obſervation: : 


Ao? bY: * QUT | AgscoTEAss T& eigne 203; 7 EYE” os 8 agg regt 
ro, TEXVWY YepiveT uv a Yves. Ao nc, Hinagęnb ia 719 Yun Fa. 
rug oi, ¶ TWO ELVGU W ! h, t EAUCE 7 reg ee . οοο,i. d 


The ane of Ariſtotle, alluded to by W is probably this: 


Oloy, 25 TS emapnbic, © 57. aeg roy TEXVWY M ures; TAVTEXE * 
Lew: * a Andes. T'sr0 Heer nag Abnvnyos, MevTic To rope fager. 
78. ges Tov vi 7 rue e TET0 o eiern Ioprvis 2 Lrià- 


— 


— 


" „* 


* Honores magnos conſecuta eft : in quibus erat id, ut ullins bt quod mulierum coli compete- 


bat) teſſimonium reciperent. 
+ Mater quidem me git ej us eſſe : at er0 
Neſcio; nondum enim quiſquam ſuum parentem ipſe cognovit. 
$ Videntur autem et ipſi Ariſtoteli dicta recte ſe habere, qui dicit, optime de liberis judicare 
mulieres. Duare ait, Peparethia quaedam mulier, cum te ef/tmontum nw de filio, quod revera 


&j«5 det, ſolvit de es dubitationem. | 
FH/ - | | Tus 


MVSEVM 
BRITANNICVM 
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1. auto Enrevroy, 1 Awduvi amnidebe Iopmvis Tov ul. Y did 


TgTo Oeooankouo I evopurcov®, || 5 IT.Rhet. 24. 


But farther yet: The Roman Law was ſo favourable to preſumed Le- 
gitimacy, that when any one could prove himſelf born of ſuch a Marri- 
age, It would conclude for his Legitimacy againſt the ſingle Profeſſion g 
the Mother to the contrary ; even though ſhe was convicted of Adultery?. Hoppius ad 
In regard to their Children, the natural Affection was common to J. 1. 9. pr. 
both Parents: but the Authority, the Jus Parentelae in liberos, was 
confined to the Father. For thoſe, who were /ub poteftate themſelves, ' 
could not have others ſo. | | . 
Nemo poteſt alium in ſua manu habere, qui ipſe in aliena eft *, 3 NIE. 
For which reaſon, the Term Materfam. was more owing to Cour- e 


teſy, than any real Authority:. Therefore they had not the Right of 
Adoption: | | 3 D. g. 16. 
p 196. 1. 


Mi ex Indulgentia Principis, ad ſolatium Liberorum amifſorum . J. 1. 11. 10, 


With us, a Woman upon Marriage loſes her Family-Name, and paſſes 
over into her Huſband's Houſe, as VIpian ſays of the Roman Women, 


Mulier Familiae ſuae et Caput et Fints eſt +. ) 50. 16. 


Upon which account, She cannot convey the Honors of her Father 225 
to her Deſcendants, unleſs by particular Grant, or Privilege. | 
The legal Circumſtances of the Sex in this Kingdom are chiefly con- 
fined to the Contemplation of Coverture. And the Law adjudging Huſ- 
band and Wife to be one Perſon, will be a Guide and Rule for all Con- 
ſiderations which attend them in that State. Not that they are 
without many Civil Incapacities beſides: inſomuch that a great perſon 
in the Law pronounced of the Women in England, that They are 
conſidered only as Servants of a better Faſhion. It has been ſo in all 5 See Shaw's 
Ages and Countries: whence the Complaint of Medea in Euripides, Travels, pag. 
that Women are ſold for Slaves with their own Money: abs 
Tuycriceg to ev c νννντον GurTOv, 
Ag ra ue Ger xontac r- reg 
He moicrbai, Geo moryv TE Ow g 
Aabeiv. * | | | 


i 


| Felut, illud ex Peparethia ſumptum: Quad Mulierum judicium de liberis, cum ambigatur, 

ex guo patre ſint orti, verum ratumgue ubique fit. Hoc enim Athenis accidit. Nam Maniae 

Oratori cum filio, quem ignorabat, controverſanti, mater indicavit, cujus efet Filius. Hoc item 

event Thebis ; 1ſmenia et Stilpone controver ſantibus, Dodonis Mulier demonftravit Iſireniae fi- 

lum, et ob id Theſſaliſcum Iſmeniae poſtza adjudicarunt. | 

| Mos Mulieres * miſerrima Prepago, 

Quas primum quidem oportet maximis opibus 
Comparare maritum, dominumque corporis 
Accipere. | 

| The 
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s Mercat. IV. The Complaint of the Woman in Plautus is leſs reaſonable "£2 


* Ecaſtor lege dura vivunt Mulierer, 
| | Multoque iniguiore miſerae quam Vir. 
Nam ſi vir ſcortum duxit clam uxorem ſuam, 
Id ſi reſeruit uxor, impune eft viro. 
Vxor vero fi clam demo egreſſa eft foras, 
Viro fit cauſa, exigitur matrimonio. 
Viinam Lex efſet eadem, quae uxori eff, viro. 
Nam uxor contenta eſt, quae bona eft, uno viro : 
Lui minus vir una uxore contentus fret 


For though guoad Fidem, the Duty of both Sexes is mutual, yet the Ci- 
vil Inconveniences, which attend the breach of this Fidelity in the One 
„Not. ad Ly. more than the Other, have reaſonably ſet a difference between them“. 


ſiam, Orat. I. : 
g. 18. * | | | 
El 16K. 


Mankind had always a Rights, Conſiderations, and Affec- 
tions, with regard to Age. | 
Servius Tullius, when He claſſed his Caps divided the Age of 


Man into three Stages : 


Pueritia 1. — XVII. 
Juventus XVII. - XLVI. 
Senectus XLVI. et deinde. 


C. Tubero H. iftoriarum primo ſeripfit, Servium Tullium, Regen PR. 
cum illas quingue claſſes Tuntorum cenſus faciendi gratia inſtitueret, 
Pueros efſe exi/timaſſe, gui minores ent XVII; atque inde ab Ann 
XVII”. uod idoneos jam efſe Reip. arbitraretur, milites ſcripſiſe, 
eoſque ad annum XLVI"", Juniores, ſupragque eum annum Seniores 
appellaſſe. Eam rem propterea notavit, ut diſcrimina quae fre- 
rint ſudicio moribuſque majorum, Pueritiae, Juventae, Senectae, ex 


7 Gell. X. 28. ta Cenſione Servii Tullii, prudentiſſimi Regis, e 
P. . 15. 8. 10 This Diviſion is countenanced by Vpian. 
With the Canoniſts there are ſix Ages: 


Infantia * VII. 
Pueritia—— VII. XIV. 


Aaulta e XIV. — XXVIIL vel XXV. fec. Jura (ic 


Adoleſcentia 
| Crotle /. 
9 Lyndwood Aetas Senilis | 
De Sacra Vn- G . L. — . 
ctione. c. | Favitas . 9, 
dacerdotis. FCenectus - LXX, etc. Senium vero, ultima pars Senectutis“. 


verb. Adultus, | | 7 The 


PERSONS. _- 
The Artur Robufta, or Militaris ; the Fuventa, quia ea juvamus Remp. . Varro apud 
the Period from XVII. to XLVI. as ſettled by Servius, was thought too Cenforin. e. 
large by the ſucceeding Romans, who therefore dated it from XXV.* 1 1 

| 6 


That Period was ſtil more contracted by Yarro *. *Cenficia.Le. 
 Drvifo Varroniana, 1 
| Pueritia — — 1. XV. 
Adoleſcentia —— XV. —- XXX. 
Juventaknũüũ —2ʃ— XXX.—XLV. 
Senium | — XLV.—LX. 
Senecuu(ayq — LX. et deinceps +. + Add. Serv. 
ad Virg. V. 


Something to this purpoſe may be gathered from Florus, in the gen. 295. 
Compariſon which He introduces between the Periods of the Roman 5 Lib. J. init. 
Power, and the Stages of Human Life. 


P. R. Infantia 


Annorum 250. 


Adoleſcentia 200. 

Juvena — - 250. 

Senectus 3 
ab Auguſto 206. | 6A 4d, Ammic 
ad Trajanum | an. Marcelli⸗ 


| | : I, 14. 
According to theſe Diſtributions, which extend Juventus to Forty-five l 

or Forty- ſix, it is, that Polyb7us calls Hiero Nees, or Juvenis, when He 

was paſt Thirty: and Dion Caſſius calls Caeſar by the fame Appellation, Nep. in At- 

when He was near Forty. And Varro, who extends Adole/centra to the tic. e. 8. 

zoth Year, will explain many Paſſages, which otherwiſe would appear Of this ſee | 


more, Ernſt. 
| harſh. ad Nep. in 


Thus Eumenes is called by Corn. Nepos, Peradoleſcentulus, at the Age Artic. c. 2. 
of XXIII. And Atticus, Adoleſtens at XL”, as fome have imagined. 5 mg ee | 
But I think They are miſtaken w | | 9 See Menag. 


So Xenoplion ſeems to be called Neavirzo; at Fifty“. d Laert. II. 
When the Age of Man came to be ſettled with greater exactneſs by . Tut 
the Civilians, the Diviſion ſtood thus: lat. of the A- 
| | . | | nabaſis B. II. 
Homines JET | Not. 10. 

green — Z— Om a _ | * Hippocrat. 

Minorennes + Majorennes apudGalen.s. mo 

—ͤ — . | Aphoritm, g-- 1 

TImpuberes. Puberen. Fuvenes. Senes. 2 1 1 


With the Romans, a Perſon at XXV. and not till then, was called p. z. 5. 27. 
Majorennise what We now mean by Coming at Age, and what our 26.2. 32-2. 
Law has ſettled at XXI. It is where Puberty ends. 7 27. 7. I. pr. 

This is called Aetas robuſta. It is called by the Lawyers allo Aelas 34.5. 16. 0. 
Perfecta, plena, integra, quod fit creſcendi finis. 1 Bilſon elect 

And becauſe no legal Act could be done till that time, this Majo- Antiqq.11.z. 

rity, or Aetas major, is ſometimes called Aetas legitima * z and ſome- P. 31. 1. 77, 


times, very properly, Status“. This. '++ l 


C. 5. 28. 3. 


5 | PERSONS. | 
| This was owing to a Conceit of the Age of Man being ſettled at 
One Hundred: and ſo they gave one Quarter to the firſt Stage, 


6D. 7. 1. 56. Et placuit C. annis tuendos eſſe, quia is fints Vitae longaevi Hominis eſt 5, 


C. 1. 2. 23. This was the Doctrine of Digſcori des. The Aegyptians were of the ſame 


8 . Opinion. And thus the Romans, at Proclamation of the Ludi Saeculares, 
ASSEMBLE IO SEE WHAT NO BODY HERE EVER SAW 
. Ck EVER WILL SEE AGAIN . 
1. It has been remarked by Cigjacius, that Aetas taken ſolely ſhall un- 
VI. Obſerv. dergo a Variety of Significations. Sometimes it ſtands for the Aeta, 
, pupillaris, or That under Fourteen, as when, through a tenderneſs of 
P. 50. 17. Law, the Civilians write ½ poenalibus judiciis Aetati ſuccurritur?, 
2 Sometimes it ſignifies Puberty, or Years of Diſcretion : 
Si Tutores teſtamento vobis dati ſunt, quanquam unus veſtrum ſue 
_ actatis factus ſit, id eff pupillarem actatem exceſſerit, tutela ta- 
men veſtra ad eum non pertinet *. 5 . 
But generally it ſtands for full and compleat Age, or, what We 
call Turned of Five-and- twenty. EE 
Aetas again is ſometimes taken for a Generation, or one Deſcent of 
Mankind; which is commonly ſet at Thirty Years : And Aetas more- 
over 1s the full Age, or Life of one Man, which We have juſt above 
ſeen to be accounted one compleat Century. e 
The great Diſtinction therefore was into Majors and Minors. But 
Minors were again ſubdivided into Puberes and Impuberes : and Impu- 
_ beres again underwent a Subdiviſion, into Ifantes and Lnpmberes. 
Thus then upon the whole, „„ 


I. Infantia —————— I. — VII. 

nne, J Pueritia | | VII. — XIV. 
3. Pubertas — | XIV. — XXV. 

| ” Juventus c — XXV. — L. 
Majors. 5. Virilitas —————— L. — EXX. 

6. Senium . - LXX. — etc. 


The firſt Period is fixed at ſeven Years, according to ſome Conceits of 
the old Phyſicians, and Philoſophers, who were perſuaded, that every 
Period of ſeven Years wrought ſome Alteration in the Human Syſtem. 
apud Phil, Thus Hippocrates .. 5 : | , 


1 Ey ar obe. e £40 Gal, g ux KUNST 1, Todo, Talg, 


pag. 26. Edit. ue X Gs Aura v, TIALAION lt eg @ Xp EITTA re, ode 
Mangey. e C ITAIL d x. v ExpUTEWG, tg Th AIT EIITA. MEIPA- 
EK ION d' axw yertis Auyywotus, & T& TPIL EIITA. NEANIEZKOL 
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n hominis natura ſeptem ſunt tempora, quas getates vocant, infans, puer, adoleſcens, etc. In- 


fans ft aonec intra ſeptennium dentes emittat. Puer uſque geniturae excretionem, ad 2 


PERSONS, 257 
80 Solon alſo , | * bid. p. 25. 
| Ii u & Ecov £74 v1T0G, e0X0g 00auTwy | 
Sus exoarks Wewrov Y #7] ETEO uy. 
Tuc d' ereps ore re, Neo en] evicu[esy 
Heng ex@uive Tnpa]e YEVouanc. 
Ty TeiTary de Y aeZopevuv ems E 
AzxveTou, xo, avbog apticouins. 
Ty 92 TETaApry Was rig & edoud r @pigog 
Io xv, i T avdets T1par £X50 dg ig. 
 Thewn]n d wr Foe apr ecco env, 
Kal waidwy Cnrem ewoniou ye. 
Ty & h weg wavra x αο ,- voor dd, 
Obs“ ide if opus egy d Met. 
Em]a de vev x, YAUTTav ov SEN te d 
Orju v, apporepuy TET ape — ery. | 
TI © wary tr: pev dvd, paraxuTara & are 
less preyarnv ageryyv Twpe TE xy defis. 
Ti derdry ore Oy rere, Jeôg em] bug. 
Ovux &v d i peoeay txor Joardre®, 
And this led the Phyſicians to place a juſt Conception at the end of Sever 
Months ; that being the productive or generative Number, Texeopages' 
all upon the Pythagorical Ratio of Numbers“. 
So Infants with ch 
not the ordinary Rites of Sepulture. | Gell. III. 10, 


: l Be . 16, 
Et minor ge rag. 5 Macrob. I. in 
| | 2 Scip. 


ID. 1. F. 12. 


e Romans, who died before the ſeventh Month, had Seefeld. 


— ** — A u_—— 


" * 1 * * 


123 — — 


ſeptennium. Adoleſcens uſque barbae hirſutiem, ad annum ter ſeptimum. Juvenis uſque dum Juven. XIV. 
creſcit totum corpus, ad quater ſeptimum. Vir uſque undequinquageſimum, ad ſepties ſeptimum. Sat. 10. 
Senior uſque ſextum ſupra quinquageſimum, ad octies ſeptimum. Quicguid vero dtinceps ſe- Id. XV. 12 
guitur, ad ſenium pertinet. = | SR Plin. VII. N. 
Infant ſaptenos poſiquam compleverit annos, | H. 16. 
Vallum oris, dentes conſpicere incipies. | 
Paſiguam ſeptem alios deus huic concęſſerit annos, 
Fe Pubes, ſemengue huic genitale datur. 
Verum ſeptem aliis poſtquam annis creverit actas, 
Denſa ſeges barbae contegit orta genas. 
Additus eft illi cum ſeptenarius alter, 
Vir tum virtutis fortia ſigna dabit. 
| Hine monet adveniens urorem ducere quintus, 
Poſteritatis et hunc tum meminiſſe # 
olers ingenium eſt, firma et prudentiae ſexto, 
Stulta nec boc deinceps fatia videre juvat. 
Septimus acceſſit cum ſeptenarius, atque 
Odlavus, lingua pollet et ingenio. 
Nona aliguid poſſunt, fed jam minuuntur in illo 
Vires, queis peragunt fortia fata viri. 
Sed decimus cum alios ſeptem perfecerit annot, 
Maturam mortem triſtia fata dabunt. 
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3 PERSONS. 
T have read, that in ſome Parts of the Eaſt, Fathers never ſee their 
Children, till they are ſeven Years of Age, never mourn for them, 
etc. it they die before: looking upon them, till that time, as ſo many 
greater Embryons. 
The Myſtic Number sEven, its Powers and Properties, was a rich 
Subject for that viſionary Race of Men, who laid themſelves out ſo much 
upon thoſe very ſublimated Inquiries, 3 
Tu ECJopecdo; QUT Ww #K 040. ei ic anufar ca. Aro, Wavrog ca 
Philo l. c. As u içꝑ]j x 
This great Conception of ſo conſiderable a Number, ſupported by 
thoſe Steps or Stages, which Solon and Hippocrates laid out a little above, 
produced the prevailing Superſtition of the Climacteric Vears; and (if 
the Conſideration ſhould not be thought too great a Digreſſion) has 
been the fruitful Parent of many traditional and vulgar Conceits, which 
the Generality of Mankind has paſt by unnoticed. For Inſtance : 
The Church of Rome has been particularly fond of this lucky Number. 
See Concil. In a Synod held at York, A. 1400 (among others) the Articles of 
ST 07: Faith, in relation to the Trinity, were laid out into Seven, and thoſe 
and Lynd- concerning Chriſt's Humanity into the ſame Number. The ſame Church 
En tells us of Seven deadly Sins, of Seven principal Virtues, and Seven 
Igoor.Sacerd, Works of Mercy: but becauſe St. Matthew could furniſh but Six of 
theſe laſt, they borrowed the Seventh from Tobit. And I am much 
miſtaken, if it is not to the traditional Merit of this holy Number, that 
the Members of that Church are indebted for their Seven Sacraments. 
It ſtopt not here. Both ancient and modern Fable ſet out upon the 
ſame Principle, and adorned their Annals with Seven Sleepers. For in 
both ancient and modern Fable we find them. Chivalry and Romance, 
in like manner, furniſhed Chriſtendom with Seven Champions. And, 
laſtly, in compliance with this prevailing Humour, We may thank 
the Vulgar, no doubt, for our Seven Senſes. 
Thus the old World had its Seven Wonders: and ſo have ſome Divi- 
fions of it now. The Seven Wonders of Dauphine may be ſeen in a 
Acad. des French Writer?®. And He muſt be a great Stranger to genuine Anti- 
ann quity, who has not heard of the Seven Wonders of Wales alſo. 
But of _— of the forementioned Stages in their Order : 
. Infans, qui nondum loquitur. 
Ita ns ut pro his, qui fari non pęlſunt, vel abfint, 55 7 utores 
Judicium ſuſcipiant : pro his autem, qui ſupra ſeptimum annum 


D 26.7. 1. z. aetatis funt, et Pracſto fuerint, aucloritatem praeſient '. 
Infantis nomine agnilam bonorum poſſeſſionem, et ene loqueretur, 
C. 6 9. 3. diem functi, recte competere nulla dubitatio eft *. 


And thus, though Spouſals are not limited to any Os yet Infancy 
is not eſteemed in the Computation. 


— 


— 


* Ceterum Seprenarii naturam neſcio an quis ſatis laudare queat, cum ea fit prag e/tantior, quam 
ut ulla Tomes pelſit caprimi. 7 
8 | | 1 


In Sponſalibus contrahendis Aetas contrahentium definita non eft, ut in 
Matrimoniis. Quapropter et a primordio aetas Sponſalia effict poſ- 


ſunt, fi mode id ſieri ab utraque perſona intelligatur, id eſt, fs non fint 3 
. g 23. 1. 
minores, quam ſeptem annis *. | | Nov. 3 


2. Pueritia, or the Second Stage, That between Infancy and Puberty, OE 
is ſometimes called by the name of Aetas Pupillaris. For Pupilli, Pu- : 
pillaeque, cum Puberes ee coeperint, a Tutela liberantur*. From which J. 1. 22. pr. 
time to XXV. they were under Curators *. f J. 1. 23. pr. 
Be it remembered, that this Septennium, or Interval, was divided into 
two equal Parts, in regard to each Sex: and the Perſon in each Moiety 


of this Stage was denominated accordingly ; viz. 


Firſt Half. 
_ VII--X+ Infantiae proximus, 
VII--IX+ Infantiae proxima. 


Second Half. 


X: XIV Pubertati proximus. 
IX Z- -XII Pubertati proxima *. | s Gloſſ. ad. 


And the reaſon is plain : for theſe two Diviſions of the ſame Stage 
have different conſiderations in Law. 


Nam Infans qui Infantiae proximus eff, non multum a Furigſo diſtat . : J. 3. 20. 10. 


Pupillum, qui proximus Pubertati it, capacem eſſe et furandi et in- 


juriae faciendae. 95 3D. 50. 17. 
Sp: | | 111. pr. 
And may therefore be corrected, but lightly only: - Add 47. 2. 


Fere in omnibus poenalibus Judiciis et Aetati et Imprudentiae ſuccur- 
ritur ?, £5 


3. The Third Step was Puberty XIV—XXV. This was called Aetas 
Adulta. Aetas Praetextata*. Aetas Juſta*. And when Majorennitas b. 43. 30. 3% 
is called Fufta too, it is in regard to thoſe ſeveral Acts which thoſe 6. 
ſeveral Ages are impowered to do by Law. Bo 12. 4. 8, 

Theſe three together were called Aetas Imperfecta I—X XV *. Ie 2. pr. 
| 1 muſt be remembered that Puberty in Men was at XIV, in Women © © #75: 

at XIIs, | „ | | 


Tempus etiam Ethnict obſervant, ut ex Lege Naturae jura ſua aetati- 
bus reddant, Nam Feminas quidem a duodecim Annis, Maſculum 


J. 1. 22. pr. 


a duobus implius ad negotia mittunt *. J Tertullian. 
: e ir n. 
Secundum Fura publica duodecimus annus in Femina, et quartus Veland. 
decimus in puero definit Pubertatis aetatem”, ? Macrob. | 
| | VII. Saturn. 7. 


-Kk 2 - Puberty 


J. 3. 20. 10. 


1 
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260 PERSON S. 
Puberty alſo was diſtinguiſhed, during its Period. For there was a 
D. 5 o 4 Pubertas plena, In Males, at XVIII. In Females, at XIV.. Diadymus 
. N informs us, that Hihe. was the Term for a Perſon between the Age of 
Odyſſ. T. 401, XIV. and XVIII. | „ | 
Theſe are the moſt remarkable Diviſions of Age in a Legal Conſi- 
deration. 5 | | | PE: 
In the Engliſh Law Age has different Effects. And in order to com- 
prehend them, my Reader will underftand, That, agreeable to the Civil 
Law, We have a Period like theirs at Fourteen (or Years of Diſcretion) 
and another of full Age, though not exactly at the ſame Computation: 
And That, accordingly, ſeveral Acts are valid with us when done at the 
Age of Diſcretion, and ſeveral not till the Legal Age of One and Twenty, 
Of which the Books of Common Law will furniſh Particulars, 


- 


great Relations in Civil Life, viz. 
Huſband and Wife. 
Father and Son. 
= Maſter aud Servant. | 
Correſpondent to the three Titles in the Law-books : 
| 5 ; De Nufptiis. 
De Patria Poteſtate. 
| De Servis et Ingenuis. 

Let it be obſerved, that great Societies are made up of leſs: Cites are 
compoſed of ſeveral Families: and every Family of thoſe three Rela- 
tions, which I have now recited. | | | 

In other words: All Societies are either Simple or Compound. Simple 
are ſuch, as conſiſt between two Parties, or at leaſt a very Few : Com- 
pound are ſuch, as ſubſiſt between one Society and another. 

The moſt Simple is made up of Huſband and Wife: of Father and 

Son: of Maſter and Servant. And a Society, as I faid, compounded, or 

made up of theſe leſſer Societies, is called a Family. 

Ao vd E:00G TOAEWY, fee. Beere e ad pev A tee cus dg n ra- 

: m de 1 XET, oi de os bre. | 4g | | 
pag. 32). This Thought is purſued by Ariſtotle in his Book of Politics, or De 
Republica: and after him by Arniſavus de Cruitate et Familiis: This was a 


THE CONSIDERATION of Per ſonae leads us into a Diſquiſition of the 


+ Francof, 
1015-4 Notion which all the Ancients gave into. Homer deſcribing a State of 
moſth. c. Ari- Nature, or that Period, which preceded the Eſtabliſhment of Cites and 


ſtogit. I. pag. | 
494. Edit. — | — — — — — ä — 
Cant. | 
* Duplex enim eft Species Civitatum, m 
dantur, minores autem Familiae. 


Add De- 


— 
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ajorum et minorum. Duarum majores V. bes appel- 


| Empires, | 


PE RSONS. 1 
Empires, draws every Maſter ot a TROY an a n * 
n 158 . | 


Jawgeve: a e. 


12 105 @Aoxv, 885 οονν axes: * | | 5 * 2 


However every ſingle Family in a State of Nature repreſented only 114. 
one Perſon. For indeed the P. familias was the only one conſidered. 
The Woman had nullam Perſonam, the Slave none, and the Son was 
not conſidered as diſtin& from his Father. 

The moſt minute and Original Society, ſays Ariftotle, et in diem confti- 
zuta, is a Family: The Members of which Society are called by Cha- 
rondas doo ino &, by Epimenides opexamvu||*. Several of theſe ſpreading ze. I. 
but into Settlements, like Colonies, form a Village; which therefore 

is defined to be Societas, ex pluribus domibus conflata. And as many 

Families form a Village, ſo many Villages form a City, or the moſt 
perfect Society, according to Aritotle”, This Progreſs is wml de- Ibid. 


— by Tully ; Civil Socity, ſays he, 


Nata a primo ſatu, quo a Procreatoribus nati diliguntur, er tota do- 
mus conjugio et ſtirpe conjungitur, ſerpit ſenſim foras cognationibus 
pbrimum, tum affinitatibus, deinde amicitits, poſt vicinitatibus, tum 
civibus, et 11s qui ' publice ſocu "__ amici ſunt, deinde totius com- 
plexu Gentis Humauae. 4 *. a 

Cum ſit hoc natura commume ommium Animant inn, . Iibidinem Add. D : o. 
procreandi, prima Societas in ipſo Conjugio eft, proxima un Liberis, 16. 295. 2. 

deinde una Domus, communia ownia. Id autem ęſi principium Vr- 
bis et quaſi Seminarium Reip. Sequuntur Fratrum Conjunctiones, 
oft Conſobrinorum Sobrinorumgue, qui cum una domo capi. jam non 
palſint, in alios domos, tanquam in 2 exeunt. Seguuntur Con- 
5 et Afﬀinitates, ex quibus etiam — 895 Propinqui. Ryae Pro- 


pagatio et Soboles origo eft Rerumpu ic. I. de 
Offic. 17. 
And it is OE . by a Greek Writer in Stobacusi. I Serm. 
"LXXXIL 
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| : SES 1 Dre | VER: 
L.iberis et Jaoribus : neque ſe mucin curant. 
$ Ex codem penu vifitantes. Eadem fumo utentes. 


Nam unuſquiſque neſtrum undique multts veluti circulis circumſcriptus eft : quorum alii 1 0 
2 alii majores ſunt, ali continent, alii continentur, juxta di ver jos et inaequales ad ſe inuicem 
bitus. Primus etenim et proximus circulus eft, quem unuſquiſque circa mentem ſuam, veluti ceu- 


n deſcriptus confituir, in qua et corpus et ad thun eus COR inſunt. Et mi- 
nimus 9 
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peevog Te xevTEE rx Fros. deb reges 2 anò TETE, g WAV u begs 
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So again, when many Cities or Republics form a League, and have 
a common Intereſt, the compound Society becomes more com- 
pounded. This was the Caſe of the Achaean League, of the Am- 
phyctionic Council: and is now of the Helvetic Body, and the United 


2 H. Boe- Þ 1 2 
cler. de Con- I n 5 


cil. Amphy- Ta 1 

Rion. EY | 

Comment. ad The Firſt of theſe Societies is of neceſſity: 

Marm. Sand. 2 11 ? 5 . | ; 

— pag. 52, Avayxn dn Tear Yu e Ehe TE5 avev ανιπνEo u du Eva Yor 
f — \ \ » 5c — 7 8 * | | s IE 

> Aviſot. InAv prev H de, TY vie ene 5 1 8 

Polit. 2. The Conjunctions of the Sexes was intended by Nature, ad propa- 


gandam et continuandam Speciem. N | 
 Quidloquar, quanta Ratio in beſtiis ad perpetuam conſervationem earum 
generis appareat * Nam primum aliae mares, aliae feminae ſunt, 


Cie. II. Tuſe. quod perpetuitatis cauſa machinata eft Natura *. 
51. | | | 
And this produces the firſt Family Relation: viz. That which ſubſiſts 
between | | „„ UE 
| Man and Wife. 
II. 


The Reſult of this Family Union produces a new one, which is the 
End and Deſign of the Firſt. And this directs us to inquire into the 
Patria Poteſtas, or thoſe Rights, whether Natural or Civil, which 
ſubſiſt between EY : = OT” | 
| . Father and Son. 


— 


nimus, ipſumgue prope centrum attingens hic circulus e. Ab hoc ſecundus, remotior a centre, 
et pr imum inter ſe concludens, parentes, uxorem et liberos comprehendit. Tertius auunculos, ma- 
terteras, aus, avias, nepotes ex fratribus et conſobrinos habet. Poſt illum eſt qui reliquos cogna- 
tos continet, deinde popularium, mox tribulium, poflea Civium circuli ſequuntur : ab illis urbi 
vicinorum circulus, et alius gentiliam ſtue ejuſdem Nationis, ambiunt. Extremus autem et maxi- 


mus, omnes ambitu ſuo concludens, totius hominum generis eſt, | - 
* Neceſſe eff primum coaleſcere eos qui fine ea conjundtione eſſe non poſſunt, veluti Feminam tt 
Marem, procreationis cauſa. | Me. 
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The third Relation is founded upon Convenience. The Care, which 
is incumbent on every Man, ut fb: et uxori et liberis proſpiceret, directs 
him to call in the Aſſiſtance of others, where his own Skill or his 
own Induſtry would not be ſufficient. And this Conſideration marks 
out the Duties of e 
| 1 8 Maſter and Servant. 
Heid according to the Simplicity of his own Times, ſtrikes out the 
Rudiments of Society in one Line, 
Ojxov Aus rig, YUVGHIKG TE, ſev T ago ER 50 I 8 I. 
Olit. 1. 


Here Oheos, or the Rudiments of Society, is ſhadowed out, by 
comprehending, Is 


1. The Society of Huſband and Wife. 
2. {Conſequentially) of Father and Son. 
3. Bovem, five Opem alienam. The Origin of Servitude 5. Add. Ariſtot. 


The Rights and reciprocal Duties of theſe three Relations are eſſen- e 


tially different. It was the Opinion of Ariſtotle, that a Paterfam. did 


imperare Servis Dominice, Fils Regie, Vxori Ariſtocratice ". J. Polit. 2. 
That is, Though the Paterfam. had a Power over each, yet that _ FE 


Power was differently circumſtanced in theſe three Relations : the et 3. 
Diſtinction of which is the proper buſineſs of ſuch Inquiries as theſe. 


Poteſtatis verbo plura fignificantur. In perſona Magiſtratuum, Impe- 
rium; in perſona Liberorum, Patria Poteſtas ; in perſona Servi, 
Dominium *. EE ia | | 


TD; 50. 16, 
1 216. 
So Terence ? diſtinguiſhes 5 9 Adelph. I. 1. 
| OR . | 51. 
Hoc Pater ac Dominus intereſt. | 


Of each of theſe in their order, 


1 " _Y 
JT * : _ — l 


* Domum quidem primum, tum uxorem, tum bovem aratorem. 
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MARRIAGE. 
Tas. Lib. I. Tir. x. 
Dig. Lib. XXIII. Tz. II. 
Cod. Lib. V. Tit. IV. 


Nov. XXII. 


Beſides the Remains of Law, nothing of the Ancients is come down 

to us upon this Subject, which was doubtleſs well conſidered by them. 

For to ſuch Writers Servius alludes in theſe words, Qui de Nuptir 

ad Virg. IV. ſcripſiſſè dicuntur '. We meet with 8 


Aen. 458. , — 

1 N By 4. Neratius de Nuptns * | 5s 

I 1d. IV. 3, 4. Servius Sulpicius de Dotibus . 
| etc. | 


Among the Moderns the moſt diſtinguiſhed are 

J. Genefius Sepulveda de Ritu Nu-|Laev. Torrentii Commentarrns ad L. 
ptiarum. Ful. et Pap. Pop. de Matrimoniis 

Fr. Hotmant DiſputationesFuris Ci-| ordinandir. „ 
vilic. | Hen. Arniſacus de Jure Connubiorum. 
Ant. Horman. de Veteri Rist Nu- Paulus Cypracus de Fure Connubiorum. 
ptiarum. 5 „ 

And. Tiraquellus de Legg. Connubia- F. Seldeni Vor Hebraica. 


libus. | | Hen. Brower de ure Connubiorum. 
Barn. Briſſonius de Ritu Nuptiarum. Pufendorf. Law of Nations B VI. C. I. 
de Jure Connubtorum. Heineccii Commentarius ad L. Juli- 
Joachim. Beuſt de Matrimonio. | am, etc. „ | 


alle. I HR Conſideration of Marriage has been the great Attention of all 
Plutarch. A- Civil Inſtitutions“: both becauſe it greatly affects the Intereſt 


1 and Happineſs of Individuals, which is much connected with that of 


Dion. Caſſius the Publics; and becauſe it is, as We lately conſidered it, the Semi- 


in Orat. Au- nary of Society. 


RP oe. ft is for this reaſon, that Plato, with great Judgment, directs his 


| * Above p.60. Legiſlator to take his ſtand from this Principle; and, for the better 
Ariftot. 1- E- ordering of his Commonwealth, to begin, where that alſo begins, viz. 


thic. 2. III. . . . . 
Polit.12.VII. the Conſiderations of his Family- Connection. 


FER Some Nations have contemplated this Union too partially and too inju- 
P. bs. diciouſly, as if the only End and Deſign of it was to ſtock the Country with 
$42," Subjects. Which indeed in a political Conſideration is a great * þ ora 

| | e _ © Aenopie 


35+ 
48. 20. 7. 3. 6 TL 
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Xenophon®* and Plutarcſis will furniſh us with Examples, how attentive * de Lace. 
Lycurgus was to the Breed of his People, in a very licentious and very int. . 
unjuſtifiable Commerce of the Sexes, even to the utter diſregard of that » vir. Lycurg. 
Faith, which is the Foundation of theſe Societies, and of that Har- pag. 105. Edit. 
mony, Which ſupports and adorns them. 54085 
I the Roman Law though We are very much indebted for many 
excellent Regulations concerning this Contract, which the Practice and 
Imitation of the wiſeſt part of their Succeſſors has ſufficiently juſtified; 
yet their Apprehenſions of it have not in all reſpects been ſuitable to 
the great and original Deſign of it. The Excluſion of a great Part of 
Mankind, in the Perſons of their Slaves, from the Rights and Conſi- 
derations of it (though in this regard they have not been ſingular) is 
but too confined a Speculation of an univerſal Law. The Counten- 
ance which They gave to Concubinage was very ſcandalous, and ap- 
proached very near the Polygamy of ſome Nations. And laſtly, the 
frequent Contemplation of Marriage as the Foundation of the Patria 
Poteſtas, as a Title, by which was acquired the Family- Dominion, has J. 1. 9. vlt. 
loſt much of its Weight and Uſe with the preſent World, where that Vip. V. 
Dominion is conſiderably abated in its Power and Extent, Tit. . 
The Canoniſts again have erred in other Reſpects : have interdicted Jocifored Pa. 
the uſe of it to a conſiderable Part of Mankind, where God has not in- pin. Tic. de 
terpoſed; and where they have allowed it, have wrapt it up in Myſtery N Prin- 
and Sacrament. Nuptiae with them is Sacramentum Laicis proprium,, 
quo Vir et Mulier ſecundum praecepta Ecelgſiae conjunguntur. 
Thus has this great Subject been affected by the Spirit of different 
Legiſlations, the Intereſt of Power, and the Intrigue of Politics; 
and is a very ſtriking Inſtance of that Variety and Diſagreement, 
which I have obſerved* to be the Fate and Condition of all Civil Law * pag. 132. 
whatſoever, 7 OE | | 
I ſhall conſider the Jus Nuptrale as of that fort, which We have for- 
merly3 called the Jus Civile Mixtum. For ſome of its Rules are ſuggeſted * Ibid. 
by natural Reaſon, and others are added by pg/7zve Inſtitution, to regu- _ 
late, to ſupply, to explain, to inforce, and to aſcertain the former. 
For Inſtance. In order to obtain the End of this Union or Society, 
viz. Liberorum Procreatio, Nature ſuggeſts, that the Perſons thus unit- 
ing thould be of a proper Age, but goes no farther. It is left to Hu- 
man Law, which in different Climates is ſubject to different Diſpoſi- 
tion, to define, what ſhall be the Age, the Condition, and other Cir- 
cumſtances of the Contracting Parties. | „ 
Again. As all Marriage is in its own nature a Contract, the Civil Law 
furniſhes and interprets the Rules and Meaſures of that Contract. Hence 
the Infinity of Queſtions concerning E/pouſals, etc. in the Roman and 
Canon-Law Books. Hence alſo the different Solemnities which have 
obtained in different Countries about the Rites and Celebrations, the 
Forms and Validity, of thoſe Contracts. 5 
. OS | Morte 
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Moreover, as there is in the Marriage State an equal Attention to 
all domeſtic Concerns, and each Sex is intereſted in the Education and 
Maintenance of their common Children, hence ſo many Civil Laws 
in regard to the Woman's Fortune, and Settlements, the Laws con- 

P. 24: 3- 1. cerning Dowry, Alimony, etc.“ „ VNL 

Laſtly, in the Eye of the Civil Law, As this Union is the Suggeſtion 
of Nature, the Rights which attend the Natural State of it, exhibit a 
different Scene from that Union when it is cloathed with Cruz Con- 
ſiderations, and regulated by Poſitive Sanctions. This marks out the 
difference between Matrimonium and Nuptiae, as We ſhall obſerve pre- 
ſently. Thus the Propagation and Continuance of Mankind, which 
was all that was intended by Nature in the mutual Appetite of the 
Sexes, is conducted by Rules of Poſitive Law in the regular Channel 
of lawful Wedlock : Promifcuous Amours are diſcountenanced, and 
in their ſtead an honorable and ſocial Union eſtabliſned: Succeſſions 

carefully diſtinguiſhed, and Education properly provided for. This, 
I ſay, was the Light in which it was conſidered by the Ancients, 
who always dealt out ſuch Acknowledgments as theſe to the Founders 
of Civil States and Empires; vix. | 
CLoncubitiu protibere vago, dare fira Maritis, 


2 — Ls Oppida moliri, leges incidere ligno 
1 HR Oppida coeperunt munire, et ponere legt, 
* Serm. Nen quis Fur effet, neu Latro, neu quis Adulter ". 
{eos Et leges ſanctas docuit, et chara jugavit 
. | Coopers evra, et magnas condidit urbes *. | 
Their Senſe of the Difference between the Promiſcuous and Connu- 


bial Scheme may be apprehended from theſe Paſſages of Lucretius. 
The Former is deſcribed in theſe words : | | 
Et Venus in ſylvis jungebat corpora Amantum; 
Concihabat enim vel mutua quamgue Cupido, 
Vel violenta viri Vis, atque impenſa Libido, I 
V. 960. Vel Precium, Glandes, atque Arbuta, vel Pira lecta“. 
The Other, 5 5 | 
Et mulier conjuncta viro conceſſit in unum, 
Caſtaque privatae Veneris connubia laeta 
* Ibid, 1010. Cognita ſunt, prolemgque ex ſe videre coortam". _ _ 
It was for this Reaſon, that Cecrops, the Founder of the Athenian 
Conſtitution, by his Eſtabliſhment of lawful Marriage, obtained the 
appellation of Ae. 3 5 2 
Ev de Abyva rg rog Kexpol al Evi eus, vd” To TeoTegov 2c 
T WV νναοοννα, 2 Ui G0 Py 2 7c puns vopuTbyvas, 1 eld or 
: $ > as „„ 750 TeoTEROV ia To W Ng Tov W C—õ 6P **, 7 | 


* Athenis primus Cecrops unam efſe unius edicto fanxit, cum antea licenter et inverecu 
vir is ſeminae congrederentur, et nuptiae communes efſent. Quamolrem eum quidam fuſe pulde 
runt ancipitis naturae, cum ne ſcirent illi priſci ob coitus promiſcuos quis et. ſuus pater. 5 

VV 1 l Kadαννν 


nde cum 
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| Rodpes ShAnyora dared lorens Cavir 
Ocoee Lo cov @X6%)a, 9 EYVOfh0V Ars id. TeVxn, 


Luguyins &AUT 00 uv Se Kexpo 3. * ; | 3 73 
3 ; E ; * nyſiac. . 
In like manner the Scholiaſt upon Aritophanest, 382, 
*Plut. v. 773. 


Khego vH Vepeevor, wee Pavers cuſyivec hai — S evew rag 
duo Quote, Ts 3h apy, G Th; eig, TETE xa N οντ exantntf. 
Taunus yo D vperaiss i Abyvai Tewrov axbyvas uo Kexporrog. ofev x, 
d Tov Kexpora Acyeobai 6 Kapah Þyrive diets T6 vouiuws ix Jus | 
ech dr auto emtyvuy Of aviewno TH TE yaps evperes *,Þ * Eatack, ad 
| [Cecrops] exAnby dipvns, o. vophov eSele ro, dige Tas VULYGIRGG arch tv lliad. 491. : 
ETL BTR ey ex.0; do vd, KANETEE urg vb p. TTgoreoev Tae PT 
\ \ 


1 15 5 bei VUYRRREG Inowdy Helge eulyvviſo. devog vc Ju vu, 

2 \ 2 D/ 8 \ 2 1 ; . N 1 2 8 

GANG £0108 EXUTYY Eb5 j, Leg. gig o& ves, iy A Yiog 7 

Iuy@rne, 70 e %J | - ow v. Ne- 
. : : unbsbg. 
And much to the ſame purpoſe is Phavorimus 7. | 7 v. Kingolþ. 

So TZzet zes, 5 v. Chili id. 
3 2 3 2 ? 13. Add. j u- 
TIoAXois EAUTITEAYCev [Cecrops] Ky RAAOK TH EN Add. ſtin. II. 6. 
* \ / \ / | 


Noæobe re Nu] 1g YAauEG TH vofeiſuus, 

EZ wv aids; £yvwrerav Tue Nuo cue ο , 
To wav wovnv VWWOKOVTES, we & 7, Tyv unrigæ. 
Ober 0 Kexpor/ puns, v6paos we deIF g rab r. | 


Though Plutarch?, and others, account for this Appellation differently. de ſera Num. 
I mentioned this Cafe of Cecrops the rather, becauſe it ſeems to be alluded Eat K. B.. 
to in the Life of M. Antony by my laſt- mentioned Author; but, by a very 1574. | 
common miftake, one Lawgiver is miſapprehended for another of the 


ſame Country, Solon for Cecrops. Antony, it ſeems, had been very 


— 


—_— 


* Cadmus docet inſirumenta vocis diſertae, 
Jura Solon ſacra, et leges in Atticis tabulis, 
Connubii inſolubilis bigam Cecrops. | 


+ Cecrops legibus latis, ut 1 conjungerentur et prope repertis duabus naturis, Patris 


& Matris, idcirco appellabatur Biformis 


t Nuptias enim et Hymenaeos Athenis primum uſurpari a Cecrope ; unde Charax ait Cecro- 
| em Biformem fuiſſe diftum : propterea quad hamines nuptiarum inventione flatuerunt legitimum 
_ ortum ex duobus. 2 . | 


Cecrops dictus oft Biformis, quod legem tuliſſet, ut feminae, quae virgines adhuc ęſſent, uni 
viro elocarentur : quas Nymphas wacavit. Ante enim illius regionis mulieres mare pecudum pro- 
| miſcue cum viris caibaut, nec ſua cuigue viro uxar erat, ſed unaſuaegue mulier cuivis 2 
| 45 copiam faciebat. Vnde etiam nemini conſtabat, cujuſnam filius vel filia efſet in ſans in lucem 
uns, | . Fe 5 
| ultis commodavit etiam aliis Graeciae, 
Et lige conflituit mulieribus nuptias legitimas, 
Ex quibus fili cognoverunt duo parentes, 
Ante ſolam cognaſcentes, ut dixi, matrem. | 
Vnde Cecrops Biformis dictus, ut qui talia legibus Nlatuiſſet. : a 
| L12 licentious 


— 2 r 


Cie. po Clu- . fed ſceleris ſocietate, conjunttae'. 
entio, 5 12. On} | | 5 8 f 
J. 1.9.1. Vet properly Matrimonium is a Term of Natural Law, and ſtands for 
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licentious in his Miſtreſſes, but juſtified himfelf by the Practice of his 
pretended Anceſtor, Hercules, 1 8 | 
Our ev pus you5pk Jeers Thv did in, #08 vous Lonuveiss x xuioeus 
evbuvas dedomoro;, ark Th Guot: TAGS YEE) a X Ne 
| c epiero*. | | | „„ 
In the Proſecution of my Reflections upon Marriage, I ſhall inquire 
(J.) What it is. (2.) Upon what it is founded. (3.) How it is con- 
trated. And (4.) How it is diſſolved. . 


I. 


What it is. Here I ſhall produce and explain the ſeveral Appella- 
tions, by which the Ancients have diſtinguiſhed it; which will open 
to us a View of ſome of their Antiquities, and let us into their Appre- 

henſions of this Contract and Solemnity. They are 1 


NVPTIAE. 
1 CONNVBIVM. 
. ese 


err 


CONSORTIVM. 
 TLCONTVBERNIVM. 


(1.) MATRIMONIVM. 


Ihe general name is MATRIMONIVM, which includes every ſpecies 
of this Society, as that of Fuſfae Nuptiae, which is applicable to the 
Romans only; comprehends alſo the Marciages of Strangers and 
Slaves; and is even extended to the Brute Creation in great meaſure, 
who were imagined by ſome of the Roman Lawyers, to ſhare with 

Mankind in this Diſpenſation of Natural Law. 


 Hinc deſcendit Maris atque Feminae Conjunctio, quam Nos Matrimo- 
nium appellamus.—V idemus etenim cetera quoque animalia, feras 
*D.1. 1. 1. 3. etiam, iſtius Furis peritia cenſeri“. 


Matrimonium and Nuptiae ſeem ſometimes to have no difference: 


Nuptiae diutinae non fuerunt: erant enim non Matrimonii dignitate, 


that Conjunction or Society which Civil Law does not meddle with, and 
for that reaſon is called by Civilians, [nju/tum. So the old Gloſſes. Nu- 


£ ptiae. Juſtum Matrimonium. 


P 


— — —— * - 1 _—— __— 


* Oui non uni utero progeniem cemmendaverit ſuam, neque Solonis leges vel judicia liberis 
tollendis timuerit verum naturae permiſerit complura familiarum ſemina et propagines e- 


linguere. 
* Plane 
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Plane foe juſta YVxor fuit five injuſta, accuſationem inſtituere Vir po- 
terit. Nam et Sex. Caecilius ait: Haec Lex ad omnia Matrimonia 
pertinet: et illud Homericum adfert ; Nec enim ſoli, inquit, Atridae 
uxores ſuas amant*. 6 | 
Papianus libro XV. Reſponſorum ſub titulo ad L. Fuliam de Aduiteriis, 
_ Civis Romanus, qui fine Connubio ibi Peregrinam in Matrimonio 
habuit, jure quidem mari'i eam adulteram non poſtulat \.—— 


This Diſtinction between Matrimonium and Nuptiae (We ſhall ſee 2 
another below) is ſupported by ſundry paſſages in the Law- books, where 
Matrimonium is the general Word, and Nuptiae ſtands for the Celebra- 


tion of the Contract or Union, according to the Rules, Kequiſites, and 
Ritual of the Civil Law“. | 2 1. 10 14 
| D. 24. 1. 27. 


2D. 48. f. 13. 
15 


3 Pariator. IV. 


so true is that Maxim of Law, 28 
"eng j 3 i 5.4.13. 
Juſtas Nuptias inter ſe Cives Romani ſoli] contrahunt, qui ſecundum 
; S'J. 1. 10. pr. 


praecepta legum cocuntò. 

It is the Spirit and Principle of all Law, to allow no Exiſtence, no 
Conſideration whatever, to what is not tranſacted by its own Prin- 
ciples: to own nothing to be done, but what is dene according to the 
Directions and Proceſs of Law. Therefore all ſuch who were not 
Romans, however the Subjects of the Law of Nature and Nations, were 
entitled to the Laws of Matrimonium, but not of Nuptiae. 

| 5 Ovid. Il. de 


- 2 2 ] 2 6 
Quos faciunt juſtos Ignis et Vnda viros. gs 

The Word Juſtum has a different Acceptation, when it refers to Ts, 
and when it refers to 7/ii:7a. Thus St. Chry/o/tom, in his Homilies 
upon St. Matthew, would ſpeak this Language, if he was tranſlated 

into Latin: Juſtius eft itjuſtum juſte evadere, quam juſium injuſte perire. 
Juſte, 2 ef, ſententia Judicis. | bis 

The Idea of Jus therefore ſtands not here to diſtinguiſh between 
Right and Wrong, but what was Jure cognitum et approbatum, what 
was done Jure Romano and Jure non Romano. For Jus fimpliciter 
dictum, as We have already ſeen, is always to be underſtood of Jus 
Ror.anum”. So Juſta Vxor and Injuſtaæ; of which Raevardus? will in- 7 Above, pag. 
| form you farther. So Juſti and Legitimi Liberi mean the fame thing. 134. 
fs Juſta Actas' is the Age of XXV, with the Romans, when Acts OSS 1 
were good and valid in Law. Dies Juſti are the XXX. Days, the „v. var 16 
Allowance, in the Civil Law, Judicati faciendi. And thoſe Days p POT 
allo, according to Sex. Pompeius. were called Jufi7, cum Exercitus pr. : = 
eſſet imperatus, et dexillum in arce fojitum. So a laſt Will and Teſtament * D. 28. 1 1. 
is defined by Civilians, Voluntatis no/trae juſta Sententia, etc. a Will made: 
in conformity to the Roman Law; inſomuch that Foreigners, Fere— 
gm, by the ſpirit of that Law had not Teflamenti-fa&ioem Aclivam or 
_ Paſivan, i. e. could not make a Will to the ſame purpoſes as a Roman 

| | Citizen 


Citizen could, nor claim under the Will of ſuch a Citizen, nor indeed 
Gothoſted. be a legal Witneſs to 1t*, „ 
dc. e. 24. Upon all which accounts, MATRIMONIYM, as has been obſerved by 
9 many *, is ſo called from the Mother, a Matre, quam demonſirat Natura; 
Faber, etc. 9 . EE , 
3 whereas the Father is He, quem demonſtrant Nuptiae, and is to be ga. 
1 Quotid. thered from Civil Principles only. | | OL. 
25d $5 Mater ſemper certa eſt, etiamſi vulgo conceperit : Pater vero is eſt, 
D. 2.4 5. quem Nuptiae demonſtrant 5. Lo Tas 
The Mother is ſo called, aon quae nuf/it, ſed quae filios procreat, vel 
eliam procreatura eff, _ | ES. 
Matrimonium a Matris nomine non adepto jam, ſed cum ſpe et omin- 
YTGell. XVIII. | mox apiſcendi“. is ET | 
There may be a Mother without the Solemnity of Marriage, but 
there can be no Father. „ 4 | 
PATRIMONIVM, on the other hand, ſignifies thoſe Goods or Eſtate, 
which are conveyed by the Father, whoſe Department and Function itis, 
to regulate the Finances of the Family; and will therefore comprehend 
even the Eſtate, etc. of the Mother, whois ſuppoſed to have no Property. 
Thelllegitimate therefore, z. e. all Thoſe whoare born out of Wedlock, 
J. 1. 10. 12. Patrem habere non intelliguntur*. They therefore follow the Mothers: 


23. 2 80 Cum legitimae Nuptiae factae fint, Patrem liberi ſequuntur : vulgo 
VIpian. IV. quaefitus, Matrem fequitur *, 1 5 


. . 
9D. 1. 5. 24. are called by her name, and by a great conſent of moſt civilized Nations, 


*D. 1. 5. 19. pre now called Natural Children, 1. e. Natural, as oppoſed to Juſti or 

le. Legitimi. For there was another Senſe of Natural Children, in the Roman 
Law, namely that, in which they were oppoſed to Adoptive 

Senatoris filium accipere debemus non tantum eum qui naturalis ef, 


D. 1. 9. 5. derum adoptigum quoque *. ä 5 
Filiorum neque naturalem Druſum, neque adoptivum Germanicum 
3 Sueton, patria charitate dilexit', = — | 
om p*- Ignobilitatem objicit C. Caeſars filio [ ſc. adoptivo] cus etiam natura- 
2 * vl, lis pater, i vita ſuppeditaſſet, Conſul fact us eſſet *. 3 
80 8 NATVRAL CHILDREN with the elder Romans were properly, and 


indeed only, ſuch as were born of Slaves. Theſe, becauſe their Par- 
5 ents could not be entitled to the Benefits and Emoluments of Juſtae 
+ 17+" Nuptiae, nay, had no Being in the Conſideration of Law, were ſup- 
poted therefore to be born extra Nuptias, and were Children only guead 
Naturam, not guoad Jus or Civitatem. lllegitimate Children, or thoſe 
born of a Roman Father, /ed ex coitu illicito, were not yet called Na- 
tural Children, but either paſſed under the general Name of Spur or 
Nethi, or were claſſed under their reſpective and particular Circum- 
ſtances and Conſiderations, as We ſhall ſee in what follows. And firſt 
of the more comprehenſive names Spurii and Notiz, 


D. 19. 5.5. 


SPVRII, 


> 


spyklt, fay the Lawyers“, wage 711 oropay, i. e. 4 Satione. I doubt, J. 1. 10. 12. 
or rather do not underſtand, the Rationale ot it. Nor am I better pleaſed D. 1. 5. 23. 
with that of Plutarch but here it follows: 5 


Ad ri rug amd ropœg, ETIOPIOYE ue KN & Yap, ws EM 
vouCuos, x Azysow ot pi roge⸗ & TR; dig, TUpPPRNTE rg 3 Xxows 
Tepper 0; YEYIRTw, GAN EV 0 Logos 100 DT p1T WY YO GET WV, 4% 
0 Let gos 9 0 AeKupecs, X 0 Tadiog. Ta ds mawra rw OVOUAT HY EY - 
Yeapsow, GAA 9 d evog YEULPATIG, ws Tov Tirov, wy Tov Nzxuov, wy. 
Tov Ma Kov* i d duoiv, we Tov T iCeg40v 9 Tov Kveov 59 di 7615 ws 
Tov Lib pond Xz Tov Lepuoy. Eguw Su uy 0 Lopes Tv d fuoiy yoaupo- 
peviv, Te T r T, | Peapso de d rr wy TE; TM roa LINE 
ITAT PE, 060V Me wœrgog, Ta A TIYUG TO Tie, Tow Ot Wi To wr 
Tn peuivorres. Tro U T Wham E oince, T0 did rh UTWV f cu 
To Live Tere, 9 Tov Trio Y ee. | | 

Perhaps the beſt of all is that which Plutarch rejects : promiſcue nati, 
vulgo guagſiti, Emropadyy, if that indeed be a different Meaning from the 
Emperor's; for according to the Paraphraſe of Theophilus, He muſt be fo 
underſtood. The Etymology given by Menage* has greatly the Fancy Amoen. I. C. 
and Spirit of that Author. He is worth conſulting upon the occaſion, © 57 
and I am pleaſed to ſend my Reader to him as often as I can. 

NoTHI. This word is borrowed from the Greeks, who diſtinguiſhed 
between Nees and Tyncirs, as the Romans did between Spurios and Juſtos. 
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Nobo. Te WoAAok vnc io apeivore;?, f | A 
N20ov, qui non fit legitimus, Graeci vocamt: Latinum rei nomen, ut e 
Cato quoque in Oratione quadam teftatus eft, non habemus e itaque 
utimur peregrimso*. | Qvintilian. 
Some have diſtinguiſhed* with too great nicety between theſe two, as _ IX 
if Nothus was properly, gui de Patre nobili et Matre ignobili gignitur : Origg. 5. 
SPurius autem, on the contrary, qui de Matre nobili, et Patre ignabili na- 
ſcitur. For which I find no Foundation whatſoever. See more in Fa- 
bretti , Petit. How Tyco, Node, Exori, ahbe ſtand diſtinguiſhed Inſeript. p. 
in Homer, ſee Did) mus ad Iliad. A. 499. Spurii, are the vage, vulgo, { 
TT%:dqv, quagſiti. So the old Gloſſes, Erogady. Vageraſſim. Or rather, Me ts 
according to a fine Conjecture, Legau. Vage. Paſſim. 1 Do: 
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* Car cos, gui patrem certum non habent, spVR los appel ant? Ef! quidem Graecis S105 
Semen. Sed tamen verum non eſt, quid iidem putant, et rhetores in orandis cauſis afferunt, fic 
a:5t05 gued promiſcus ſemine fint nati. Sed Spurius praenomen eft, ut Sextus, Aale, Caius. 
Porro non integr. 1 Rima pracnomina, fed aut una litera notant, ut Titum, Lucium, 
Marcum, ſic, T. L H.] aut duabut, ut Tiberium, Cneium, (| fic, Ti. Cn. ] ant tribus, ut 
Sextum, Ser viunt, [ fic, Sex. Ser.] Spurius quague duabus literis indicatur, Sp. Jiſdem literis 
tam Nothes fignificant S. P. nimirum SINE PATRE. Quade res errori anſum praubuit, cum. 


Spurtus et Incertepatre- natus iiſdem elementis notarenturs 


+ Muti Spur ii pracſiant Legitimis. 
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9. 1. 3. 


38. 8. 2. and 
8 


Filii Inceſtugi. 


ulis; fo They ſometimes emphatically called a Match contracted and 


J. 1. 10. pr. 


+ Apul. Me- 


tam, I. 6 pag. 


115. Edit. 3 


Pric. 


D. 25.7.3. 1. 


s Reineſ. 
XIV. 183. 
Add. Marcil. 
ad I. L. XII. 
Tabb. pag. 86, 
87. | 


Cujac. V. Ob- _. 


ſerv. 6. 


4 abretti In- 
cript. pag. 46. 
F 1 
Marzano 
Schediaſm. de 
Concubinis, 
apud Meer- 
men. Theſ. ]. 
C. Lom. V. 


0. 38.2. 18. I. N. Q which is expounded Jas Nuptiis Quasſitus. This is more 


called Filu HAAulterini. 


MARRIAGE. 
(.). But beſides theſe general Appellations, We ſometimes find the 
particular One of Vulgo Ruacjiti, or Concepti ', oppoſed as it were to ure 


a 


Ruaefitts*. In the Notae Juridicae, which are preſerved to us, We find 


particularly applicable to ſuch as ſpring from that Promiſcua and V1. 
givaga Venus, which is known by tlie peculiar name of Scorzatrs. 
(2). The Offspring of that unlawiul Commerce, which is emphati- 
cally called Stuprum, forms another Claſe. Stuprum with the Romans 
differed from the laſt, and was that guod commuttitur in Virgine vel Viguy 
 honeftae Exiſtimationis; by which laſt words was meant only the Woman, 
gude corpore quaeſtum non fecerit. So they thought proper to diſtinguiſh 
between Proſtitution and Frailty, = | 
(3). Such again as were the unlawful Produce of Adultery, were 


(4). And in like manner the Iſſues of Inceſtuous Marriages, were | 
(5). To the Rank of Illegitimacy doubtleſs was referred (though 1 


remember no name of diſtinction) all ſuch as were born ex Nuptiis in- 


celebrated without the Conſent of thoſe, whoſe Conſent was required, 
and by Law made neceſlary *. e VV 
Impares enim Nuptiae et praeterea in villa fine teſtibus, et patre non 
conſentiente, fuctae, legitimae non poſſunt videri, ac per hoc Spurius 
re naſcetur*. . | | 
About the Ageof Conſtantine Imp. the Roman Law attributed the name 
of Natural Children to another ſort of Illegitimacy, which had a Being in- 
deed, but no particular Deſcription, before; unleſs Filiiex Concubina nati, 
or, ex Concubinatu, ſhall be thought ſo. And now the Children of cox- 
CVBINAGE, in conjunction with the Offspring of Slaves, by a peculiar 
Emphaſis, paſſed under the Title of Filii Naturales. The Romans had 
been poſſeſſed for a long time of their t-Handed or ſecond-rate Wives; 
who were not unknown to the Law of the Country*, went through ſome 
form, {poſſibly as much as thoſe Wives whodid not contract the sor RN 
MARRIAGE) ef feſtatione inter poſita, ſeſe alicui in Concubinatum dabant. 
P. CERVONIVS P. F. MARINVS 
TESTAMENTO FIERI IVSSIT 
SIBI ET CINCIAI SEX F. SECVNDAI 
VXORI CILIAI CONCVPINAT-. 


LOCVM SEPVLTVRAE DONAVIT 
C. VOLGIVS FVSCVS CON 
LEGIO IVMENTARIORVM 
| PORTAE GALLICAE 
POSTERISQVE EORVM OMNIVM l 
ET VXORIBVS CONCVBINISQVE. = 
| -F 2 
| ie 


MARRIAGE. 23 


The Union itſelf was a kind of Licita Conſuetudo, was called Semi- 
Matrimonium and Conjugium inaequale The Concubine, quae Joris loco 
ne nuptits in domo erat, Huiyc og, Vice-Conjux, Convictrix, Vxor Gratuita, 


Amica, etc. '; and ſometimes Matrona and Materfam. almoſt with the 7 SeeD. 50.16. 


ſame Propriety as the Lawful Wife, whom She is ſaid to imitate ; much 1+ 


, ; : KEE D. 32. 1. ag. 
in the ſame language as Adoption is ſaid to imitate Nature. It muſt not x 45 1 
be forgotten, that the Greeks had this kind of Wife allo*. | 34-9 9 
| 2.567 


Concubinage therefore may be thus defined: Viri unius cum una mu- C. 5. 27. 3. 


lere Conſuetudo Legibus non incognita. The Concubine, Ea, quam quis 8 in 
eſpaſ. 3. 


non mariti animo, ſed concubitus cauſa, fine ſtupri tamen crimine flagi- paul Samtent.! 
tiove, domi habet. It is manifeſt from hence, that this Sort of Conjunc- Lib. II. Tit. 


tion mult be intitled to Privileges by the Roman Law, to which every . 1. 
other ſort of illicit, or (to conform to their Syſtem and Sentiment) - Bien 2 De 
lallow'd Commerce was a Stranger: As the Certainty of the Father, Neaer. T. III. 
upon which ſo much depended, was as well eſtabliſhed, as in lawful Pg. 624. 
Matrimony. _ 

This Practice, to the great Scandal of Chriſtianity, was by two 


Chriſtian Emperors, Con/tantine? and Juftinian®, not aboliſhed, but re- »C. 5. 26. vnic. 


gulated. The New Law ſtood thus: Concubina eff Mulier Libera, in- 7 We» 
nupta, quam Vir coelebs domi concubinatus cauſa ſolam habet. Both Par- and "<p 7 
ties by this Regulation were to be ſingle: which Circumſtance by the 
old Law, or at leaſt by former Uſage, was required Adulterii declinandi 
_ cauſa) of the Woman alone. And ſecondly, the Indulgence granted 
to Concubinage was not to be extended to ſuch as had more Concu- 
bines than one. It was attended allo with ſome Reſtraints and Diſa- 
bilities, not very material to be mentioned here. £200 
Thus ſtood this Reproach, warranted, as it were, by Law and Conſti- 
tutions, till at laſt it was abrogated by one of the Emperor Leos, intitled, * Nov. Leon. 


VT CONCVBINAM HABERE NON LICEAT, $5 
Upon this Subject of Concubinage, ſee more in Cyjacius*, and III. Obſerv. 
Hemeccius *. N | | Ts: 
ad L. Juliam 


Baſtardy, by general Conſent of almoſt all Civilized Nations, will and Pap. Pop- 
reduce a Perſon ſo circumſtanced, to be conſidered, as it were, the firſt Pm, 11. 4. 
of his Family. For which reaſon he cannot by Law be Heir to his 


Father; for he has none, at leaſt the Law knows of nones. And upon P. 1. 5. 23. 


the ſame Principles, having no legal Relations, no body can claim a 
legal Succeſſion to Him, except the Heirs of his Body, who ſpring 
from Him, and without whom he had had no Relations at all. . 
There is a notable Diſquiſition upon the State and Circumſtances of 7 
Natural Children, by Ant. Faber*. 1 o which may be added the following: Juriſprud. 


Palaecttus S. R. E. Cardinalis, de Nothis et Spurits. © Ti to Ne. 
Budaeus Annot. Pr. in Pandect. pag. 1 34. ſeq. ptiis, Princip. 


I. IIlat. I. 
| 


* 


Cujacius V. Obſerv. 6. 
Hotoman. I. Var. Diſp. 4. 


Rae vard. II. Conject. 5. | 
„„ (2). NVPTIAE. 
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MAR RIA GE. 
(2). NVPTIAE. 


Defin. Nuptiae ſunt Conjunctio Maris et Feminae * Conſortium omni. 
P. 23. 2. 1. VNitae: Divini et Humani Juris Communicatio“. 


Theo proper Word for Lawful Wedlock with the Romans was Naptiae. - 
Nuptiae. Juftum Matrimonium. Vet. Gloſſ. 


Though indeed Nuptiae is more juſtly and ſignificantly the Celebra- 
tion of Matrimony. Whence Modeſtinus, a Roman Lawyer, intitled 
his Book DE RITV NVPTIARVM. Which is alſo the Rubric in the 

* Digeſt , where this Matter is conſidered. See Caius quoted below?. 

So Scaevola, | | 

pag. 279. 

Virgini in hortos deductae ante diem tertium quam ibi Nuptiae fierent, 
cum in ſeparata diaeta ab eo efſet, die Nuptiarum, priuſquam ad eum 
tranfiret, et priuſquam aqua et igni acciperetur, id eſt, Nuptiae ce- 
lebrentur, obtulit decem aureos dono. Nuagſitum eft poſt Nuprias 
contractas divortio facto, an ſumma donata repeti paqit? 


Inter eos, qui Matrimonio cortur: ſunt, ante Nuptias donatio faaaj jure 
D. 24.1. 27. confijtit, etiamſi eodem die Nuptiae fuerimt conſecutae. 
And hence it comes to paſs, that Nuptiae with the Romans, and Tauss 
with the Greeks, are frequently to be expounded of the Feſtivity, or 
Epulum Nuptiale, which was fo common, and 1 ſo ſumptuous 
upon theſe occaſions. 


Ente [Caligula] KogyyAie Ogecivay i qv race euro og TAM OIx, 


274 


Dion. Caſſius Or To eyſeyunpiy auryy Iain Karreevic II eic EYNEQPTAZE., | 
er Zonaras: I. e. In Coena nuptiali quam celebrabat. 

| Ti; dais, Ti de N 50 ETAET® 3 rie de os e 3 
4 2 5 EAα ,, ye TAM Or; eve #% epavog rade / giv .* 


A Paſſage very unhappily tranſlated, where, i in the Ogi, Mee 
9 one kind of Convivium, Tape; a ſecond, and Egavoc a third. 


Teo; bY 640 % Gebt EAcoy Meve Ad Uανν. 
| Te d' evpoy AAINYNTA TAMON NN ry, 
Id. Odyſſ. Talos, 105 Iuyareos Ep move, 65 875 08% *, » 
. 2. | 
K. A euruxeirm. Ti, 3˙ E lege vm; 


A. Oray Le EUTUYNG eAby KUKAG. 
X. 8 RIAA 8˙ 30 Taudhs Lepa des; 5 


® DPuodnam epulum, quaeve haec turba e 7 ? guod vero te opus urget ? 
Convivium ? an Nuptiae? quoniam haud & . haec ſunt. 


+ Ad domum autem agebant Menelai glorioſi. 
Hunc vero invenerunt exhibentem nuptiale epulum multis fodalibus, 


Filii atque filiae eximiae, ſua in domo. 


A. 
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| | wen, in 
A Tov TOLETWP ven, xz FAMOTE IOIOTMEN, xz rig Gay ual Auf: 416, 
TATE W 5 3 | 5 Demoſth: c. 
Onetor. I. n. 


Ar N g £V Lrxis TOTE 1 pita FAMOYE TOY > wic did 27. Ed. Par. 


„ rg 2 Plutarch. 1a 
\ Anton. p. 74. 
Kal - PAMOE Eyevero & Kan 11g TM] . Ei 05 X Ed. Bryan. 
o Ings5 04 Habrral a ονο , eig ro AMON“. 7 Joh. II. 1, 2. 
So Nuptiae: | 


Si Donationum ante Nuptias, vel Dotis In firumenta defuerint, pompa 
etiam, aliaque Nuptiarum celebritas omittatur * 


Non aliter intelligi conditionem efje adimplendam, vel non extenuandem, 
niſi ipſa Nuptiarum accedat feſtivitas ?. 91. 24 cod. 


Nec ultra exſpectato, quam dum facrificu gratia Claudius Oſtiam pro- 
ficiſceretur, cuntia Nuptiarum ſolennia celebrat*. Tacit. XI. 


Porrecto Ambroſiae poculo, Sume, inquit, Pſyche, immortalis eſto : nec IN 
unquam digredietur a tuo nexu Cupid, ſed iſtae vobis erunt perpetuae 
Nuptiae. Nec mora, cum Coena nuptialis affluens exhibetur. Accum- 
bebat ſummum torum maritus, Pfychen gremio fuo complexus *. 2 Apul. Met. 


Le. 


1.6. pa . 
RQuadringenta dedit Gracchus ſeſtertia, dotem TED 
Cornicmt, froe hic retto cantaverat aere. 
Signatae Tabulae : dictum, Feliciter : ingens 
Coena ſedet: gremio jacuit nova nupta maritis. 3 Juvenal. II. 
Sat. 117. 


This i is that AMON ici denderTapus, the Feſtival of "fourteen Days 
Continuance, that was made for the Marriage of Tobias“: As Twelve + Tobit VIII. 


was for the Daughters of Adraſtus*. | | 19. 
And this will explain, what 1 is otherwiſe inexplicable, a Fragment in Tleb. 30. 
Stobaeus * , *Serm.68.fin, 


TAMOYYE euTeAE 9 cori Wose iy 7 


This Nuptial Feſtival had a good deal of Religion blended with it: nor 
was Sacrifice wanting upon the Occaſion, of which the Ancients were ſo 
liberal, and which enter'd into moſt of their Civil Tranſactions, as Servius“ ad Virg. III. 


_ 8 en. 136. 
1 C. Sint igitur Jet, Quo v vero die ducet eam? 
A. uum Lunae felix venerit orbis. 
C. Famne mactaſti Deae initiales victimas nuptiarum filaae ? 


A. Mattabo. Nam in hoc negotio jam ſumus occupati. 
C. An vero deinde celebrabis convivium nuptiale ? 
Sed harum rerum gratia, et N e Feſta celebramus, et maxime propinguos invis 
tamus. 
* Ac fertur, quum ad Hippiae mimi nuptias invitatus tatam noctem per potaſſet 
1 Et erat 7 Nuptiale in Cana Galilaeae Hocabatur autem vl. et diſcipuli ejus ad 
lum, 
t Nuptiale Feftum frugal: fit, et par tuae Conditioni. 
* writes 
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MARRIAGE. 
| writes: Apud Veteres nequeV xor duct, neque Ager arari fine ſacriſicis per- 
* Ter. Phorm. actis poterat. So Spatium vocandi, facrificandi'. Oecl yawn eferinu?, 
* Homer. 4 Like the Benedictio Sacerdotalis. So Didymus u pon Homer, expounds 
d > ., £974 vie, a Son born & AAA:SOYXHTON yapey. Something like a 
Son born of a Clandeſtine Marriage. And this was a diſtinguithing 
Circumſtance between Marriage and Concubinage : | | 
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2 ſamblich. | x veOng w rg WREANGKI TUYST 095 *F 


inv. Py thag. | . 8 . 
c. 31. WMhere We are informed by a A "ue Scholium : Talg yap perncai; 


TUVOIKELY MEAAOVTES eh, Tai DTANAGKT: E, Cg. [ 108 
Nuptiae, lay they, comes from Nubendo. Vuptias dictas eſſe ait Santra 
ab co quod Nymphaes dixerunt Graect antiqui yapuor. inde novam nuptan 
vec wp. Cornificins, quod nova petantur Conjugia. Curiatius, quod nova 
pacio fiat. Aelius et Cincius, quia Flammeo Caput nubentis obuolva ur, quod 
3 Feltuss Antiqui obnubere vocarunt. For the Bride, whoſe Modeſty was much 
conſulted upon this delicate occaſion, was conveyed to the Houſe of her 
intended Huſband, with her Head covered. The Covering was yellow or 
clay-colour, and had the peculiar name of Flammeum. The Remains 
of Trypho an excellent Sculptor of Antiquity, in his Marriage of Cupid 
and P/yche, and the Nuptiae Aldobrandinae, a very curious Piece of Roman 
Work, now in the Villa Aldobrandina, exhibit this Particular in a very 
ſenſible manner, and likewiſe happily illuſtrate that Verſe of Zucan, 
which is ſo expreſſive of this part of the Ceremony: | 5 


+ Lucan, II. Lutea demiſſos velarunt Flammea valtus*+. 


os Et ſonus tibiae Zygiae mutatur in querulum Lydium modum : cantuſue 
luaetus Hymendei lugubri finitur ululatu : et puella nuptura deterget 
5 Apul. Me- lacrymas ipſo ſuo Flammeos. 5 19 
TIF vg Ipſe per licita atque illicita foedatus, nihil flagitii rehquerat, quo cor- 
ruptior ageret, niſi paucos poſt dies uni ex illo contamimatorum 


grege, cut nomen Pythagorae fuit, in modum ſolennium conjugiorun 
denupſiſſet. Inditum Imperatori Flammeum. Vifi auſpices, dos, 
et genialis torus, et faces Nuptiales, cunfla denique Sſpeftata, qua? 
CTacit. XV, etiam in femina nox operit*. _ | 
in muliebrem naturam transfigurare conatus eſt: 


Annal. 37. 
2 the Puerum Sporum / 
cum dote et Flammeo, per ſelenne Nuptiarum, celeberrimo officio, 
* deducſ um ad ſe pro uxore habuit”. 
"9 4 | . ; ' * A » * 
It ſeems to have been a Ceremony in the Chriſtian Church, for ſome 


time at leaſt, that Women ſhould be veiled, particularly, during that So- 
Oſſe. Ecel. 9. lemnity. Jidore endeavours to account for it, by telling us, that it was 


— 


$ Ad temperantiam quogue referendum eſt, quod Crotoniatis perſuaſit, ut @ profano [ie 
fecrificits peracto] et ſpuris pellicum commercio ſe abſtimerent. | 555 
| Dui feminas rite deſponſatas ducturi erant domum, ſuecriſicia peragebant : qui vero Con- 


cabinas, non. | | 5 
| 1 mean 
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meant to put the married Woman in mind of her Subjection, and the 

Obciſance She owed her Huſband. Something more upon this head 

in a Diſſertation of Tac. Gothofred, De velandis mulieribus, where he 

attempts an Explanation of that famous Text of St. Paul, Aw 188 
ipeihes 7 yum EC uc lav Exe Em ri Kepann;?. | 

Ipjae enim ſunt, quas ſubje&as eſſe oportet : propter quas Poteſtas ſupra 
caput haberi debet. Velamen jugum illorum eſt *. * 


It is for theſe Reaſons, that the words Nubere, Nuptum, etc. are not land. 
applicable to the Bridegroom. Whence Martial very facetiouſly*: VIII. 12.1. 


* r dey ˙ ˙ — n 7 > 


r — 42435959445 
N 


* : N 
S F = ade 25 oy ee} Weds; nts: wu —— AR I I'S tents AGRA e ee Rr Kg 

- DR 7,1. V9 e Fe ee ee 8 RAKE, IN WMP =, 2 — os rare nr 

* 296%? 5 r r 2 n IE 2 * . R 


91 Cor XI. 10. 


Vxorem quare locupletem ducere nolim, 
| DPuaeritis ? JW xori nubere nolo meae. 

Hence, when ſaid of the Man, it was underſtood of that Abomina- 
tion, quod non proficit ſtire, as the Emperors Conſtantius and Conſtans 
very well exprels it“. 

Barbatus rigido nupſit Calliſtratus Apro, 

| Hac qua lege viro nubere Virgo ſolet. 
Praeluxere faces, velarunt Flammea vultus, 
Nec tua defuerunt verba, Thalaſſe. Tibi. 
Dos etiam dicta eff. Nondum tibi, Roma, videtur 


Hoc fatis ? Eæſpectas nunquid et ut pariat * ? Martial. XII. 
42. 


20C. 9. 9. 31. 


In the ſame manner as Nubere was appropriated to the other Sex, ſo 
was Ducere to Ours; | | 

Cuſtodes das, Polla, viro; non accipis ipſa: | 

Hoc eft uxorem ducere, Polla, virum. Id. X. 69. 


And that with great juſtneſs and propriety. For Domi-duttio was a 

principal Ceremony in the Nuptials of Antiquity; And the Houſe, 

where the Nova Nupta erat ducenda, was not Hers, but the Huſband's, 

the Domicilium Matrimonn, as it is elegantly expreſſed by Pompontus 

in the Law to be next cited. She was to leave the Habitation and 

Fortunes of the Family She ſprang from, and by this Solemnity ſhewed 

that She now incorporated into thoſe of her Huſband. . 


Mulierem abſenti per literas ejus vel per nuncium poſſe nubere placet, 

fi in domum ejus deduceretur : eam vero, quae abeſſet, ex literis 

vel nuncio ſuo duct a mariio non poſſe: deductione enim opus ejſe in 
Mariti, non in Vxorts domum, quaſi in domicilium Matrimonii®. P. 23. 2. ;. 


Domi-ductio was looked upon as Conſummation : and what gave the 
form and laſt hand to the Contract. Till that time the Bride was Sponſa, 
and no longer. | „„ | 


Cum in te fimplicem donationem dicas factam efſe die Nuptiarum, et in 
ambig uum poſſit venire, utrum a Sponſo an a Marito donatum jit : ſic 
diſtiiguendum eji, ut, fi in tua domo donum acceptum eft, ante Nu- 

2 b | ptias 


| | tias videatur facta eſſe 1 * guod ſ% penes ſe dedit Spor, 
C. 5. 3. 6. 99 Fr poſfit : ag = furſti ®. of EY 5 5 
Cur Juerit. ſub hac conditione legatum, $1 IN FAMILIA NvPSIs8er, 
videtur impleta conditio, ftatim atque ducta eft Vxor, quambis 
nondum in cubiculum mariti venerit. Nuptias enim non Concubi. 


P. 35. 1. 1. Tus, ſed Conſenſus facit“. 


This Celebrity of Domi- ductio is well deforibed (it is too much to 
dwell upon here) by thoſe who have illuſtrated the Rituals and Cere— 
monies of the Roman Nuptials, Brſonius particularly, Caſalius, Ant, 

*ad D. 24. 1. Hotoman, and Dion. Gothofred®. 

6 Indeed the Rites and Ceremonies which attended this Celebration, 
were very numerous; and many are upon Record. I may poflibly be in- 
_ duced in the courſe of theſe Papers to ſpeak to one or two of them, 
which, I think, have not yet been well accounted for. In the mean 
time I ſhould think, that from the ancient Sculptures, Medals, Bas- 
Reliefs, Paintings, etc. a great Light might be thrown upon this Sub- 
ject. It is too copious and extenſive for my preſent Deſign: it may 
not — be thought ſo, if I have either leiſure or encouragement 

to enlarge it. 

But to return to my Etymology of Nuptiae. Though ſeveral of the An- 
cients, as We have ſeen, deduce it a Nubendb, i.e. Tegendo, and many Pal. 
ſagesarenot wanting toſupport that Etymology, yet is it much more rea- 

ſonable to ſuppoſe withagood Writer, who has managed this Subject vet 
* ſucceſsfully, that it is very unlikely it ſnould take its name from ſo incon- 

| *Iidor. Ety- ſiderable a Circumſtance. Quod tegeretur Caput, Nuptiae diftae?. I ſhould 
mol. IX. 8. ſcarce believe it. There is a Hebrew Radix conſiſting of the ſame Ele- 
955 xx Vn. ments, which ſignifies Procreation, Increaſe, Fruit, Birth, and Production. 
Oy praeus de which being the very end and deſign of this Inſtitution, Ithink bids much 
Cabin · fairer for the Etymon, than any that can be well aſſigned. This was both 
the Letter andthes pirit of the Contract; for the Stipulation was attended 
with this Profeſſion or Declaration, LIBERORVM QVAERENDORVM CAV- 


238 SA*, It is remarkable that the Greeks diſtin . their Lawful Matri- 


35. 1. 15. 


nn by the ſame Form of Expreſſion: 
5 125 IIag Abnvaios udien XAT. owe EII' APOTPQI IAIAQN eaeyer: 
D. Auguſtin. viyvec ha.. * 


Serm. 244. 
e Aęôrę [ Aratro] is not the word here, as many have obſerved, but 


* Iidor. Pelu AOT (Aratione. ] So Lucian, alluding | to this very Practice , 


fiot. III. Epiſt. 

9902 ch EI 0 rig EMT EAevbegay euvaica tis THY CIKAGEY 22 mapa, EI 
+ in Timone APOTMI wail» uu 71— | 

b n * EZw ce YXueryv Weicwuy EI APOTAM 3 xc 22 boomt I 


Phrodiſ. 11.2. — 
* Apud Athentenſes Legitima Conjunttis Prolis ſerendae culo acta eſſe dicebatur. 


+ Si quis contra Væorem lege domum duxerit ad liberorum ſationem 
Te Væorem habebo libe torum ſerendorum cauſa juxta leges Graecerum. 


Teryag- 


. 


Toa G ric 755 GUT οα QaUTYV e ey, 5 er APOTQI 
@ audwv ty viT wv ecco Ty yETo fas v 8 
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MHAIOE TIIO POT KAI APOTOT EHI HAIANN TEKNQEET'. || 5 
| njug. Frae- 


The Roman Marriages were of two Sorts, So/ennes and Minus Solennes. cept. 


6 Avid ee I, 
Epiſt. 19. 
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Legitima ſunt Nuptiae, fi Romanus Romanam, Nuptiis intervenien- 


tibus, vel Conſenſu, ducat uxorem*, | : Cai Lali 
55 : . it. 4. ü 
The Solennes again were either 9 


or COEMPTIONE. 


= 


Vxores enim Dit habent, atque in Conjugalia ſvedera condittonbus 
veniunt a e uſu, farre, coemptione genialis ledtuli ſa- 
cramenta conarcunt?. | 9 Arnob. adv 


- 
x - <* I o Se, . * - 
ee Son PO ee 
CC Eee ISA WITTY Cw PA oe THe s Hes! + C5 pet a 


| | | | Gent 1.4 pag” 
To os vu. elrig ouſyiyvoro TM, N TAG PETE Jewv 2 IEPſ2.N 140. 5 
TAM N t#xb£oay as r cia, QNHTAIE, dre AAAQI OT OI 296. Boethivs 
OTN TPOILQI xruraig. Topic. 


3 ithoei Not. 

Tribus modis apud Veleres Nuptiae ſiebant, vs v, fi, verbi gratia, Mu- 2 
lier anno uno cum viro, licet fine legibus, fuiſſet: FARRE, cum per 555 . 11 
Pontificem Maximum et Dialem Tluminem, per fruges et molam ji“ 
falſam conjungebantur, unde Confarreatio appeilatur, ex quibus 
Patrimi et Matrimi naſcebantur. COEMPTIONE vero, atque in 
manum conventione, cum Ilia in Filiae locum, Maritus in Patris 
veniebat, ut fi quis prior fuiſſet defunttus, locum hiereditatis juſtum 


alteri faceret ef 2 Servius ad 


Se | | | Virg. I. Georg. 

It may be proper to be acquainted with the Diſtinction, though Diſ- 31. a 
uſe has made it leſs intereſting. _ | 

I. vs v. By this is meant Preſcription. When a Woman lived with a 
Man for the ſpace of a whole Year, Matrimonii ergo, She became his 
Property by Preſcription, Y/u capta fuit, like other moveable Goods, 
by the Law of the XII Tabb. Till the Year was expired, She was 
called Yxor or Matrona only, not Mater familias . 


Gell. XVIII. 
6. a 


mn — 2 » 
— 2228 — e 8 


92 circa a turpi quaeſiu cam excitavit, atque amaſium ſuum in Væorem legitimam duxit 
liberorum ſerendorum gratia. 

Athenienſes tres arationes ſacras obeunt, unam in Sciro, antiquiſſimae Segetis monumentum ; 
ſecundum in Rarea ; tertiam ſub ipſa urbe, quam a jugo laum Buzygium nuncupant. His 
omnibus ſanctior eſt aratio atque fatio procreandorum liberorum. 

* Yued ſiquis cum muliere guadam congrediatur, hactenus tantum facict, fi illam ſacro Ma- 
trimonio, praceuntibus deorum auſpiciis, damum adduxerit, tue emptam, ſiue juſto alio modo 
cemparatam = | | 

And 
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280 MARRIAGE. 
And moreover, an abſence of three Nights would interrupt the Lu. 
Gell. III. 2. capion, or Preſcription, according to the ſame Syſtem of Law. Which 
= 41. 3-2- Interruption was called Y/urpatio: J ſur patio eſt Vſucapionis Interruptis, 
VeP-29% This Uſe or Cohabitation, was the ſimpleſt Form of Solemn Wed. 
lock among the Romans, and perhaps the oldeſt. Such as prevailed at 
the Foundation of the Empire, when the young Romans, at the Rape 
of the Sabines, took themſelves Wives, and made them ſo with no 
other Ceremony, than that of Preſcription. . 
2. The ſecond Solemn Marriage with the Romans was FAR RE, or 
„Pionyſ. Ha- as it is ſometimes called, CONFARREATIONE®, „ 


lic. H. 25. | We . 
8 Farre convenitur in manum, certis verbis et teſtibus decem praeſentibys, 
4 5 Tit. et folemm facrificio fatto, in quo panis quoque Farreus adhibetur“. 
Add. XI. 13. Ii ſacris nihil religigſius Confarreationts diyculo erat: novaeque nuptac 
XXII. 14; farreum praeferebant-., | 


5 Plin, XVIII. A | 
: | It appears from hence, that this was a Contract attended with a par- 


: ticular kind of Sacrifice, and moreover atteſted by proper Witneſſes, 
And a Marriage thus contracted was to be diſſolved by another Sacri- 


ficial Solemnity, which was called Diffarreatio. fs 
Of all the Marriage Ceremonies This was the moſt ſolemn and re- 


ligious: and its Effects the moſt conſiderable. Lv Em 7 KATH 
T ES duet (e025 uva ic adh, ! CT ANT WY elves Nee TE leg d 
GM: Ha- Ky KANpovopuoy, TOY GUTOY TEOMOY WATER Ky WATL Iuyarnhe?. | | | 
«pl. 71. ] have obſerved above' upon the nature of Sacra Domeſtica, that they 

were guarded with a very particular Attention, and communicated 

only upon the moſt weighty Conſiderations. A Marriage therefore 

which convey'd ſuch an important Right, muſt be of all the moſt ri- 
Pag. 76. tual, and required therefore, as We have ſeen formerly*, the At- 

tendance of the Pontifex Maximus, who had the Super-Intendency in 

all Matters of a Religious Nature. 3 

This Solemnity was gone into Deſuetu 

* IV. Annal. according to the words of Tacitus: 


9 | EY 
Confarreandiconſuetudinem aut omiſſam, aut inter paucos retentam fuſe. 

3. The Third and laſt Ceremony was COEMPTIONE. | 
Coemptis eft, ubi Libra atque Aes adhibetur, et Mulier atque Vir inter 


de about the time of Tiberius, 


Viet * ſoſe guaſl Emptionem actunt +. | | 
irgil. IV. 5 8 3 ; | . | 1, 
Acn. 103. Coemptio certis ſolennitatibus apud priſcos peragebatur in contralend 


Malrimonio, et ſeſe coemendo Vir et Vxor interrogabant. Vir ita: AN 
MVLIER SIBI MATERFAM. ESSE VELLET? Ila reſpondebat, v EI. 
LE. Item Mulier interrogabat, VTRVM VIR SIBI PATERFAM. 
ESSE VELLET ? Ille reſpondebat, VELLE. Ttaque Mulier 11 Viri 


* Vxorem quae converit cum Viro juxta leges ſacras, participem eſſe emnis ſubſtantiae, ami 
wngue ſucrorum, et here:'em eſſe ita uti Filia Patri eſt. SE: | = 
13 | ma Hun. 


manum conveniebat, et vocabantur hae NVPTIAE PER COEMPTIO- | 
NEM, et erat Mulier Materfam. Viro, loco Filiae“. : * ad IV. 
Which may not rf nen be compared with ſome of our Mo- 8 
dern Rituals. _. 
Servius again upon "this Paſſage of Virgil“, F ; 51. Georg zi. 
Tegue Abi generum Tethys emat omnibus e | 
has the following Note: . 
Nuod autem ait EMAT, ad antiquum Nuptiarum pertinet ritum, quo 
ſe Maritus et Vxor invicem coemebant, ficut habemus in Jure. 
Tribus enim modis apud Veteres Nuptiae fiebant, Vu 
Nubentes veteri Lege Romana aſſes tres ad maritum venientes folebant 
ferre, atque unum, quem in manu tenerent, tanguam emendi cauja, 
marito dare: alterum, quem in pede haberent, in foco Larium Ja- 
miliarium ponere : tertium in Jacciperto cum condidifjent, compito 


vicinali olere reſignare 7. INonios Mar- 
7 9 cellus XII. 50. 


This ; Coempti i is ſufficiently explained by the Writers of Roman Anti- 
quities*. It appears to me to be a kind of EARNEST, as We call it, vzz. * Briflonius, 
the Money which was advanced, Dicis cauſa, in all Contracts, of which Done. FA 
this Treaty had a great Reliſh : though it was not ſtrictly a Contract | 
to all manner of purpoſes, in the Apprehenſion of the Roman Law. 

I am the more confirmed in my Opinion from the firſt Quotation of 
Servius? upon this occaſion. The Aes and the Libripens, that Form pag. 280. 
of Bargain and Sale had a place in many other Conveyances, as all 
know, who are acquainted with the at Tranſactions of Emancipatio, 

Te famenti-fatio, . 

But whatever it was, I think, it was not ; peculiar to the Romans, 
2s Plato will witneſs for me. e * Pag- 279. 

80 Euripides, | | 

| Puvainces belle, % MWTETOY @urTov, 
Ag WEWTH prev der u dre D 
| ITOLIN HPIALTOA *.* | 2 Medea v, 
We find an old Cuſtom of the Thracians, among others, for the *3* 


Huſband to purchaſe his Wife of her Relations: Thus Seuthes * ſays, * Xenoph. A- 


b. J. . 
Lol d“, 4 Serogan, 2 Iuyerige daca, 9 elrig Tos 851 Juyarhe, QNH- 7 Edit. * 


YOMAI Opaxito vote 7. utchinſ. 
ox [ Thraces] Ta rex er Rexerj rag d ragbiruc c 4 PUAGTTEC 


8 


4 c 0874 aur, GCerorai ada cg Hie gecbas rag de _yuvecieas; 
i QUAGT TEC, x5 QNEONTAI rag Yuen Wage, | Twv Yovew? 


nu r peyonus *. || | 7 4 Herodot. 
— — — — Terpſich. init. 
* Nos mulieres ſumus miſerrima propago, | Add. Arniſ. 
Quas primum quidem oportet maximis cnn de Jure Con- 
Maritum emere. nub. pag. 10. 


+ Tibi 1 vero Xenophon, etiam filiam dabo, ac ſi tibi fila e, eam more Thracico enam. 
Liberos % conditiane avehendi venundant : virgines autem non afſervant, ſed quibus libuerit 


Nan I do 
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II. Polit.. I do not think this Paſſage, which is I: from ae. comes 


up to the Point, viz. 


Tes vag agi ven Me G kb 3) PaeCagoile Evidypapog; err 
TE reg o EMAnmves, % Ta I'YNAIKAZL EQNOTNTO HAP AAAH- 


AQN. 00 Te Ao ra geh 654 TE yopiphcov, evyby WATEY ig. 


This is not like treating of a Nuptial Ceremony, and ſuch a Cere- 
mony as was in uſe when the Author wrote. It is a different thing, 
when Men parted with their Wives for Money, if that be the ſenſe of 
the Place, which I am inclined to believe. | 

THESE Two laſt Solemnities wrought each of them an Effect, which 7 
the Former did not. And That was Conventio in Manum : 

Genus enim eft Vxor : ejus duae Formae ; una Matrumfam. earun, 
quae in manum Cconvenerunt ; —— earum, quae tantummodo 
Cie. Topie. Vxores habentur*®. 


3» 

The Woman was to the Huſband in the Place of a Daughter: and He 
to Her as a Father. They were the One to the Other ſui Heredes, and 
the Survivor ſucceeded to the Eſtate of the Other : | 

Coemptione vero atque in manum Conventione cum Illa in F FM locum, 
Maritus in Patris ventebat, ut 4 quis prior fui t de e locum 
8 in hereditatis Juſtum alteri faceret * s 
Georg. 31. Vxor quogue quae in Manu ejus eft, ſua heres eft, quia ; filiac loco eff”, 


7 q - : 
e yew That She was in loco Filiae* upon this Occaſion, there are many 


Tit. XVI. Proofs. She acquired nothing for herſelf (which was the caſe of 


Dionyſ. Ha- C/i/dren and Slaves) but for her Huſband: 
lie. above pag. 


280 AQuandocunque in manum convenerat, omnia protinus, quae doti dice- 
9 Serv. ad bantur, marito  ſerviebant . 

Seht. . Cum mulier viro in manum con venit, omnia, quae mulieris fuerunt, viri 
« Cic.: Topic, unt dotis nomine. 

4 And accordingly, like Children and Slaves, She might have her Pe- 


culium, or private Property, permittente poINO. For that alſo was the 
name which the Huſband, upon this Erancoples had a right to, and to 
which Gra is e to allude, _ | 


Connubia nofira 


IV. Aen. | Reppulit, ac Dominum Aencan in regna receprt*. 7 
: 1 „„ And this Term We find in ſome Paſfages of the Roman Law. But 
C. 3 29. 8:1. of this Menage* may be conſulted at leiſure. Time indeed, and Com- 


Amoen J. C. plaiſance to the Fair Sex, inveſted the Ladies alſo with the Character an- and 


Cap. 2 
PEN cum vir is concumbere finunt : at res aſſervant ve hementer, eaſque magno dere a parentibus 


coemunt. 
* Antiquiores leges valde ſimplices effe et rudes. | Graed enim ferro incedebant armati, t 


uxores a ſe invicem coemebant. Et guaccungue N reflant legum antiguiſſimarum, Junt 


al ſur diſſima. ; A 5 2 
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| Appellation-of Domina 5, But ſurely it was a great Revolution of Lan- * See Fabrett 
guage, that could juſtify the following Epitaph: | Inſcript pag. 
| | O. 
. D. M. - | ole J. e. 
AEMͤILIO VALERIO + raped 
CHORINTO HOMINI BONO | A: Faber. add 


QVI. VIXIT ANN. XL. | Tit. de Nupt. 


 DEFUNCTO HONORIBVS AEDILICIIS- e 
ANTONIA TORTONIA i 
MARITO OBSEQVENTISSIMO 
1 „„ 
So Apuleius has Ob/equentifſimum Maritum. | *Apolog. pag. 
The Huſband had alſo the Power of Life and Death over Her, as i Cena 
over her own Children; and like them She was called by his Name vid. Caſau- 
alſo ; as Heineccius, who has well explained the Circumſtances of In bon. ad loc, 
Manum Conventio”, will inform you from the beſt Authority. 2 2 
If from nothing elſe, however from the Participatio rerum ſacra- A _ 
rum, it is evident that She was /ub poteſtate Mariti, and claſſed with Tit. X. 56. 
his Children, who are always deſcribed by Conſtituti, Manentes, Re- 4: 


ftenti in ſacris aternis*. So in the old Gloſſes: In ſacris Parentum See Gotho- | 
\ fred ad C. 8. 


er Tus ri tguTicg Ts rg e And This is the Expreſſion when 43 10. 1. 


the Adopted leave the Power of the Natural Father, and paſs over into 282 
| 1 75 ult. pr. . 


that of the Adopter:  _ „„ 
Et aliguantulum adjuvabat heredes, quad M. Annaeus in Sufenatis 3. 28. ult. 2. 


familiam ac ſacra tranfierat?. 9 Valer. Max- 


Before I take leave of this Subject, let me obſerve 

1. That Confarreation, or the Solemnity of Sacrifice, does not ſeem to 
conſtitute a new or diſtinct Species of Nupriae : but is only a religious 
Rite, which either attended the Marriage Contract or not, pro arbitrio. 

2. That Confarreatio, Coemptio, etc. were not peculiar to the Roman 

Conſtitution, as We can gather from the Paſſage which I have produced 
from Plato: And that the legs yaues of that Writer, and the ie vous 
of Dionyſ. Halic. mean pretty much the ſame thing. ; 

1 That ſome People have concluded, that the Yxor Yu capta, i. e. 
after any one compleat Year, without Interruption of Uſage, and not 
till then, was as much in Manu et Mancipio Viri, or did convenire in 
Manum Mariti, as by any other ſolemn way of Marriage. And this, "ney 
they ſay, is ſupported by a Paſſage in Tu/ly*. XVk- —- 


In Manum, inquit, convenerat. Nunc audio. Sed quaero, Vſu an Fro L. Flac- 


Coemptione. - | co, 5 34+ 


But this is very precarious : As ſome MSS. there read Manum, and ſome 
lupport Matrimonium. | 
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thod of Proof: for one great end and deſign of theſe Solemnities was to 
attend the Contract, and render it notorious. 5 
Again. Conſent forming a Contract, and Contracts being generally 
attended with Deeds or Writings, ſo alſo were theſe Matrimonial Con- 
tracts ſometimes attended, for Security or Notoriety ſake, with what 
were called the Nuptialia Inſtrumenta, or, Tabulae Nufptiales. But 
theſe, like Marriage Settlements, which are of no Avail but with the 
Wealthy and the Proſperous, were often ſuperſeded, and the Conſent 
and Concurrence was left to be gathered by any other Congluſfion that 
could be made ?. 3 1 
When Marriage came under Eccleſiaſtical Cognizance and Juriſdic— 
tion, this Union, by ſimple Conſent alone, became diſcountenanced. It 
was then that Banns or Proclamation, that the Benedictio Sacerdotalis etc. 
were required; and the Diſtinction between Public and Clandeſtine 
Marriages grew into uſe. Concerning which ſee Go7hofred upon Leos 
Conſtitutions . Marriages of the laſt Sort, i. e. Clandeſtine, have in 
ſome Countries been held valid, and indiſſoluble, after they were once 
contracted, and the Children legitimate that ſpring from them: in 
others not. Concerning which ſomething in my laſt cited Author. 
A Marriage with the Romans contracted ſolo et nudo Conſenſu, or again, 
attended with the Celebration of thoſe Rights of which I have been diſ- 
courſing, is ſuppoſed by ſome to conſtitute the difference between Ma- 
trimonium and Nuptiae. We have alſo ſeen another difference before * 
and We have moreover obſerved, that They are often confounded and 
uſed promiſcuouſly by the ancient Writers, as well Lawyers as others“. 


(3). CONNvVBIVM. 


* 


This is another Word for Matrimony, or perhaps ſomething ſynony- 


mous to Nuptiae. 
Connubium eſt Jus Legitim Matrimonn ”. 
Cannubium eſt Vxoris jure ducendae Facultas*, 
(4). contvelvM. 8 
This alſo differs only in Name: as is plain from Vpian, who? calls 
Marriage, Nuptiale Fugum. It is to be noted, that, although the Idea of 
the Yoke be applicable to both Parties alike, and that they are called 


Conjuges, according to Feſtus, tanquam ejuſdem Jugi pares, yet in the 


Fabrett. In- 
ſcript. p. 298. 


"D. 3. 2.1. 


better Ages, with the Proſe- Writers at leaſt, the Word Conjux is never 
uſed for the Huſband, but conſtantly for the Wife alone. 


(5). CoNSORTIVM. | 
Niuptiae ſunt Conſortium omnis vitae. Modeſtinus *. 
This Expreſſion has its uſe in denoting what in our Marriage Ceremony 
is deſcribed in theſe Words: For Better for Worſe. Conſortium. Eaden 


Condit: Eadem Fortuna. | | ” # F 
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Quid enim tam humanum eſt, quam ut fortuitis caſibus mulieris ma- 
ritum, vel uxorem viri participem eſſen? ng 24,3. 22 
This Community, or kind of Partnerſhip, (notwithſtanding what 
We have obſerved before of the Dominion of the Huſband, even over 
the Perſon of his Wife, who was in ejus manu et poteſtate was partly 
intended by the Roman Law, and is ſupported by many favourable Con- 
ſtructions in it: where the Wife appears to be a kind of Com-Domina*+. * C. 9. 32. 4. 
And therefore, out of Tenderneſs for this Alliance, and in honour of 
the married State*, An Action of Thievery or Larceny did not lie P. 25: 2. 2. 
againſt the Wife after Separation, but, what had a ſofter name, Actio 


Rerum Amotarum. | TENTS | 

Rerum amotarum judicium fingulare introductum eſt adverſus eam quae 
uxor fuit : quia non placuit cum ea furti agere poſſe ; quibuſdam 
exiſtimantibus, ne quidem furtum eam facere, ut Nerva, Caſſio, quia 
Societas Vitae quodammodo dominam eam faceret'. 


Again. They were given to underſtand, that They had in great meaſure = 
all things in common between them, by the great Care which their Law Rutgerſ ad 
took to reſtrain Donations between Huſband and Wife : a Point, with ig per 
which their Books are much taken up. This I prefer to the other Reaſons _ 
which have been brought to diſcourage that ſpecies of Alienation. And 


Plutarch”, who recites many, gives the preference alſo : ? Quaeſt, 
„ Rom. 5. 


Aid Ti de gogo ActGeiv avops Wage YUKO, Yy Y wage avòͤgog ame 
pyTa ; H pwarnev ors der KOINA — YUvauZ iv eb TH d, — 


s TH YUIUKG! 3 pceOaves vg 0 N To dobev, a nyeioda 
Laſtly, it is viſible in many parts of the Ceremony, as in the well- 
known Formulary, 8 


. _ _ vBI TV cAlvs, IBI EGO CAIA*, | 4 Plotarch; 
ſo moreover in the ſymbolical Rite of Fire and Water, which made ſo Praecept. 
conſiderable a ſhare in the Nuptial Celebration, as to be accounted the . 
very Eſſence of the Solemnity: | 


Quoc faciunt juſtos Ignis et Vnda virosꝰ. 9 Ovid. II. de 


die Nuptiarum, priuſquam ad eum tranfiret, et priuſquam l. A. 598. 
Aqua et Igni acciperetur, i. e. Nuptiae celebrentur'.—— P. 24. 1.66. 
Lade ubi ſacriſicas cum conjuge venit ad aras " 
L'efonides, unaque adeunt, pariterque precari 
Incipiunt, Ignem Pollux Vndamque jugalem 3 
Practulit . | Valer. Flace. 
| ID | | VIII. Argo- 
Plutarch here again has many Solutions of this Ceremony. Dionyſ. waut. 243. 
Halic.* leads us to the true one, when He calls it, KOINQNIAN T'Vp0g O . 
* Cur Donationes inter Maritum et Væorem prohibitae ſunt *—— An haec eſt vericr Ratio, quad Yor gu 


tt et urs omnia debent M communia ? Qui enim accipit quod datur, is diſcit pro aliens 
Putare, quod datum non gi. | 


dog. 


<) 
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Loa og v. It expreſſes, that the Accommodations of Life are in common to 
both: Accommodations, which are not to be procured without the Inter- 
vention of Fire and Water. For which reaſon, the uſe of thoſe Elements 
was interdicted thoſe, who were under ſentence of Baniſhment : 


An, quod in his vitae cauſa eft ; haec perdidit exful : 


. WW. | His nova fit Conjunx : haec duo magna putant ' ? 
+ 8 Aqua ad Ignis interdici ſolet damnatis, quam accipiunt Nuptae: vide- 
3 Feſtus in v. licet, quia hae duae res humanam vitam maxime continent“. | 


XI. Obe Upon the whole, this ſeeming Equality of Fortune and Condition in 
! the Conjugal State very well deſcribes to us that Tenor of Adminiſtra- 
II. de A. a tion, which Arifothe calls the Arijfocratical Polity of Man and Wife, 
29 Where the common Intereſt of the Family, and the Duties of Oecono- 
Sen il. my lye upon both alike ; where the Power was in ſome meaſure ſhared 
Thebaid. 189. between them ; and no diſparity, no gradation of Authority underſtood, 


9 Above, pag. but what might fairly ariſe from the ſuppoſed Superiority of the One, 


* upon the conſideration of Strength, of Judgment, and Experience. 

p 2 2 Oro vuv ye yuvanees TIT ANAPAZIN OIKON EXO TZI“. 

HA | Plutarch has touched it finely *: | 

Praecept. Q reg d @boylo, duo Vp: . Ts Bapurips ver To pine, 
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However, let it be obſerved, that this Fellowſhip in Stock and Pro- 
perty, was not the ordinary Diſpoſition of Law, unleſs by expreſs Sti- 
D. 24.3.1). 1. Pulation it was ſo provided. It was a Connivance which the Law 
441.16. ult. ſubmitted to, and, for the Peace and Harmony of Families, rather in- 
dulged the Suppoſition, than confirmed the Right. The Intereſt, which 
the Wife had in the common Goods was L/i#s, non Abuſiis, She had 
not the Property, but the ordinary Enjoyment. | 
That this Partnerſhip was not communt por as ] have juſt now laid 
down, is plain from hence alſo, that even the Wife might in ſome caſes 
4 C. 5. 14. 8. have her ſeparate Property, where the Huſband could not intermeddle#. 
However, that diſtin& Intereſt of the Wife was never favourably looked 
upon, was contrary to all the Principles of good Policy, and, I hope, 
I ſhall not be thought ſevere, when I add, that it calls to my mind an 
s Caſin. II. 2, unlucky Paſſage in Plautus *, | 5 | „ | | 
25. Vnde ea tibi eft ? 
Nam peculi probam nilul habere addecet 
Clam virum: et quae habet partum, ei aud commed: eft, 
Quin viro aut ſubtrahat, aut ſiupro invenerit. 
Hoc viri cenſeo efſe omne, quidquid tuum ef}. 


* Communionem Jgnzs et Aquae. | 5 
+ Duotquot nunc mulieres ſub viris domum regunt. : 
$ Sicut cum ſumuntur dude conſenae voces, cantus gravieri adſeribitur, ita in familia ret 
inſlituta omnes res geruntur quidem conſenſu Cenjugum, viri tamen imperium vel conſilium elucet. 


| (6). CON- 
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e (66). conTVvBERNIVM—© 
This is the particular Appellation, which the Romans gave to the 
Conjunction of their Slaves, to whom They did not impart the Rights 
and Intereſts, the Idea and Effects of lawful Wedlock : Theirs was 


Figura et Imago Matrimonii tantum®. | | 5 Noodt. 


Nee . . Tom. II. pag. 

Cum Ancillis non poteſt efſe Connubium, nam ex ſiujuſinodi Contubernio 4857. col. ms 
Servi naſcuntur”..” ex A Faber, ad 
Inter Servos et Liberos Matrimoniumcontrahi non poteſt, Contubernium tis 5 228: 

poteſt *. 2 | 0. ot 3. 
AQuaeſo, hercle, quid iſthuc eſt ? Serviles Nuptiae? Add: C. 2.21. 

Ser vine uxorem ducent, aut poſcent fibi ? | 5 ” 3 9. 

| = i aul. Sent. 

Novum attulerunt, quod fit nuſquam gentium“. eee 


This Propriety of Language is remarkable in that Paſſage of Varro. „ plaut. Caſin. 
Praefettos alacriores faciundum praemits, dandaque opera, ut habeant Prol. 68. 
peculium, et conjunctas conſervas, e guibus habeant flios. I. de R. R. 
Hence it was, that there was no Proceſs for Adultery between theſe 7 
Contubernales, for there was no Marriage. 
Servi ob violatum Contubernium ſuum adultern crimine accuſari non 
poſſunt *. EE 
The fn, Rights however of Blood, Relationſhip, ezc. were pre- 6. pr. 
ſerved to them; and ſuch inceſtuous Mixtures, for inſtance, were for- 
bidden them, which were againſt the Laws of their Being; from the 
Intereſts of which nothing could divide them. Quria Civuilis Ratio ci- 
vilia quidem Jura corrumpere poteſt, naturalia vero us# Utique *, *J. I. 15. 3. 


C. 9. 9. 23. 


Add. D. 23. 2. 


And be it remember d, that Contubernium is not tied down to Slaves g. J. 14. 5 2. 
alone, but is the Expreſſion for all ſuch Conjunctions, as the Law allows cod. 
not; as Inceſtuous, ec. Which is plain from the Law cited in my P. 50. 17.8. 
Margin“. | Cn WO „ | | 20. 5. 3. . 
= | II. | 
Me propoſed to inquire into the Nature and Eſſence of Marriage, and 

thoſe rational Principles, upon which it is founded. 

We gather by Reaſon and Experience, that This is the only Way by 
which Providence has plan'd the Succeſſion of Mankind; as it has been, 
not unelegantly, called a kind of Artificial Immortality: Damnum dece- 
dentium reparatione novorum rependere. And as this is a manifeſt Deſign 
of Providence, it is as manifeſtly, the Duty of Mankind to conform to 
it: with what Degree of Obligation, We ſhall ſee preſently. 

Some Syſtems of Law, and ſome Schools of Philoſophy, as We have 
had occaſion to obſerves, have joined together in a harſh Doctrine: no Above, pag: 
lefs than that of involving the whole Animal World under one Idea h 
or Complexion of Law, called from thence, the Law of Nature. It is 
true, that Providence has viſibly and alike ſubjected both the Animal 
and Rational Syſtem to the Influence of two very ſenſible Impreſſions; 
the One to maintain and ſecure the Perſon of the Individual, and the 
Other to continue and propagate the Succeſſion of the Species“. The Above, pag 


laſt of which lics before us at preſent. 123+ 
8 g Hoc 


Add. D. 48.5. 
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Hoc apparet in beftits,. volucribus, agreſtibus, natantibus, cicuribus, 
feris; primum, ut ſe ipſae diligant (id enim pariter cum omni ani. 
mante naſcitur ) demde ut requirant atque appetant ad quas ſe ap- 
plicent, ejuſdem generis animantes : idque faciant cum defideris et 


5 Ci S ns A- cum quadam fimilitudine amoris humani®. | » 
mic1 . 2 I » "> . * a * . . 
Cum excogitaſſet Deus duorum ſexuum rationem, attribuit ipſis ut ſe 
invicem appeterent, et conjunctione gauderent, eaque ratione pro. 
Lactant. II.  pagart et multiplicari genera poſſent *. EE 
23. | 


Ac tap TETO x, Te fucihige 0 WewTog Ky peyigo; exeiveg Veog, 0 Texnvd- 
peevog nuag, inn Te die To dy yevog, To pes ape abrg, 70 4 
nav αοꝗ , ECT xz avayryy TÞWs Th wog @ANYAES νννjjęjỹ 
evehaCe, 2 i 77 Oper Nieeu QUT AV ETOIYOEV, OWE EX r del YEW = 

: "77g A atv icio reo TG 9 To JvyTov e yuonTHa * 1 

But Philoſophers, who have examined this Principle with the greateſt 

Attention, have not ſat down contented here. For obſerving that the 

Syſtem we belong to, is not only ſupported by theſe Laws of Tradition 

and Rules of Succeſſion, in the Circumſtances of Man and Animal only, 


but reflecting that They extend farther than is vulgarly apprehended, 
have ventured to incorporate into the Alliance of the Vegetable World alſo. 


Tiro 2x 6x Teocupertws, (are the Words of a very experienced Philo- 


N I. Po- ſopher*) N Gore xz e TOs D ZQOIL x ÞYTOIL ©UTKOY T9 
FE” EQico ha, odo , TOUETOV KUTRAITEW Krege ts | 


Which in my Paraphraſe runs thus : 55 

« This is not a Matter of Choice and Indifference. It is the Impreſſion 
of Providence, and the Rule of Nature, that there ſhould be an Efort in 
« the Vegetable, the Animal, as well as the Rational part of the Creation, 
each in its own Province, and each according to its own method of Acti- 
« vity, to keep up the Syſtem and Order of the World, by leaving their 
Like, their Kind, or Repreſentative, to take their Places after them.“ 
This is the only Senſe, that Egizo6a: can properly admit of here, and 

it is a fine one, v/z. To expreſs the Deſtination and Impulſe of Na- 
ture. But be that as it will: As the Plants of the Earth, as well as 
the Beaſts of the Field, are fairly taken into this Account, it was par- 
P. 1. 1. 1. 3. tial in V/pran® to exclude the former from his Conſideration of Natural 
Law, to which they had an Equal Pretence, upon the Principles He ſet 
out with; v2. that the Inſtincts, the Tendencies, and the Suggeſtions 
of Natural Oeconomy, were ſo many Principles of Natural Law. 
My Reader will obſerve, that under this Principle, which 1 am now 
conſidering, I ſubjoin, what ought not to be ſeparated, and which 


— 


— 


guum humanum 


ac neceſſi- 
i ex alli 


Quam pot iſſimum ob cauſam primus ite ac maximus, qui nos condidit, Deus, 
genus in duas ſc eviſſet partes, ac moſculam unam, alteram muliebrem feciſſet, amor em eis 
tatem coitus inter ſe ind dit, foecundamque eorum conſuetudinem ffs voluit, ut ex bis, qu 
alii naſcerentur, ſempilernum quoque aligus mods genus mortale redderet. | 22 

| WT | | | Pia 


Vlpianꝰ has not ſeparated, from it, the natural Duties of Education alſo. Ibid. 
The mutual Appetite of the Sexes: and again, the Erooyy, or Parental 
Tenderneſs, the Concern implanted in the Producent to raiſe his 
Offspring into the Rank and Circumſtance of Self-Support, is only one 
comprehenſive Idea of a great Natural Duty, fairly attended to through 
cyery Stage of its Progrels, ; | 
Haec inter ſe congruere non poſſunt, ut. Natura et procreari vellet, et 
diligi procreatos non curaret'. 1 
The Circumſtance of Education, in the Care of our Production, is 
common to Our Nature and the Animal, but extends no farther: our 
Connection with Vegetation breaks off here. And when We go one 
Step farther, We take leave of the Animal Syſtem alſo. For though in 
many Species of the Brute Creation We find a Parental Concern, which, 
during the Impotence and Imperfection of their Young, ſhall in many 
inſtances be able almoſt to alter the Properties of their Nature, and in- 
fuſe an amazing Spirit of Courage into the Fearful, the Impotent, and 
the Contemptible : yet when the Purpoſes of Protection are anſwered, 
this Zeal ſhall be ſucceeded by a Scene of Indifference and Forgetful- 
neſs almoſt as amazing as the other. Thoſe Impreſſions upon Animal 
Life were only the Miniſters of Senſe, and had their Powers confined 
within the means and purpoſes of Preſervation ; when That is once 
eſtabliſhed, they ſeem to retire and be diſcharged. | 


Amicitia —— quod quidem quale fit, etiam in beſtiis quibuſdam ani- 
madverti poteſt : quae ex ſe natos ita amant ad quoddam tempus, 
et ab ers ita amantur, ut facile earum ſenſus appareat. Quod in 
homine multo eft evidentius *, : | | Id. de Ami- 

Nay farther, when Nature and Providence have, as it were, taken the C. 5. 13. unic. 
charge of Education upon themſelves, We find this Indifference ſtill . e 
earlier, and the Degrees of Affection for their Young, in ſeveral Spe- 
cies of Animals, ſet out a Diſtinction between one Animal and ano- 
ther. Thus the Oftrich, for inſtance, in the Language of Scripture 3, 3 Job 
kaveth her Eggs in the Earth, and warmeth them in the Duſt : And for- XXXIX. 


1 Cic. III de 
Fin. 19. 


getteth that the Foot may cruſh them, or that the wild Beaſt may break them, * 5x 
She is hardned againſt her young ones, as though they were not hers. 
Butin the Human Syſtem, Nature is not bounded by the Principles 
We were ſpeaking of. For, beſides the laſting Endearments of Blood 
and Affection, Man is called upon to continue this Vigilance in a vir- 
tuous and uſeful Education. 7 
Gratum eft, quod patriae civem populoque dediſti, 
Si facts ut patriae fit idoneus, utilis agris, 
Vtilis et bellorum et pacts rebus agendis. 
2 enim intererit, quibus artibus, et quibus hunc Tu IR 
loribus inltituas *. N Jovenal. 
uſt 1 Oo Nor XIV. Sat. ” 
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Nor is the Temporal Settlement alſo the loweſt Concern with ſome 
Parents, or the leaſt confiderable Part of * Attention: W to 
* Med. 1098. Euripides, | 
Ole. dt Texuwy eg & o 
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It is from theſe Reflections, or ſuch as PER that Mankind comes to 
inform himſelf of the Principles upon which Matrimony is eſtabliſhed: 
that He diſcovers it to be the golden Chain, which ſupports the Series and 
Succeſſion of Nature ; which has connected, and {till continues to con- 
nect, the beginning o Ages, through Ours, with many that may follow 
6 Tz hereafter : q ge 9 ag iu rx egg, nv [17 urs] Cosa leon a cel, 5 Cvyuch- 
Themiſt. Ac TW @bivours To @uoJevov, B% anoMolaive tis T0 4 el 7, 


apud Stob. 
2 7 | Providit ille maximus Mundi Parens, 
#  Ruum tum rapaces cerneret fati manus, 

Vt damna ſemper ſobole repararet nova. 

Excedat, agedum, rebus humanis Venus, 

Duae ſupplet ac reſtituit exhauſtum genus, 
8 Senec. Hip- Orbis jacebit ſquallido turpis fitu*. 
ca Det Coelibem vitam probet 

Sterilis Juventus : hoc erit, quicquid vides, 
„Id. ibid. 473. Vnius aevi Turba, et in ſemet ruet“. 
E . 80 Florus and Livy both conſider the Founders of Rome; as Populus 
1. 9. unius aetaris, till they borrowed Wives of their n 
Sie rerum ſumma novatur 
Semper; et inter ſe mortales mutua vvunt z 
Augeſcunt aliae Gentes ; aliae minuuntur, 
| Inque brevi ſpatio mutantur ſecla Animantiim : 

? Lucret, II. Et quai curſores vital lampada tradunt *. 
955 Which laſt Alluſion was kept up by Auguſtus 1 in his Addreſs to his 
+ Dion Caſtus Subjects for the Encouragement of Matrimony +. 
__P * To IvyTov 115 ou οε lun a di dico EV), —_ TWav v Hau, 


2 —ů— 


wagafeube b. F. 


* Suu autem liberorum eft in aedibus 
Dulcis propago, eos video cura 
Macerates per omne tempus : 
Primum quidem, ut bene educent, 
Deinde quo pacto rem familiarem liberis relinquant. 


+ Hara illa infractague catena, quam Natura perpetus contexens, et obeuntibus maſentia con- 


Jungens, ne in nibilum relabatur, ſibi cavet. 
Mi talitatem naturae convenit perpetua ſlirpis * Ine, guaſe facem alits ſuinte aliis per- 
e comp en ſare. To 
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* Sparta, where the Reverence paid to n Was ſtrained to the 
higheſt Pitch imaginable, a young Man refuſiug the common Reſpect 

to D who had paſt through Life without marrying, gaye him 

this reaſon for it: Becaufe you have left no one behind Wu, Who | 
thall return the Compliment 5.” | 0 1 * 

But indeed many Circumſtances may ariſe, where Individuals may 1%. Ed. By- 

abſtain from Marriage without Imputation : As no general Law can an. 
oblige, when Time, Opportuaity, and other Conſiderations, are not 
given to comply with it: As that Text in Gene/zs* is not properly and“ J. 28. 
ſtrictly a Law, but a Benediction: and laſtly, As the great Purpoſe of 
Providence 4s not defeated by the Celibacy of one Man, of Ten, or of 
Twenty, (Though this Argument, often made ule of, is ſcouted by Au- 

guſtus in his Oration upon this Subject). | 

However Celibacy 1s very juſtly Jiſcountenanced, and Human Laws 

have not only been upon many Occafions very remarkable, but alſo 
fairly juſtified in laying Reſtraints upon it. And when it is urged again{t 

this coercing Power, that Matrimonia debent eſſe libera, it is granted as to 
the particular Perſon. Your Conſent is not compelled for Titia or Sem- 

pronia., The State has a Right to your Contribution in general, but 

leaves you to chuſe the Dany at your own Diſcretion. 


No 0 Loxeus &v Aaxedeipuers, Ono, 789 fees * YUVRIKES & 
. 4 Twi weg Tov Geer EAKET Gs per iCuo uv, (wee T £% TE Toys 
guy geb xeiſ PNogagy os TE eV dg regius olg Young 7, * 
O WHY ανννν Hirn rue eech roi eyapuoig: et yore vag er T 
vulusoaidiais T's Nac. Tz ds xa uuuos 0¹ luer genres aurde bb cher 
Ey uU Yuperts wege eva T1V aeg, 2 95 reges do eig UTE w01v 3 
iy E oN, Gs N race, 97 olg vH aneh T 1 2 
Again, | 104, 
Hy 2 ws; Oy, & | Exif * Ay dixn, 2 o 8 Koxo- BE 
Plutarch. 


vi. & 
Lyſand. ex- 
The laſt of which, as my Author there explains it, Was an Action FAY 
againſt thoſe. We call Fortune-Hunters, Ts; @vri r ayabov x LDPE 
roi WABT 0s deo ſas ||. | 


LTG@eTTWV ves rel Cnpits, TV 2 gr, Ayauie, Tov deurigay, | 
Olpupaeit, * hats 5 Aue,; Kauerahin!- Fs Ex Ariſtonis 


_ Lt: — Comment. a- 

a 2 pud Stob. 
Charchus Solenſis- ait Lacedaemone feminas quodam Feſto die coelibes viros circum aram vo vet 

trattos impactis colaphis caedere, ut indignitatem ejus contumeliae peroſi liberos ac prolem tollere : : 
cuperent, et tempeſtive adjungerent ſeſe uxoribus. 

t Injuper autem et infamia. qguadam natabat coelibes, qui nudarum certantium ſpeftacul ar- 
cebantur. Bruma etiam hi, ex Mag iſtratuum edicto, cogebantur forum veſtibus ſpoliati obire ; 
et inter obeundum cantilenam in ſe campoſitam concinebant, merito ita PROVE ſe quod non pare- e- 
bent legibus. | 

Erant Lacedaemone Coelibatus Afiones, et Serotinarum 8 etiam et Malarum. 

j Qui pro bonis et neceſſariis effinitatem cum opulentis jungebant. 

t Spartanorum Lex mulctam Alatuit, primam Coelibatils, fecundam Serotinarum, tertiam Mala- 
rum, Nuptiarum. 


7 Athen. I. 13. 
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202 MARRIAGE. 
44 Amore There is another Paſſage much to the ſame . in — C if - 
TEST it was but fairly correfted: "TH 
TIpwrov EN avepeves vous Aydus — En (Read ATAMIOY and 

OVITAMIO r, They were the names of Civil Actions or Procelles, 

as We ſee in the two laſt Inſtances) xc ha reg 0; Aux weh 

Doe. H e&Texvwv dd 8 | 


The Roman Law lent all i its Aid to a Point ſo National os fo Iater- 


| eſtin g: 
Cie. 6. ſe Pirmiter majores noſtri flabilita Matrimonia eſſe ora? | 


Repub. apud 
Priſcian. Lib. - So II find in Drony/. Halic. where He is refuting the Fable of the 


XV. CCCVI Fabii, who fell i in the w_ Action, and left only one Child of 
the Name, j 
Oöre yay * T6 9 a yeiſuus Zales d cia, dard. zy 188 e 64; 
70 peu, Þabizs. O v au QUT HV vopuog FAMEIN re wana 
TOYE EN HAIKIAI S. 
And it was a Branch of the Cenſor's Office. ”y Plutarch i in his Life 
T. I. Edit, of M. Furius Camillus *, 
; eds. Mynyoveue]ou de abr T. rrẽ 3008. πννν uss 7%, 78, TE; adus, D ; 
TE Weiboyſa, 3 Cnplous are, or. rexig eulen y- 
vauiZi” wN d Ja aura dia rg WOAEEC . 
Where there is no occaſion to reſtrain the Idea to Widows only, as 
it is generally apprehended and tranſlated. The Words in both Lan- 
guages mean only unmarried or fingle Women. 


Viduam non ſolum eam. quae aliquando nupta fulſet. fed eam quogue 


„P. zo. 16. mulierem, quae virum non habuiſſet, appellari ait Labeo* A 


. un 55 Tel 80 1 in that Paſſage of Juvenal. 3 
TORT Delicias Viduae tantum afpernatur adulter. 
1d. VL Sat. — Vidua eft, locuples quae nupfit avars*. | 
141. Item Vidua dicta, quod ſola fit, nec circa conſortium alterius + viri con- 


o Iſidor. IN. ugalia jura cuſtodiat?. 


Origg.8: And in many more: 
An te morantur Viewines Viduae dam! * 2 


PY 


: Senec. A- 

gam. v. 55 Pſyche Virgo Vidua domi refidens * 7 

* 5 8 There is a remarkable Period in the Preface of G. ins Nepos, 

Price ad Apo- Nullu Lacedaemoni tam eft nobilis * you non 3 eat mer- 
log. pag. 86. cede conducta. | 


* 


+ Primum non ex/pectant dum Leges contra coelibatum aut ſerius matrimonium ineuntes ferartur, 
ut Lycurgi et Solaris Cives, neque metuunt ignominias prole carentibus propoſitas. 
FIC Nee enim feeri poterat, ut omnes Fabii qui in illud caftellum iverant, eſſent ſie liberis et cceli- 


= Nam priſca erum Lex cogebat eos qui per aetatem poſſent, uxores ducere. 
Huus recenſetur un»m in Cenſura eximium fuctum, und coelibes partim blande appelland:, 


p. rim d.nwrcianda mula, viduis, guae ob bella erant m ae, matrimonio cepulaverit. Fan 
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2 He had no — to have te. to the Greek. The rich + Ibid. . pag. 
here is juſtifiable enough. But this is not the Sore of that Paſſage. 

To proceeed. It is poſſibly of the ſame Cenſorſhip, viz. of Camillus, 

that Valerius Maximus thus writes, 


C amillus et Poſthumius C enſores, aera poenae nomine eos qui ad ſeneftu- 
tem coelibes per venerant, in aerarium deferre juſſerunt ; iterum 
| puniri dignos, fi quo mode de tam juſta conſtiturione queri eſſent 
cui: cum in hunc modum increparentur. Natura vobis, guem- 
* admodum naſcendi, ita gignendi legem ſcribit ; parenteſque vos 
* alendo, nepotum nutriendorum debito, fiquis eft pudor, alligave- 
 * runt, Accedit his, quod etiam Fortuna longam pragſtandi hu- 
« juſce muneris vacationem Ait afſecuti : cum interim conſumpti 
nt anni veſtri, et mariti et patris nomine vacui. Ite Situr. 
det nodoſam exſolvite ſtipem, utilem poſteritati numeroſae *. X. a. 


"In the Year of the City 622, when theſe Laws ſeem to have gone into 
diſuſe, Metellus the Cenſor was at the Head of a Motion de Prole augenda, 
or perhaps rather publiſhed a Decree, in virtue of his Office, to inforce 
the Laws in being. 5 ; | 


9. Metellus Cenſor cenſuit, ut omnes cogerentur ducere uxores liberorum 
creandorum cauſa. Eæſtat Oratio ejus, quam Auguſtus Caeſar, quum 
de maritandis ordinibus ageret, velut in haec dT as ſeriptam in 


Senatu recitavit ®. ... 6 Fpit. Liv. 
Lib. 59 


There is ſome Account of this Orla in A. Gellius', who however Sen. Aug. 
ſeems to confound two Metelli, Metellus Macedonicus, and Numidicus: It ;1 7 

was the Former, of whom the Epitome of Lu ſpeaks, and Gellius gives 

this Buſineſs to the Other. 

Some time after this, Julius, who had taken upon him the Cenſorſhip, 

under the Title of Praęfedtura Morum, obſerving a Decreaſe of the In- 

habitants, gave a new Edge to the Laws, that had been made in favour 

of Poſterity . That He introduced a new Law concerning it, which PionCaſſus 
ſome are apt to conclude from a Paſſage in A. Gellius?, I very much on GIS 
doubt. The Leges Juliae, moſt of them, belong to Auguſtus, and it <4 

is certain that He enacted upon ths t in particular, in a very re- e 
markable and well-known Law. Saec. v. 19. 
His Merits and his Care de er Ordinibus have been greatly 2775 9 gs 
cried up. Of his Services herein, and the Lex Julia, conſult the "at > 
Authors in my Margin, beſides thoſe who treat de Legibus et SCtis', mal. 25. 

The Law, it ſcems, which mg propoſed and paſt, was felt but ill * eee 
by the Country. EIT 76a, He harangued them in a very L. Jul. et Pap. 
maſterly Foppacam.. 
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?Dion Caſſius maſterly manner upon that occaſion. The Speech is yet exant*, and has 
1. 56. init. been often ſaid to be that of Metellus before-mentioned. But That waz 
| held ad Senatum, namely, upon the Propoſal, before it paſt into a Decree, 
ora Law: This in Dion, ad Equites, who ſollicited a Repeal. But let the 
Author be Aſetellus or Auguſtus, it is as fine a Remain as any in Antiquity, 
My Reader muſt not imagine, that this Scheme for maintaining a 
ſufficient Number of Subjects was ſupported only by the Penalties and 
Diſcouragements, which were thrown upon Celibacy. The rvs TRLVM 
LIBERORVM, Which conveyed Honors, Precedencies, Diſcharges, and 
many other Emoluments upon a Father ſo diſtinguiſhed, is an Inſtance 
LV. 2. See of what I am ſaying. Something of this in Dion Caſſius. 
the Notesup- This Meaſure was good, but not of Roman Original. The Jus III. 
on the Place, 4 . ; | : 1 
Liberorum was fairly copied from the Lacedaemonians, who contributed 
much to the Roman Syſtem, as We have inculcated at the beginning 
of theſe Papers. (Which I am ſtill inclined to believe, though St. 
Auſtin, if I remember right, is of another mind). 5 
| BY 0 voον og MUEICEE sib TEC Drag rid rag, WEIxyeral TE; 70- 
| AiTa dr WAtioec rie woidac. tcl yas rg voor, Tov pev . 
4 Ariſtot. II. c TE vine aοννh eva, Tov de reges, q νWhꝓ!en. x 


* Lelilan. This is a ſhort Sketch of the Reproofs which the Romans gave to 
VI. V.H.6. Celibacy down to Auguſtus. Hit this Spirit was viſible in many In- 
ſtances beſides. . It was the Se of the Roman Law, ze quod omnins 
. 35. 1.72. Nuptits Impedimentum inferretur 5. And therefore it was a Rule among 
3 them, that; the Lex Julia et Papia Poppaca, which was fo much in the 
Intereſt of Matrimony, ſhould be ſupported by the moſt favourable 
Interpretations, er 1% Jure reſcindi, quod fraudandae Legis gratia eſſet 
adſeriptum. Legem enim utilem Reip., ſobolis ſcil. procreandae cauſa la- 
1. 64. C1. tam, adjuvandam Interpretatione *. And again, ſuch abominable Con- 
. 79. § 4. cod. ditions in laſt Wills and Teſtaments as injoined a ſingle Life, were 
looked upon as derogatory of this great and fundamental Principle of 
State, et pro non adjectis habebantur. The Deviſe was good, though 
the Conditions were not complied with. _ | | 
Butafterwards when Celibacy and Vows of Virginity came into Faſhion, 
the Chriſtian e Lage off by their Conſtitutions theſe Penalties; 
and the ſingle life became more popular than was conſiſtent with good 
Politics. See the Title in the Theodoſian and Juſtinianean Codes, DE 
INFIRMANDIS POENIS COELIBATVS ET ORBITATIS. th 
And this leads me to ſpeak a Word or two to Widowhood, and the 
Conceptions of the Ancients in regard to Nuptiae Secundae. 
Though the Increaſe of Mankind is ſomething interelted in them, yet 
it muſt be confeſled, that theſe Iterata Vota have been looked upon but 
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* Volens Lycurgus quamplurimos eſſe Spartanos, excitat cives, ut quamplurimos liberos tolle- 

rent, Eft enim apud eos Lex, ut ſiguis gigneret tres filios, immunts efſet ab excubiis, qui quatuiry 

ab omni munere. 1 N RE 
| | | with 
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with an evil Eye by moſt Countries and Conſtitutions. The Eccleſiſtical 
Writers gave them very hard Names, which I do not care to repeat. 
But that was natural, and what was to be expected. For if, accord- 
ing to their Notions, there was ſo great an Odour of Sanctity in a ſingle 
Life, they could not but entertain a very bad Impreſſion of thoſe, who 
renounced that Condition a ſecond time. | 
 Rigaltius, in his Preface to Tertullian, has in ſome meaſure ac- 
counted for theſe Averſions which prevailed in the early Ages of Chriſ- 
tianity. Nuptias ſecundas accuſat [Tertullianus] ac ne unas quidem pro- 
bare videtur. Certe Apoſtolo contradicit. Sed diſciplinae res erat; et 
temporum collectionem, conſummationemgue ſeculorum inſtare credebat. 
Chriftiant vexabantur ; et volebat efſe ad martyria paratiſſimos, abſque ullis 
aut Conjugum aut Liberorum impedimentis. Ita ratio temporis excuſat, 
quod alias minime ferendum fuiſſet. 
But (I do not know how) Antiquity held up this Notion very high, | 
and laid the fair Sex particularly under a kind of faſhionable Reſtraint, q 
by laviſhing their Compliments upon thoſe who maintained the Honours | 


of Widowhood. | 
Ilie meos primus, qui me fibi junxit, amores | : 
Abſtulit : ille habeat ſolus, ſervetque ſepulchro”. | Poon. IV. 
>, | . | my en. 27» 
Jungor, Paule, tuo fic diſceſſura cubili. 6 
| i i nupta 747 15 3 Propert. IV. 
2 lapide au uni nupta fuſe legar | 1 . 
Filia, Tu ſpecimen Cenſurae nacta Paternae, $ 
Fac teneas unum, nos imitata, virum?. | 5 Id. ibid, 127. 7 
Vnico gaudens Mulier marito.'. . Nera. Od. | 


KAPIOE TAN 
IAIAN I'YNAIKA 
ENEIAA A®HPOIZEN 


THN MONANAPON *.* 2 Spon, Mi- 
ſcell. Erud. 


| Fabretti' has this Inſcription of Son, and gives it AGHPOIFEN. Neither Autig p. 342. 
of them accurately. The true Reading is diſcoverable by another Inſcri- Pag. 324: 
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ption in Gorwus *, e * Antiqq. 
| | Flor. pag. gg IJ 
AAEEZTON KAI ENITEYZAEA : | 4 
ZQEIMON TON TION f 
AH PILAN. | ö 


Apnowirey Tumularunt, from Heoev Sepulchrum. The Lexicons have it, Kein Epigr 

not. See Hagenbuchiuss. Reinefius ® oblerves, that Hewov in this Senſe, pag (53) (54). 

is of the lower Greek. Which ſeems to me a very ſtrange Aſſertion. = 3 
ä PIG G | 2 | OS 28. 


— 


—— * 


* Carpus 
Suam Vxorem 
Saeida conſecravit 
Jniviran. 


1 


. e . fr N A KI" 


bbb 
#008 F 
- A om : N * p 2 * 
Wr: * 2 ' 1 
vhs * 8 Nr * enn 


KA 
F 
N er n r 


8 
1 5 


r 


296 MARRIAGE. 
HI SITA EST ARRIA 
EEO M. F. MAXIMILLA _ 
4 wood _ VNIBYRIA”QVE VIXIT 
: IN CONNVBIO MARCO 
AVRELIO AVGG. LIB. 
FELICI AN. XIIX. M. VIIII. 
D. VI. CAS TEQ. IN HIS 
: net ANNIS NVNQVAM MARI 
Faves. In | | TO SVO MALEDIXIT*. 


ſcript. p. 324. 
RENATVS 
VOLVSIAE IVSTAE 
MATRI CARISSIMAE 
| OMNIVM FEMINAR. 
+ RO | To SANCTIORI VNIVIRAEs. 
5 : Brevis Altercatio inde ex iracundia muliebri in contentionem animorum 
exarfit, quum ſe Virginia et patriciam et pudicam in Patriciae Pu. 
dicitiae templum ingreſſam, et uni nuptam, ad quem virgo de- 
ducta fit.—Eodem ferme ritu et haec Ara, quo illa antiquior, 
| culta eft; ut nulla, nifi ſpectatae pudicitiae matrona, et quae uni 
*Liv.X.23 viro nupta fuiſlet, jus ſacriſicandi haberet' 
When the Romans, in honour of the Mother and Wife of Coriolanus, 
erected the Temple of ro VNA MvLIEBRIS, EN 
Duane; & the KH]epnoavro — 76 Loo TETW Aire geqcvu emi, 
Mg +: Ha- penTE xeipu; Wor Pipev yuniues, ora dtp imeipabyrav YH . 
56. | : 
Add Serv. ad And theſe were the Sentiments of other People alſo, as you may learn 
Virg IV. Aen. from Herneccius *. : 


19. Feſtus v. | : | | Es 

i Melius quidem adhuc eae Civitates, in quibus tantum Virgines nubunt, et 
2 41 cum ſpe votoque uxorisſemeltranfigitur. Sic unumaccipiunt maritun, 
etc. 3% of 1 quomodo unum cor pus, unamque vitam, ne ulla cogitatio ultra, nelongior 
Cap. 16. cupiditas, ne tanquam maritum, ſed tanquam matrimonium amet *. 
SE vgs n. How this ſtood in the lower Ages, We have juſt mentioned, and 
c. 19. Tertullian in his Exhortatio ad Caſtitatem, and in his Tract de Manage: 


ma, will inform you farther: How it ſtood in the Law, may be ſeen 
5 Lib. v. Tit. from the Title in the Code De sECvNDIS NVPTIIs . = 
9- However Auguſtus ſaw better the Intereſt of his People, and through 

the Encouragement He gave to Matrimony, condemned all ſuch Claules, 
P. 35. 1. 7. as tyed down the Relict to a Rule of Widowhood ®. And by a SCrum, 
that paſſed ſome Years after that Emperor, it was enacted, That if the 
Widow ſhould make Oath within the Year, e liberorum quaerendorum 
cauſa ad ſecundas nuptias tranfire, the Condition in her Huſband's Will, 
enjoining perpetual Widowhood, ſhould paſs for nothing. But this 
C. 6. 40. 2. was afterwards abrogated by 7uftinian”. 5 5 


Nov. 22. c. 43k 1 | | — 
Mulieres morem conſlituerunt, ut neque coronas huic ſimulachro imponerent, neque manus e, 


admoverent mulieres ſecundas nuptias experte. | Th 


. 
1. 74. cod. 


The Year of Widowhood (not to paſs over that Conſideration) for along 
time was the Space of Ten Months only, according to Romulus Style: 
Tempora digereret cum Conditor Vrbis, in anno 

Conſtituit menſes quinque bis efſe /#o. 


Per totidem menſes a funere Conjugis Vxor 


Suftinet in vidua triſtia figna domo*. 20vid. I. Faſt, 
So Plutarch?. = 27. 
8 / TA , * I | an 5 e A 7 - in Numa. 
AN TE Hangerarn hg Xgovoy £4v% OEXGA per mcuou, EQ OTOV Hg XvpeVeTV Add. Senec. 
a Twv amobavoy/wy yuan _ mag rogue 
ev. C. 10. 


The Words of Plutarch mean, that no Widow was allowed convo- et Epiſt. 65. 
lare ad ſecundas nuptias (for that is the Phraſe of the Country) during 
the firſt Year, under Pain of Infamy, and other In capacities. Both * see C. 5. 9. 1. 
becauſe there was an Honour or a Decency due to the Memory of the and. 
Firſt Huſband : and alſo to prevent the Confuſion of Offspring, that 
ſo haſty a Concluſion might occaſion, propter turbationem ſanguints, 
according to the Words of YVpian*. 1 5 D. 3.2. 11.1. 
For which reaſon a Diſpenſation was neceſſary for Widows within the © ': 3: 53: 3+. 
Year (or Ten Months). This was either ſued from the Senate: As when Gorhofred. 
Antony married Ofavia, the Widow of Marcellus, x ewv]og fun vopus woo 
dex WnvGv dog TEAEUT IT aV]oG Hu, 1ijg 08 TUYKAYTE oy, Toy oo | 
beirn aveion; *: + or the Emperor: Solet a Principe impetrari, ut intra 3 Plutarch. in 
 legitimum tempus mulieri nubere liceat *. _ Ann. pa 
Why the Period of Ten Months was continued ſo long, and did not Bryan. 
alter with the Roman Year (for although Numa enlarged That to Twelve +D. 3. 2. 10. 
Months, this Computation was not followed in the caſe before us, till Pr. 
the Age of Theodeſius was doubtleſs propter partum decimeſtrem z 
uod ſatis eft, utero matris dum prodeat Infans, | 
Hoc Anno flatuit temporis eſſe ſatis *. _____ P$Ovid I. Faſt, 
To my Reflections upon Celibacy let me ſubjoin a Word or two upon 33: | 
a Diſpoſition of the Roman Law, that claims to be remembered upon this 
Occaſion. The Romans, in the Article of Matrimony, went one ſtep far- 
ther than moſt other States, and not only held out Encouragements to 
thoſe who ſhould ſtock the City with the greateſt number of Inhabitants, 
but, what is very extraordinary, ſet a Mark upon thoſe Married Men who 
contributed none. The Poenae Orbitatis et Sterilitatis are among the 
Wonders of ancient Law: and the Words of Ae/chines, which were 
produced above upon another Occaſion, may fairly be applied here: 
| Oaupudoeey dv rig, el tios Quo yeupud®lS = 8 
| | ä — Cant. p. 432. 


TLongiſſimum luctis tempus efſe decem menſium, in quibus viduitatem profitentur defunftorum 
* core,. > * 


* Quia vero vetabat Lex ne qua Mulier niſi exactis a morte viri decem menſibus nuberet, temp us 

eft cn SCto remiſſum. | ET 5 8 

Airum alicui videri queat, aliquas «fe in Naturam Afiones. | 
i | P p . But 
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6 Alciat. III. 
Diſpunct. 3. 
7 VI. Sat. 38. 


5 Sozom. I. 


Hiſt, Eccl. g. 


De Amore 
Prolis. 


IX. Sat. 86. 


2 Martial, II. 
91. 5. 


3Dion Caſſius 
LEV. z. 


— 
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But certain it is, that not only the Solitarius, or the Father of one Child 
was leſs conſidered than the Perſon who had more : but moreover the 
Childleſs was actually fined, inaſmuch as He was intitled by Law, to half 
the Legacy only, that was left him by Will: For theother Moiety eſcheated 
[capvevm}]*. This was introduced by the Julian Law. So the Scholiaſt 
upon 7uvenal”, Lex Fulia jubet eos hereditatem capere, qui filios habent. 
Which Language is well underſtood to exclude thoſe, qui non haberent,. 


/ * y ” e . , 
Newog J rg d Cnpuoy T0 1MITU r Ko anenemumonoy* K 


 Plutarch ſpeaking of Inſtinct, and the Natural Law of Animals, writes 
thus, at leaſt ſhould write thus, if his Copyiſts would give him leave; 
Obo cl ETHKvWwy Oedomev, Ede riudg inet r ig, 20, we Po o- 
Xot, _ 2 YEWWTs, EY 10% x ονοονπαεe EN GAA i 4 νõννν⁸] 9b 
T&% 9, | | 


And this in ſome meaſure explains the Paſſage in Juvenal, 
Jam Pater es, dedimus quod famae opponere poffis - 


Jura Parentis habes : propter me ſeriberis ſieres, 
Legatum omne capis, nec non et dulce caducum, 
Commoda praeterea jungentur multa caducis, 

Si numerum, ft tres implevero = = = 


But as the Want of Children was a natural Defe&, and rather a 
Misfortune than a Fault, that Fiction of Law, viz. the Grant of the 
Jus III. Liberorum, was not unreaſonable, which empowered the Se- 
nate, and afterwards the Emperors,. to grant the Rights, the Conſe- 
quences and Effects, at leaſt the-Impunity, where Nature had denied 
the Means and the Ability. | | | 


Quod Fortuna negat fiert, permitte videri: 
Natorum Genitor credar ut eſſe Trium. 

5 5 ä »” 5 | \ 

Hoe dy Au eitovwy TE E Tapapulic E, kg rg prnTeges TO 175 
7 > / PT \ K \ » 3 3. 2 bY ” 5 : 
TEKETAXG ECEypaty. Os yup ev To AATIMONION, er g&v avdguv e 
a — A e . \ 
v], A, Os TOTRUTUKIG TEKVWORL, TAT ri 0 ve, e fuer 
” — — ” 5 g La / / 

d Th; Cenng, voy ds dic Te UHH, T& TWV VEYEVVIKOT WY dN 
proſe gig er. 4 ge TOUS A, olg 75 AITAIAIAL EIIITIMIOIL 


eye t, 9 Ta r πỹ]9⁰α˙¾eäg abna KapTETVa x 


Lex erat quae arbes non niſi dimidiam partem eorum quae tęſtamento legabantur capere Fer- 
miſit 1 0 
$ Negque improlium mul&as metuunt, neue III. Iibererum honores perſequuntur, neque, ut 
Romanorum multi, matrimonium ineunt, et prelem producunt, non ut heredes habcant, ſed ut be- 
reditatem capere poſſint. bh 

Livia autem ſolatii cauſa ſlatuis denata, et in matrum, quae ter peperiſſent, numerum e 
lata . Duibus enim feu viris ſeu mulieribus Fortuna ſet liberorum negaſſet proventum, corum 
nonnullis tamen Lex, antea quidem per Senatum, nunc autem per Imperatorem, Jus III. r 
rum largitur e ut neque mulcta ea, quae prole deſtitutis % Propeſita, teneantur, et copioſae Pr cis 
conſ?ituta praemia adipſicantur. Thas 
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Thus have We gone through the Foundation of Matrimony, vi. the 
Succeſſion of Mankind, and examined the Civil Purpoſes it was meant for. 
And were it to reſt upon this Principle alone, there would be no Colour 
left for, what We ſometimes meet with, the Marriage of the Old and 
the Impotent; where according to all natural means and appearances, 
it is improbable this End ſhould be attained. This is a Conjunction 
which in all wiſe Communities is rather tolerated than encouraged. 
For, as Quintilian, or whoever wrote thoſe Declamations, expreſſes it: 


: Duaedam et Nubendi Impudicitia eft *. | + Declam. 


f CCCVI. 
6 Satin ſanus es? 9 
Ego novus maritus anno demum quinto et ſcæxageſimo 


Fiam, atque anum decrepitam ducam ? Idne eſtis auctores mili*? rer. Adelph. 
5 V. 8. 15. 


As the Anni nubiles with the Romans ran from Twelve in the Female 
Sex, and Fourteen in the Male“ (not becauſe that was the preciſe and * Nov. Leon. 
determinate time of Nature, or fitted all Conſtitutions alike, but from)“ 
the genius of poſitive Law, which mult ſpeak a general Language) fo 
here again, upon much the ſame Principles, They concluded the Powers 
of Nature mult be ſtinted ſomewhere, and pre/umed that Period at Sixty 
in the Male Sex, and at Fifty in the other“. D. 1. 7.15. 2. 

How the Law ſtood in regard to theſe Sexagenarii Quinguagenariae- 
que; what was enacted under Tiberius, and what under Claudius; what pr. 
were the Effects of the SCtum Pernicianum (or Perſicianum and Cal- 

d ianum, has been examined fo minutely by Heznecctus *, that nothing 22d L. Jul. et 
can be added, and fo exactly, that nothing can be amended. Pap. Popp. 

It is to be obſerved, that theſe Laws affected not only the Inter- 
marriages of the Superannuated, the One with the Other, but diſ- 
countenanced moreover what were called emphatically Impares Nu- 

tige, where one Party alone in the Contemplation of Law would be 

likely, through an Incapacity of Age, to defeat the primary Deſign of 
this Inſtitution, _ | ; 

Ou doretov, 20e wegen c 05 & τνοι ein, Wy funde 60% 
u e, unde E. AAM ve vc G Sin r d 
pet; ex0Xwu 7 voruoberys; To woos Tov ÞiXox]yrhyv, 

| Eu y 8v Gs Yapeiv exeis rd 
Kai veoy ev qu T WTAETiIAC wee CuT00; —— EZ VEUPLW PETITE. 


Woo; w voubNv qe deopeerny?,* 9 Plutarch, in 
| oe Solone pag. 
| | | | 196. E it. 


Bryan. 


1— 
E 8 


Non tolerandae incongruae et ingratae Conjunttiones, quae nullum habent opus nec finem nu- 
e, verum ſeni juvenculam ducenti Magiſtratus vel Legiſlator illud ad Philactetem dictum 
Hictat, | 
|  Duam aptus es ad nuptias, miſer ! 

Quid fi Fuvenem repererit in anus cubiculo pecuniofae — traducet eum ad virginem quae virum 
requirat. | GEE | | 
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But as mutual Society, and the Purpoſes of a domeſtick Friendſhip, 

may have a ſecondary Conſideration in theſe Alliances, it is not with. 
out reaſon, that the Severity of ſome of the earlier Conſtitutions met 

C. 5. 4. 27. With large Abatements under the Regulations of Juſtinian. Who, 
6.58.12. fayourable as He was to theſe unſeaſonable Contracts, yet ſeems how- 
ever to have with-held this Grace from Widows, when He took of 
the Reſtraint of the Lex Julia Mi/cella, and the Odium and Incapa- 

cities attending upon Second Marriage : | BY: | 


= = Licere Mulieribus etiam maritorum ſuorum interminatione ſpreta, 
puudè viduitatem eis indicit, et non dato ſacramento, procreandae ſo- 
C. 6. 40. 2. bolis gratia tantum ad /ecundas migrare nuptias *. 


I am not ſure, that this was not the current and received Law of 
that Country before. There is ſomething that ſupports my Opinion 
in a Caſe, that follows : | 5 | 


Septicia, Mater Trachalorum Ariminenſium filiis irata, in contumeliam 
eorum, cum jan parere non poſſet, Publicio Sent admodum nupfit, 
teſtamento etiam utrumque praeteriit. A quibus aditus Divus Au- 

 guſtus, et nuptias mulieris, et ſuprema judicia improbavit. Nam here- 
ditatem mater nam ſilios habere juſfit ; dotem, quia non creandorum 
| liberorum cauſa conjugium interceſſerat, virum retinere vetuit. Si 
ipſa Aequitas hac de re cognoſceret, poſſetne juſtius aut gravius pro- 
nunciare? Spernis, quos genuiſti: nubis effaeta; teſtament! ordinem 
violento animo confundis : neque erubeſcis ei totum patrimonium 
addicere, cujus pollinfto jam corpori marcidam ſenectutem tuan 
3 Z Re ex | . | | 4 | 

R ä 
This Sentence of the Emperor has been obſerved by ſome to be 
rather a Deciſion according to the Rules of Equity, than of ſtrict Law. 
The Statutes of this Country had not (they imagine) provided the Pe- 
nalty, which Auguſtus here inflicted, for Women that married, when 
they were paſt Child- bearing. The Diſheriſon of her Children was 
See Sucton. what moved the Judge, ut legitimam pornam ſupergrederetur *, and to 
+4 75-0 hl leave behind him, in this remarkable Judgment, a ſtrong Inſtance (it 
| it be an Inſtance) of that Equitable Severity which I was ſpeaking to 
in the Place laſt cited. 5 | 
| | III. | 

In conſidering how Marriage is contracted, We ſhall be conducted into 

a Reflection upon many uſeful Particulars: as Conſent, Canſanguinity, etc. 
There is nothing in the whole Conſideration of Matrimony which the 
Roman Lawyers have inculcated with half the Vehemence, as this ſingle 
Poſition, v7s. that the very Eſſence and Foundation of it conſiſts in cox- 


SENT alone, I ſhall examine what they underſtood by it, and Oe. 
-Q | | | OE : o 
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ing the Contract before us. 
Nuptias non Concubitus, ſed Conſenſus 'facit*. 


The Decency and Dignity of the Human Species ſeems to plead for 
reſting it here. The groſſer Conſiderations of it are left to thoſe Natures 
which have nothing elſe for it: where Senſe has all the Direction, and 
Reaſon none. For when We come to conſider this Alliance in the Ra- 
tional Syſtem, much Attention is due to theſe Maxims of Law: 


In contrahendis Matrimoniis Naturale Jus et Pudor inſpiciendus eft*. 


et quid honeſtum ſit“. 


Add to this, that there is an Union of Hearts and Affections, Aber 
a ,, as the Emperor calls it“, which muſt now be taken into the 
account; a Perpetua Vitae Conſuetudo, not deriving its happineſs from the 
intemperate d Sallies of Blood and Inſtinct, but the cool and diſpaſſionate 
— of Reaſon and Philoſophy. For, as Quintilian ſays“, 


Non ſatis eſt Maritum tantum ofculo putari. 


I have lately touched upon the unſolemn Marriages of the Romans, 
in which Conſent was all the Ceremony : I ſhall ſpeak to that Point 
here more fully, as the proper place for its Conſideration. 

Marriage ranks under thoſe Contracts, qui CONSENSV ſolo perficiuntur : 
whereas others are more circumſtantial, and are compleated either RE 


that They require no Ceremony or Celebrity to make them valid be- 
yond the Conſent once obtained : and if the Cautious or the Formal 
ſhould for the ſake of Security, or Notoriety, ad praeſentem ret geren- 
dae. ſolennitatem vel futuram geſtae memoriam, add the Eſſentials of other 
Contracts, their Property is not hereby altered: they remain Conſen- 
ſual Contracts ſtill; as a Nuncupative Will is not the leſs fo, for being 
reduced into Writing. The Words of Gaius, as they are twice pro- 
duced by Tribonian', run thus: 


Et ideo et fine ſcriptura fi convent, ut Hypotheca fit, et FW pote- 
rit, res obligata erit, de qua conveniunt. Fiunt enim de his [cr:- 
pturae, ut quod actum eſt, per eas facilius probari poterit, et fine his 
autem valet, quod actum eft, fi habeat probationem. Sicut et Nu- 
ptiae ſunt, licet teſtationes in ſcriptis habitae non ſunt. 


It was in conſequence of this, that the Roman Marriages were chiefly 
contracted by the mutual Conſent of Parties, and by the ſame Conſent 
were diſunited, It was like NY tryal, or r being upon _— And 


E * Afettus din 
though, 
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how far this Principle extends, and what are its Operations in form- 


PD. 50. 17. 30. 
W. 1. 16. 
24. 1. . 


8 Back 23.2. 14. 


Semper in Conjunctionibus non ſolum quid liceat conſiderandum eſt, fed © 


71. 42. pr. eod. 


5 Nov. 22. 3. 


p Declam. 


CCLXXIX. 


or VERBIS. It is the Nature and Condition of Conſenſual Contracts, 
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C. 5. 4. 13+ 


* Quintilian 
. it. 
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though, in conformity to thoſe who have gone before: me, I reckoned 
among the Solemn Marriages, that which was contracted, as they call 
it, ex Y/u; Tam much miſtaken, if that was not rather of this Un/o/emn 
ſort, which was founded upon Conſent alone, and became ratifyed by 
a Year of Probation, which ſhould paſs over without Interruption or 
Uſurpation. And if fo, the Weddings of ſome of our rude Fore-fathers, 
which are known by the Name of yoLD-FAsTs, have a Precedent, that 
thoſe Contractors were poſſibly but little acquainted with. | 
As theſe Marriages were diveſted of all outward Ceremony, ſo were 
they of all Tabulae Nuptiales, or Marriages Articles I call them by this 
Name; though properly with Us, ſuch mean Deeds of Settlement; 
with the Romans perhaps they mean no more than an Act, an Entry, 
or Atteſtation of the Contract. = 


Donationes in Concubinam collatas non poſſe revocari convenit, nec ji 
Matrimonium inter eoſdem poſtea fuerit contractum, ad irritum re- 
cidere, quod ante jure valuit. An autem maritalis honor et affeig 
pridem praeceſſerit, perſonts comparatis, vitae conjunctione conſico- 
rata perpendendum eſſe reſpond: : neque enim Tabulas facere Matri- 
monium. ES | * 
Si vicinis vel aliis ſcientibus, uxorem liberorum procreandorum cauſa 
domi ſiabuiſti, et ex eo matrimonio filia ſuſcepta eft ; quamvis neque 
nuptiales tabulae, neque ad natam ſiliam pertinentes, factac ſunt, non 
ideo minus veritas matrimonii, aut ſuſceptae filiae, ſuam habet po- 
teftatem *. N 


d 


| Negue fine nuptiis inſtrumenta facta ad probationem matrimont ſunt 


idonea, diverſum veritate continente : neque non mterpoſitis inſtru- 
mentis, jure contractum matrimonium irritumeſt : cum omiſſa quoque 
 ſeriptura, cetera nuptiarum indicia non fint irrita?. 


$i, donationum ante nuptias, vel dotis inſtrumenta defuerint, pompa 


etiam, aliaque nuptiarum celebritas omittatur ; nullus exiſtimet ob 
id deefſe recte alias inito matrimonio firmitatem, vel ex eo natis li- 
beris jura poſſe legitimorum auferri: inter pares honeſtate perſonas 
nulla lege impediente conſortium, quod ipſorum conſenſu, atque ami- 
corum fide confirmatur *. 5 > os . 


Nihil obſtat, quo minus juſtum Matrimonium fit mente coeuntium ; 


etiamſi tabulae fignatae non fuerint. Nihil enim proderit ſignaje 
tabulas, fi mentem matrimonit non fuiſſe conſtabit . 


It may be proper here to make an Obſervation or two. 
1. With what propriety then is it ſaid, and by me lately, that 
Domi-duttio was th 
and what gave the Diſtinction between Sponſa and Væor, if this was 
compleated before by the Conſent. of the Parties? Be it remembered, 
that the Romans had their Sponſalia or Precontracts: the Rules of 


e Perfection of the Contract, the Conſummation, 


which 
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which were ſet out by the Law, and ſupported by the Practice, of that 
Country. The Conſenſus Sponſalitius therefore was one thing; and the 
Conſenſus Matrimonialis another. And as Spouſals might be contracted 
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under Age, and before Puberty “; as they are called, not improperly, 2 Page | 
Spes futuri Matrimonn, the Parties at legal Age were at liberty to ratify 


the former Contract, or not. Domi-duttio therefore was that Ratifica- 

tion, ſtood in the place of the Conſenſus Matrimonialis, and ſignified a 
Concurrence which had no occaſion to be repeated. The Law of the 
Country ſpoke the Language and Practice of the Country; and the im- 
perfect Conſent of the Betrothed was perfected by the viſible Sign of the 
{ame Parties, when they had it in their Power to compleat it. 

2. It is not to be underſtood, as if Conſent with. all the Powers We 
have given it, was above Law, and was the only thing to be regarded. 
When it is ſaid Conſenſum facere. Nuptias, it muſt be ſuch a Conſent, 
as carries Reaſon and Law along with it. The Conſent of the Inceſ- 
tuous, and the Conſent of the Precontracted to others, in Places where 
that Precontract is a Bar, is no Conſent at all. For d quod non factum 
Jure, pro infefto habetur. It is with the utmoſt Propriety that Acts 
ſhould go for nothing which are not done by warranty of Law, and 
even thoſe which are tranſacted before a Judge, who has no competent 


Juriſdiction. = 
Si per errorem alius pro alis Praetor ſuerit aditus, nihil valebit quod 
actum eſt 5 
And this leads me to conſider what kind of Conſent That is, and how 
far it avails to the real purpoſes of Matrimony, which is obtained by. 
erroneous Suggeſtions. . 
Nuptiae confiftere non poſſunt, niſi conſentiant omnes, id eſt, qui 


D. 2. 1. 15. 


Co t mn mans D. 24 2: 23+ 


Now nothing can be ſo certain, as that People, who are miftaken, can 


with no Propriety be ſaid to conſent. For Conſent ſuppoſes the Will of . 


the Contracting Parties, and Error ſuppoſes nothing at all about it. So 
that the Maxim is very juſt and ſatisfactory, which acquaints us, 


Non videntur, qui errant, conſentire. p. 50. 17. 


And, to continue the Words of a Law late] y cited, 


— Nec enim ferendus eſt, qui dicat con ſenſſiſſe eos in Praefidem, cum, 
ut fulianusſeribit, non conſentiant, qui errent. Quid enim tam con- 


116. 2. 


trarium conſenſuz eſt, quam error, qui imperitiam detegit*? "SD; 6. 1. 1 


To bring this matter home toMatrimonial Conſent: If I contract with. 
a Man for his Daughter Rachel, and He paſſes upon me his Daughter 
Leah, it is not a good Marriage. Juſt as in Bargain and Sale; if [ the 


Purchaſer mean the Fundus Cornelianus, or the Slave Szichus, and Vou, 


_ the Seller, all the while underſtand the Sempronian Eſtate, or the Slave 
Pamphilus, there is no Contract, quia in Corpore diſſentimus. 


On 


” q a R 
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On the other hand, it would be of fatal Conſequence, if Infinuations 
of Error were to be admitted in their utmoſt Latitude, and a Contract 
to be diſturbed, becauſe I was mtaken, or even impoſed upon in the 
Age, the Temper, or the Fortune of the Woman I married. Put the 

P. 18. 1.9.2. caſe, ſays Vpianꝰ that I contract for Wine, and the Wine that is de- 
livered me ſhould be ſour, I may have reaſon to repent of my Bar- 
gain, but I have no right to diſſolve it. _ 5 : 

Theſe Conſiderations have induced the Writers upon this Subject to 
diſtinguiſh in this Contract, as in all others, between Errors de Subſtan- 
tia, and Errors de Qualitate. | e 

To purſue the laſt Alluſion. An Error in the Quality, 7. e. the Good- 
neſs, the Richneſs, or the Flavor of my Purchaſe will not defeat the 
Stipulation. But, as Vlpian there adds, Si vinum non acuit, ſed ab initis 
acetum fuit, If the Wine did not grow ſour by time or accident, but 
was made for Vinegar at firſt, here is Error in Subſtantia, and Goods 
delivered, which made no Part of the Bargain. | 

And this was the Caſe of the Patriarch Jacob. His Error was de Sub- 

/tantia, his Contract was legally void, but He conſented to hold it good. 

In regard to Quality, as Philoſophers diſtinguiſh them into E/ential 
and Accidental, I ſee no reaſon why the Former, which partake ſo much 
of the nature of Subſtantials, ſhould not claſs with them, and an Error 
of that Sort invalidate, by which the very Being of the Contract is af- 
feed. But if it extends not to ſet aſide the end of Matrimony ; if 
the Miſtake be ſo trivial, that my Judgment is neither miſled, nor the 

Purpoſe of my Covenant defeated; if, for inſtance, I take her Name 

to be Titia, whereas it is really Sempronza, the Contract is good beyond 
all Doubt or Contradiction. . . 5 

Si in nomine diſſentiamus, verum de corpore conſtet, nulla Dubitatn eſt, 

_ guin valeat Emptio et Venditio: Nihil enim facit Error nominic, cum 


*D.18.1.9-1+ de corpore conſtat *. 


It may be aſked how then comes it to paſs, what ſome Civilians hold, 
that Error in Conditione, in Rank or Quality, had ſometimes a different 
Effect in the Roman Law? ea net: 
Ait Paulus, Oratione Divi Marci cavetur, ut fi Senatoris filia Liber- | 
D. 2g. 2. 16. ino nupfiſſet, nec Nuptiae efſent, quam et SCtum ſocutum 90 
3 And conſequently, if ſuch Perſons were miſtaken in the Condition of 
thoſe they matched with, the Marriage was null ab mzt10. 

1 anſwer this was peculiar to the Roman Law. For there Senators, 
and their Children, were precluded the Marriage of Libertini et Li- 
bertinae : Therefore ſuch Marriages being prohibited, this Accidental 
Conſideration becomes as it were Sub/tantiated by Law; and all Er- 
rors concerning it would operate in the ſame manner, as thoſe Pri- 
mary and Fundamental Miſtakes would do, which We have been lately 


conſidering. l 5 'To 


To a Contract grounded upon ERROR, it is natural to add an Inquiry 

what will be the Effects of a Marriage, that owes its Being to vio- 

LENCE. Where the Anſwer is obvious, v/z. That the Will or Conſent of 

one of the Contracting Parties, which is ſo eſſential upon this Occaſion, 

is abſolutely wanting, propter necęſſitatem impgitam contrariam voluntatis. *D. 4. 2. 1. 
Nis Furi maxime eſt adverſaria +. | Cie. pro 

And theſe Texts*, with many others, are brought to prove it, if it * 

wanted it. = „„ 
And indeed all Laws have been ſo favourable to a Point fo important, 22. 28. 


as This is (where ſo much depends upon Liberty of Choice, and Freedom —＋ 7 


of Will) that, whereas other Acts which were negociated through Terror C. 5. 4.12. and 
and Conſtraint are to be ſet right by Reftitutio in Integrum, yet this '+ 
Match ſhall be % Jure invalid, and of no force nor conſequence. 

But here, as in the inſtance of Error, not every light Apprehenſion of 
Violence, not every Womanly Fear (though much is given to that Sexes 


Tenderneſs) ſhall be conſtrued into Impediment'. For inſtance, the Au- *D. 4. 2. 6 
« 7. pr. cod, 


thority of thoſe, who have ſome right torecommend, and almoſt toexert | 3 


every Power on this fide down- right Compulſion: a Submiſſion that is in 
great meaſure derived from Reverence, and owes more to filial Reſpect 
than real Approbation, ſhall not be comprehended here. 5 


Si Patre cogente ducit uxorem, quam non duceret, fi ſui arbitrii eſſet, 
contraxit tamen matrimonium, quod inter invitos non contrahitur : 
maluiſſe hoc videtur *. . | 


The Violence here ſpoken of may be ratified by the Conſent of the 
Party. And the Reaſon is plain and natural. The Perſon ſoconſenting is 
not bound by the firſt Will, which was vi et metu extorta, but by the 
ſecond and ſubſequent, which was u/tronea. And indeed any ſpontaneous 
Act of the complaining Party, done in the mean ſpace, in regard to the 
Premiſſes, ſhall purge. the Fear, and be deemed Ratihabitio 

The Rape of the Sabines has been often brought to illuſtrate this 
laſt Point : as a Marriage, which had at firſt no Foundation, by being 
grounded upon Force and Raviſhment, but what did corvaleſcere by 
length of time, and the yielding and forgiving Temper of the Sex. 
Indeed in the Nuptial Ceremonies of this Country, They tell you of 
many which owed their Original to this very Hiſtory, and carry with 
them the Evidence of an Event, on which the Empire of the World 
was founded. I do not aſſent to that Doctrine fo heartily as others, be- 
cauſe I think ſome of them may be accounted for upon much fairer 
Principles. The ſeeming Violence with which the Bride is taken from | 
her Mother's Lap: the Lifting her over the Threſhold *, and many plutarch, in 
other Incidents in the Ceremony, would be as proper in the Rites of PO be- 
any other Nation, that did not owe its Foundation to an Accident of And Coach,” 
this kind, as they are in the Roman Syſtem. There is a Propriety, Rom. 29. 
that a Sex, whoſe Modeſty is their Charter, who, by a great Conſent 


Qq of 


5D. 4. 2.21. 3. 
And 23. 2. 21. 


7 D. 23. 2.22. 
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of Nations, are to 6 by ſollicited into this Union, and — for à while to 
refuſe it, ſhould in theſe delicate Circumſtances, be complimented with 
the Appearance of Conſtraint, and with that ſofter kind of Violence, 
which 10 its ſo well with their Condition, their Character, and Educa- 
tion. Thus with us, and with the Athenians, as We have ſeen above., 


the Bride is given in Marriage, and hardly . * the Face of | 
the Stipulation to be conſenting : 


Ein phos 4 ybvci, tec non reren riycg WOTE s ec c ot + deen, | 
xz 6 Tor ryovers EAQKAN os pos *.* | 


Qua ratione ifthuc? quis deſpondit ? quis dedit ? 
Cui, quando nupfit * Autor his rebus quis eft *? 


So that Donatus * ſhould fay : Summa Fee Nuptiorum in Patre 


Puellae eft. 
And though We know what theſe things mean, 


Tir teen eye EQEAOTEAN ANAZOMAI oixare” Axoſſo , 
or, according to the Comedian, Scio, Voluntate tua coactus es: or Apuleius-, 5 
Cum aliquid ejuſmodi velle coeperunt, malint coactae videri, 


yet the Moral is ſound and warrantable. This Compulſion teſtifies the 
Retirement and Abſtraction that attended their Education; is a Pledge 
of that Honour and Chaſtity, which They ſhould bring FENCE them to. 


this Solemnity ; and guaranties the Modeſty and Decorum that is to 


ſweeten and recommend the Remainder of this Alliance. 1 
Among the Inſtances of Force, which the Writers of Roman Anti- 
quities are forward to produce upon this occaſion, one is ſaid to be a. 


violent Forcing of the Bride from her Mother's Lap. I think the Paſ- 


ſages do not prove it. And let any one judge, if they are expreſſive of 
that milder Violence We have been ſpeaking to, and not rather ons; 


of a much more diſadvantageous Nature. 


Tunc me gremio ſuo Mater infelix folerans, rund nuptiali decenter or- 
nabat, mellit:ſque ſuaviis crebriter ingeſtis, jam ſpe futura liberorum 
vol is anxiis propagabat : cum irruptionis ſubitae gladiatorum in- 
petus ad belli faciem ſacviens, nudis et mfeſtis mucronibus coruſeans, 
non caedi, non rapinae manus afferunt, fed denfo conglobatoque cunes 
cubiculum noſtrum invadunt protinus, nec uilo de familiaribus nojtris 
repugnante, ac ne tantillum quidem refiſtente, me m en exanimem 
Net vo pavore, trepidae de medio matris 1 W 2 


K 
" EY N * 
3 — , . 


— 


Dic mibi, ur, num inteiligis a rei CT, et ego te e —_ farentes te miki 


dederunt ? 
+ Han Ego haud iavitam ducam annum uren. 5 
6 Jed 


| Quid face Trojanos atra vim ferre Latinis, 


Arva aliena jugo premere, atque evertere praedas, 
Quid ſoceros legere, et gremiis abducere pactas * ? 8 Virg. X. 


| 1 5 AN Aen. 77. 
And yet there are ſome Paſſages in Antiquity, that favour this Conceit : 8 
RNapi fimulatur Virgo ex gremio Matris, aut, ſi ea non eſt, ex proxima 
necęſſitudine, cum ad virum trahitur, quod videlicet ea res feliciter 
Romulo ceffit ?. | o Feſtus, 
Tu fero juvent in manus - 
Floridam ipſe puellulam 


Matris e gremio ſuae 
Dedis. O Hymenaee Hymen, 


 Hymen o Hymenace'. | * Catall. in 
| Before I ſhut up this Conſideration, let me diſpute the Rationale of me 
another Ritual with theſe Raviſhers of their fair Gueſts : allowing the A ay ory 
Record of the original Fact all the Authority it can aſk. Tabb. Cap. 
XXI. 


Virgo una lange ante alias ſpecie inſignis a globo Talaſſi 1.5 0 rapta 
fuerit, multiſque ſciſcitantibus, cuinam eam ferrent, identidem, ne 
quis eam violaret, Talaſſio ferri clamitatum. Inde Vox Nuptialis 
acta 85 5 . | Liv. I. g. 
Add. Plu- 


To this Account Plutarch in his Life of Pompey gives his Teſtimony, tarch. in Re- 


and adds, that of all the Traditions about this matter, for there were mulo. 
ſeveral, this was the moſt probable. | 


Praeluxere Faces, velarunt Flammea vultus : = 
Mec tua defuerunt verba, Talaſſe, Tibi*. Martial, XII. 


This alſo had a Moral, and a Conjugal Leſſon. To which Varro and Tot. | 
Plutarch were poſſibly no Strangers. The latter of whom writes thus: 


Aarti 0 wonubournnos ada Tanucig ew Tor vH 4 wor gon c TIS 
 TAAAYIAE; g y Tov Ta Taaxoov ovoua gow, x5 Thv v, 
EITAYOVTEG, vg VTOGpwyverir AU Os £1 Peper prev -er, 1 7 
*＋ 227 * * , np / 
& TEax[ov, Ep6co de T1 Iveay Weg SD. TH ados 92 5 Quaeſt, 
So in his Life of Romulus, where He gives an account of this Event, 
He has theſe Words : | 

＋ Oi dt wAzigor vopeigur iy, wv uy 6 Tobas 651 NAPAKAHEIN tives x, vag 
xtN⁰αο EIE Pratpyioy — TAAATIAN, Zire Tore Toig EXAnvixors oH 
TWY IT@AIKWV ETILEXUpharuv, Ei de TETO , MEVET GU xνανν, GAN EXCUUTO 
| | Pwpuaio 


* Duare in Nuptiis canitur i/le omnium Lone notus Talaſius ? An a lanificio, quae Graecis 
. Talaſia, Talaſum pro Talaro dicentibus * Nam ſponſae introductac vellus ſubſlernunt ; ipſague 
| fecum colum et fuſum importat, ac mariti januam lana coronat. 
_ + Plerique (inter quos eff Juba) adhortationem et incitationem ad labaris ſedulitatem et lani- 
ficium, quod Graeci Teazciav dicunt, cenſent, nondum id temporis Italicis verbis cum Graecis 

| Qq 2 confuſis. 
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Pi. Tore Toa Ovopece rs 76 TANK, 2 ch d reg Ie, ETEpay ay Tis 
eiTiIaD tixacus THavwripar. (I am perſuaded the Author wrote OYK 
before xa, and I wonder how all the Editors could digeſt the 
other Reading). Exel yag of Zabive woo; Tec Pouæiug WoXeuwnouil 
d , 676 u. Weg 70 ,h 2 under d 
20% Toi avdeacuy 1 r weg! THYV TOAXGTIAY UTSCYUO%.. IToperaeve VE 
Ky ol aubic VYAausTt, TE did, 1 , o, 7 A WAbeITA;, | 
avapuveiv Tov Toarumiov perr Wailing, fe; ws Em Ade ag = 
UTECYN40 vi YUIBIROS 7 TRAGTIEN EITUYOPEITG. Lg | oy 

The Roman Ladies kept at home after a very old-faſhioned Manner 
to entertain their Huſbands : and there the Enſigns of their Office were 
not a Mattador, but a Diſtaff and a Spindle. | 


HIC SITA EST AMYMONE MARCI OPTIMA ET PVLCHERRIMA 


 Fabret. I.. LANIFICA, PIA, PVDICA, FRVGI, CASTA, DOMISEDA +. 
CI1 * . . g ; 
1 HoOSpES QYOD DEICO PAVLLVM EST ASTA AC PELLIGE 


HEIC EST SEPVLCRVM HAVD PVLCHRVM PVLCHRAI FEMINAE, 
 NOMEN PARENTES NOMINARVNT CLAVDIAM 

SVOM MAREITVM CORDE DILEXIT SOVO 

GNATOS DVOS CREAVIT HORVNC ALTERVM 

IN TERRA LINQVIT ALIVM SVB TERRA LOCAT 

SERMONE LEPIDO TVM AVTEM INCESSV COMMODO 


n, DOMVM SERVAVIT LANAM FECIT. DIXI. ABEIs. | | 
DCCLXIX, | ; SEE , . | 
9. 80 M, Antony married Fulvia the Widow of Clodius, whom Plutarch 
6 . » / 2». > / — 7 6 % 45 a | | 
In vit. An- Calls & TaAaoiay £0 ObKEpiay PrOVEY YUVRLOY .* 
ton, 5 | | 
Ou 9 eyarnyro oor Ooxer tive, tl pacvov emigepteuy, e Read 
EPIA] TapahaCgoa, ijpario do eC u, & twearkvia ws tgya TANALIA | 
7 Xenoph. Jeparauvaus didora. + | | 5 
Oeconom. 1 3 . 
It was for this reaſon, that the Slippers and the Spindle made a part 
in the Roman Ceremony. | | | 
Exeſſo d dai x, LANAAAIA x) ATPAKTOI v per OIKOYPIAL 
5 Plutarch. © urig, To de ENEPTEIANL oupConov*.|| 


ugeſt. Rom. 5 | 
—_— 185 But why Evegyziac ? Where is the Antitype for Aae, as Oix sie was for 
| the Sandals? Doubtlefs not in ENEPTEIAL, where We ſhould ex pect, and 


— 


— 


confuſis. Quod fi hoc placet, et Romani tum Telgſii vocabulum nobiſcum uſurpabant, ALTAM 
NON POTERIS CONIICERE MAGIS PROBABILEM RATIONEM. Nam in jie- 
dere, quod Sabini poſt bellum pepigerunt cum Remanis, convenit ne aliam operam viris quam circa 
 lanificum praiſtarent uxores qui mos ſecutis nuptiis permanſit, ut qui elocarent puellas, vel de. 
ducerent, vel pragſentes eſſent, omnins Talaſis acclamarent per luſum, teſtantes ad nullum aliud 
munus, quam lanfictum, Sponſam adduci. 

* Mulierculam quae negque lanificium ſciret, neque domi manere. | 

+ Non tibi ſatis videtur, fi folum illud ſciens venerit, ſc. cum LANAM acceperit, quo patio 
exinde veſlimentum conficiat, et curatura ut penſa lanificii ancillis diſtribuerentur? 

Olin etiam adjiciebantur Sandalia et Fuſi, guae domi actae vitae, inau/irigeque ſunt Jens, b 

15 | | A ought 
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_ ought, to find it. Correct therefore, if there be Faith in Criticiſm, 79 
&% EPIOYPTIAL ovpGCoxov. Thus Hefychins : 
Taxkaoipyd;. EPIOYPTOL, », 1 ey Tor TRA Gor e Deo eg } e. 
Tanaoia, EPIOTPTIA. 
Taaαναοατνντνα. Tov EPIQON ra e. 
Taxa... T EPIA. 


Nay farther: 
Tos. AtytTai wap Aio Re 1 oroprateira Twi Nuun?. 9 Suid, 
Taxig 1 pernoyapos Tiapbevos '. | | 1 Heſych. 


Every one knows how much Rome was indebted for their Language 
to the Aeolians. And ſo much for Talaſſio. 


Laſtly, There is ſome Shadow of Force or Violence; and, as it is 
thought, of the Rape of the Sabines (for which reaſon it finds a place 
here, in the Ceremony of the Haſta Celibaris. | 


Nec Tibi, quae cupidae matura videbere matri, 
Comat virgineas Haſta recurva comas*. _ | 2 Ovid. II. 
7 5 N \ \ / | 5 \ * e ” Le TY \ Faſt. 559. 
Aα⁰e⁰ Os A vuv To TY vu UTI e ERUTTG 1 E Tov 
2 00y els T0 dwphaT0, HAN aigoperny EioPegecta, Oc T0 Xy TOTE KOpu- 
G Cinobeirag, py ci E os Aryeor %y To Thv E ́ 
Yauepenys Uixpuy draxpiveober dog viu, oUuCoMev eh, TH ue ra paxns 
2 TONER Tov "WEWTOV yauov veto, weg! wv Emi EV To 
-$ 3 7 : , 
ci rioig ELONKANfpheY . | | 3 Plutarch. in 
\ \ — , '» — 7 W 7 * P , Romulo. 
Ac ri TwV YEUEPENWY GNI dog vi 71 K0puyv Graxpivert 3 &p% TVpConov | 
£01 TETO 78 Pic 2 HET TOAEWE yauntdnua ce g reg 3T + IdemQuaefſt. 
| | Rom. 87. 


And then that Author proceeds, according to his Cuſtom in that Work, 

to recite other Opinions concerning it. All which Feſtus (what is 5v.criipant 
pretty extraordinary) recounts, but omits this alone, . etc. 

c . | | 6 Gruter, Fax 

See more of this in Beroaldus*, Coelius Rhodiginus ', Brifſonius *, = = pk G 

ReJinus?, and the Writers, who are numerous, upon this Paſſage of xx1. Antiq. 


Arnobius *. | 8 Lect. 16. 

6 = | | de Ritu Nu- 
Cum in Matrimonio convenitis, toga flernitis lectulos, et maritorum * * 

genios advocatis, nubentium crinem celibari haſta mulcetis. „ 
= 55 | | Adv. Gentes 
OOO e — — bd. XI. 

* Servatur hinc etiam hodie, ne limen ſponſ/a ipſa tranſcendat in cubiculum, fed ſublata in- 
ratur, quod vi tunc illatae, non ingreſſae eſſent. Addunt quidam, quando ſponſae capillos ka/tae 
dſcriminent cuſpide, primas nuptias denotare vi ct h-ſliliter. contrattas : -de quibus prolixius in 
<uaeſtionibus diximus. | 

+ Cur nuptarum comam diſcriminant haſlae. cuſpide? An id fignum eft, primas vi et bello 
 fulſe ductas? ; * = "IR | 

But 
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But „ what i is the moſt extraordinary, ſomething like this n 
was continued down as far as the Sixteenth Century, as appears from 
the Tenor of a Marriage-A& A“. 1511, produced by Caſalius : 


= - IN PRAESENTIA MEI NOTARII ' PERSONALITER CONST1- 
-T'VTI ILLVSTRES D. D. FRANCISCVS DE CINQyYINIIS ET 1y- 
LIA DE ASTALLIIS ANIMO ET INTENTIONE MATRIMONIVM 
INTER SE CON TRAHEN DI, ET PRIMO INTERROGATVS PER 
ME NOTARIVM DICTVS FRANCISCVS, SI VELLET PRAFFA- 
TAM IVLIAM RECIPERE IN EIVS LEGITIMAM VXOREM ETC. 
AD QVAM INTERROGATIONEM ETC. RESPONDIT ET DIX1T, 
VOLO3z DEINDE INTERROGATA SIMILITER DICTA IVLIA, $1 
VOLEBAT SIMILITER DICTVM FRANCISCYM IN ELVS LEGITI- 
MVM MARITVM, QVAE SIMILITER RESPONDIT, VOLO; PosT 
QVAS INTERROGA TIONES ET RESPONSIONES SV PER-IMPO- 
SITO :ENSE SVPER EORVM CAPITA, ET PRAEM1ss0 
SIGNO VENERABILIS SANCTAE CRVCIS PRAEFATVS FRANCI- 
SCVS ACTVALITER SVBARRHAVIT DICTAM IVLIAM = = - 


But beſides the Conſent of the Parties contracting, much regard muſt | 
P. 23. 2. 2. be paid to the Conſent of others. For, according to Paulus, 


Nuptiae confiftere non poſſunt, niſi confentiant omnes: id eft, qui coeunt, 
quorumque in poteftate ſunt. | 
It is not to be wonder'd, that in ſuch a Conltitution as the 8 | 
where Children were ſo much their F ather s Property, His Concur- 
12 23. 2. 34. FENCE ſhould be deemed ſo eſſential *. 


E. 5. 4. 16. Juſtas autem Nuptias inter ſe Cives Romani contrahunt, qui ' ſecun- 
5+ 4+ 18, dum praecepta Legum coeunt, maſculi quidem Puveres » feminae 
5. 17. ult, 

autem viripotentes, five Patresfam. ſint, five Filiifam. : dum ta- 


men, fe filifam. fint, conſenſum habeant parentum, quorum in 
poteſftate ſunt. Nam hoc fieri debere et Civilis et Naturalis Ra- 


4]. 1. 10. pr. tio ſuadet !. 


From theſe Words of Juſtinian I ſhall draw out ſome Obſervations, 
that will furniſh all that I have to ſay upon this Head. 

(1). Here are two Reaſons or F oundations for this Concurrence, a 
Civil one, and a Natural one. 

(2). The Civil Reaſon is the Jus Sudden the Right which went 
along with the Patria Poteſtas. The Idea of a Roman Father was made 
up more of Authority than Paternity. 

Pater autem familias appellatur, qui in domo dominium habet © refte- 
que hoc nomine appellatur, quamvis ſilium non habeat : non enim 


D. 50. 16. ſolam perſonam eus, ſed et jus demonſtramus. 
195. 2. Familia in liberis hominibus dicebatur, quorum dux et pri nceps generis 
6 Feſtus. vocabatur Pater et Mater Familiae. 


(3). I. 


MARRIAGE, 

(3). In this Syſtem therefore of Government, nothing ought to be 
tranſacted without the Father's Concurrence. But We ſee him parti- 
cularly and highly intereſted in the Succeſſion and Derivation of His 
Authority: Ne invito ſuus Heres adgnaſcatur. 5 | 

(4). There may be ſome Force in the Obſervation, vix. that Fu/ti- 

nian here inverts the Order, and writes et Civilis et Naturalis Ratio 
ſuadet. As if He had faid, “It is owing principally to Civil Conſi- 
% derations ; it has its Foundation there: and Natural Conſiderations 
« are not againſt it“. 18 1 — eee i 

(5). I am perſuaded that the Roman Law in this reſpect, paid more princip. W* 
Attention to the Patria Poteſtas, and Dominium Quiritarium, to the Ef- Contius I. 
fects of its own Creation, than to the Intereſt, which the Father de- SH 
rived from the Law of Nature. For an Emancipated Son might marry P. 23. 2. 25. 
without the Conſent of his Natural Father. P. 23. 2.25. 
(6). On the other hand, while the Father's Authority ſubſiſted, no- 
thing could diſpenſe with this Conſent. Thus, though the Privileges of 
the Sword were great in Rome, yet even the Service of the State, with 
all the Emoluments attending that Profeſſion, could not defeat this Con- 
currence, for it did not affect the Father's: Authority ?. . D. 23. 2. 35. 

(7). This Conſent was ſo neceſſary, that the Renewal of a Contract, | 
which was diſſolved before Celebration, required the Concurrence of the 
Father, as much as that. Concurrence was required in the firſt Inſtance*, 'D- 23. 2 18. 
(8). This Conſent was allo fo neceſſary, that the Emperor and all the SOD 
Lawyers tell us, that no Marriage is good till this Conſent is obtained : 


In tantum ut Juſſus Parentis praccedere debeat +. J. 1. 10. pr. 


That it can have no Retroſpect to hallow or ſanctify what went before it*. 5D 1.5. 11. 
And indeed this Doctrine is perfectly agrecable to their Notions of K. 23˙2.65•7 


: RR ; , 8 * 2 A. . 14.6. 
iſabitig or Ratification. Ratihabiito properly takes place in caſes where 3 


things are not concluded, and no Forfeit already made to Law. The 
Want of the Father's Conſent was an Impediment to the Loyalty of 
Marriage, which no ſubſequent Concurrence can take off. For that 
would to be operate againſt Law, where Law has taken place. 
(9) However by ſome Conſtitutions of 7uftinran, it has been imagined 
that the old Stream of Law was diverted into another Channel, and that 
the Ratification of the Father would ſtand good @ parte ante“. * See C. 4. 28. 
(10). The Natural/Reaſonisfoundedon the Duty, Honour, and Reve- 7: | 
rence, which our Parents are intitled touponall Occafions, but eſpecially 8 Pn 
in an Affair of ſo critical a Nature, and ſo great a Concernment. ect. ad Inſt. 
(). It is only a Matter of Natural Reaſon, not Natural Right : Highly by 3 
proper to be obtained, but not ſaa natura of that Weight, as that the Pandect. Lit. 
Want of it ſhall invalidate a Mar iage- Contract. If it were Natural de K. N. 5 5. 
Law, no Nation ought to diſpenſe with it, as many have done. ; 
(12). Though the Mother in the Eye of the Roman Law could not be | 
ſuppoſed to have her Children in her Powers, yet the Natural mon in 4 ue gfs 
| | | ome 3," 
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5D. 27. 10. 4. ſome meaſure pleads for her Conſent®, and may fairly be ſupported by 
Civil Sanction, at leaſt upon a deficiency of Father and Guardians. 
(13). The Civil Reaſon for the Diſpoſal of a Son, fails in the Diſpoſal 
of a Daughter. She does not affect the Father's furiſdiio Patrimo- 
nialis, by bringing in an unwelcome Succeſſor, becauſe She leaves that 
Juriſdiction, when She marries; and the Father of the Huſband is more 
P. 50. 16, Concerned in that Event than the Father of the Wife? 
(14). However Natural Reaſon here pleads as ſtrong, if not much 
ſtronger, for the Father's Concurrence. The ſuppoſed Imbecility of 
Judgment almoſt puts the whole Tranſaction out of her Choice, as We 
pag. 306. obſerved lately from Donatus*. Bs | 
Kei d a)Ay vepuer, J, Tis TORUTE Ye got, 
5 Hr t QiAwv . 25 unrebs EIVTWY | | 
o Homer. Z. | Addi fei, Tei y appagior ye E. 


190. 1. 


* O⁰ aeg fuer eg ol a ve S 
| Ixapis, ws % duròg ee0vmaaie Yuyaen, 
Homer. B. Aon " © * c, — 0¹ x juevo; A0 AL | 
Odyſſ. 52. Yi NupuPeLpoaruy pe TwY Eee) War £1405 g 
Euripid. An- 8 Mepipvor 826, KgK e? Kpiver rade. 
5 5 |  Apupadv 8 duvauerlas TAMOIE OLIOIET SA 
3 Muſacus v. OY I AP EMOIE TOKEEZELIN EIIEYAAEN 3.1] 
3 Aliter legitimum non fit Conjugium, nifi ab his qui ſuper ipſam femi- 
* Evariftus ad nam dominationem habere videntur *. 


— "” She may upon the Matter be compelled, and is always ſuppoſed to 
_— unleſs She evidently diſent: And She has not the Power of 
diſſenting, unleſs in the caſe of a ſcandalous Match, a Sponſus turpis, 

P. 23. 1. 12. 1. or a Huſband, that is infamous*. Nay farther, a Daughter, (under 
XXV.) though emancipated, could not contract for herſelf, not even 

C. 5. 4-18, in her Widowhood®. - Y Eos by 

| (15). It is for all theſe Reaſons, that a Grand-ſon in Avi pote/tate con- 
ſlitutus, the Father living, and not emancipated, muſt have the Conſent 
both of that Father, andof that Grand-father: Whereas to the Marriage of 
a Grand- daughter in the ſame, Circumſtances, the Conſent of the Grand- 

D. 23. 2. 16. father would be ſufficient”. The Reaſon of the Difference was this. The 


— 


Etenim alii ſuccenſuerim, quaecunque utique talia fecerit, 
Duae ſeilicet invitts charis patre et matre viventibus 
Viris miſceatur, priuſquam palam nuptiae advenerint. 


Nui patris ad domum metuunt adire 

Icarii, ut ille dotet filiam, | | 
Et det cuicunque velit, et qui illi gratus advenerit. 
| + Deſponſationis quidem meae pater .meus 

Curam habebit, et non eft meum flatuere hoc. 

Palam non poſſumus, nuptiis legitimis ung! ; 
Non enim meis parentibus placet. | ” 

=D | Grand- 
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 Grand-daughter paſſed into the Family of her Huſband, and her Chil- 


dren after her: but in the caſe of the Grand-ſon, the Remainder of Power 

and Juriſdiction was in the Father (afterthe Deceaſe of the Grand-father) 

which could not be cut off or defeated without that Father's Conſent. 

There is a ſimilar Caſe in Adoption. IfI adopt a Perſon loco Nepotrs, my 

Son muſt conſent, becauſe I bring a Perſon into his future Family: but, 

on the contrary, if I give my Grand- ſon to be adopted into another Fa- 

mily, the Conſent of his Father is not neceſſaryb. Here Adopting and J. 1. 11. 7. 
Giving in Adoption is like Marrying and Giving in Marriage. = 
(16). This leads us to the beſt Expoſition of that famous Text?®, 5»D. 23. 2. 3- 


Si Nepotem ex Filio, et Neptem ex altero Filio in Poteſtate habeam, 
Nuptias inter eos me ſolo auctore contrali poſſe Pomponius ſcribit, 
et verum eſt. 


The Grand- father, according to my laſt Rule, might fairly by his /6/: 
Authority diſpoſe of his Grand- daughter, but not of his Grand- ſon. 
How comes it to vary, when He marries this Grand- ſon and this 
Grand- daughter together ? Why was the Conſent of the Father neceſ- 
ſary to the Marriage of his Son in the one caſe, and not in the other? 
This muſt be owing to the Preſumption of the Father's Conſent. For 
here is no Change of Family, no Alienation of Inheritance, no Pro- 
bability of an unwelcome Sueceſſor, ut invito ſuus Heres adgnaſceretur. 
This, I fay, is the faireſt Anſwer to an Objection, which in the whole 
Body of the Roman Law is the only Paſſage that tends to diſpute, or 
ſet aſide, the Father's Conſent. It is idle to ſay, as it has often been 
aid, that this Caſe muſt be ſuppoſed, where the Father was dead or 
emancipated. For then the Doctrine of the Grand-father's Authority 
would be true without this inſtance; and not obtain only where He 
matches his Grand-ſon with his Grand-daughter, which yet upon the 
Face of the Law ſeems to be the Suppoſition. | | | 
(17). The Effect of Marriage without this Conſent was Lllegitimacy*. « J. 1. 10. 12. 


Impares enim Nuptiae, et praeterea in villa fine teſtibus, et patre non 
_ conlentiente acta, legitimae non poſſunt videri : ac per hoc ſpurius 
z/te naſcetur oP | I * Apul. Meta- 

f 8 | 1 | | . : morph. 1. 6.p. 
And ſuch an Illegitimazy, as could not be wiped off. For it muſt be ob- 115.64.Price. 


ſerved that the Iſſue of Concubines only, and no other ſort of unlaw- 
ful Production, were capable of being reſtored to Blood. 

(18). But upon the whole, the Favor Matrimonii, and the Right which 
the Public had in it, has made great Conceſſions in the Roman Law, in 
regard tothis Conſent of the Father. For inſtance, it ſhall bedeemed Con- 


does not publicly contradict . The Law would ſometimes compell it, if +D. 23.1.7.1. 
unreaſonably with-held*; and Proviſion was likewiſe made for the Ab- C. 5 45. 
{ence of the Father, his Captivity, Lunacy, and Want of Underſtanding. P. 23.2. 


A) 


e —— 
S 


lent, if He intimates his Will per Epiſtolam, per Internuncium : If He P. 23. 1 18. 
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This Conſent is a Point which has been much conſidered by all wh 
Z have treated of Roman Marriages, and much may be ſeen in a ſmall 
#244 HS Hae Compaſs, as it is drawn together by Gorhofred®. A 
Add. A. Fa Another Thing which contributes to defeat this Contract, is Proxi- 
ver Sy 4 mity or Relation. Relation is either by Blood or Marriage: the Former 
IV. of which is called coc6naT1o or Conſanguinity. So that when thoſe 
> mae fey „ valuable Gloſſes publiſhed by H. Szephens', through a Miſtake of the 
Cvjac. 111, Tranſcriber, expound Cognatus and Cognatio by Evyens and Evyweus, 
| Obſere, 5. every one readily apprehends, We muſt read LTI E NHL and TTrr- 
wrotns II. S. FENEIA*. There is no one can doubt it. Cognati therefore, accord- 
: Theſaur. L. ing to Vlpian's Definition *, are ſo called, quaſi ex und nati, aut, ut La- 
Gr. Jes ait, quaſi commune naſcendi initium habuerint. To which may be 
inis added Modeſtinus *: Cognati ab eo dici putantur, quod quaſi und commu- 
PriceadApul. Al ere nati, vel ab eodem orti progenitive fint. And accordingly. Con- 
Metam. 1. 4. ſanguinity or Cognation is thus defined by the Moderns : ä 
tn . . 1 Z Vinculum Perſonarum ab eodem ſtipite deſcendent um, carnali Propaga- 
tine contractum. | | | 
| But it muſt be obſerved, that Cognatio, beſides its general uſe, ſubmits 
Above, pag. to be its own Specres *. For that Branch of Conſanguinity, which comes 
215 by the Mother, is likewiſe called by the peculiar and now-reſtrained 
Appellation, Cognatio; whereas the Relation by the Father's Side or 
Blood is called Agnatio. So the Gloſſes, under the laſt Emendation : 
"ol Cognatus. Cuy eig aro Inxeia 
All that I have now advanced will be clear from the following Laws: 
Nomen Cognationis a Graeca voce dictum videtur, Yuſyevei; enim illi 
: D. 38. 10.10. vocant, quos Nos Cognatos appellamus*. 
Cognatt ſunt et quos Adgnatos Lex XII. Tabularum appellat. Sed hi 
| unt per Patrem Cognati ex eadem familia: qui autem per Feminas 
7 2, cod. conjunguntur, Cognati tantum nominantur”. | 
Inter Adgnatos et Cognatos hoc intereſt, quod in Adgnatis et Cognatt 
continentur : in Cognatis non utigue et Aagnati. larbi gratia, Patris 
Frater, id eft, Patruus, et Adgnatus eſt et Cognatus: Matris autem 
P. 38, 3. 5. Frater, id eft, Avunculus, Cognatus eſt, Adgnatus non eſt”. 
The laſt Paſſage has afforded much matter for Diſpute, and indeed, 
at firſt fight, ſeems to contradict my Aﬀertion, that Cognatio was a 
Genus, comprehending under it a Species called Adgnatio : when Mo- 
deſtinus in the Law laſt cited expreſsly ſays, In Cognatis Adgnati non 
continentur. Nothing can be eafier than the Solution. This will al- 
ways be the Caſe, where the ſame Word ſtands for the Genus and for 
N a Species of it alſo, Put the Caſe in Adoption“, and let us apply theſe 
pegf 14% Words of Modeſtinus there: . | | . | 
5 [= 8 Inter 
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| Intex Arragatos et Adeptatos hes intereft, guod in Arrogatis et Adoptati 
cantinentur : in Adaptatis non utique et Arrogati. 
Why? Becauſe the Term of One Species, as Cognatio, Adoptio, fits both 
Species alike (by being the Term of the Genus alſo), but that of the 
Other, not ſo. The Logicians would ſet this to a Tune, but this is 
the plain Song of the Matter. | 
This Diſtinction of Agnati and Cognati has its uſe in ſome Parts of the 
Roman Law, and was proper enough to be laid before my Reader. 
However for the purpoſes We are now engaged in, They may paſs with- 
out Diſtinction. The Law in inceſtuous Copulations regards not this 
Difference of Blood. We ſhall therefore not regard it likewiſe, but com- 
prehending both, under the common Name of consAnGviNnerl, paſs on 
to inquire what that other Relation means, by which I ſaid that Inceſt 
might alſo, be contracted, and which is called arriniTy. 
Ant is defined Proximitas Per ſonarum per Nuptias contracta. 


Aaſines ſunt Viri ex Væoris Cognati, didi ab eo, quod duae Cognationes, 


quae diverſae inter ſe ſunt, per Nuptias copulantur, et altera ad al- 
rerius Cognationss ſinem accedit; namque conjungendae Adfinitatis 
_ cauſa fit ex Nuptiis. | 
 Adfinis +. Ayyereopwv. 15 0 nar emrynpuay Tes. 
== Adfmes: In agris Vicini, five Conſanguinitate conjunen 
Feſtus is juſtified in the firſt Part of his Expoſition, by a Paſſage of 
Paulus: In the ſecond is very blameable in calling Affinity by that 
very Expreſſion He ought to have guarded againſt, and indeed againſt 
which He was upon the very point of guarding his Reader. For the 
Purport of his Gloſs was to inform.us, that Aﬀhity was not Conſan- 
guinity, : 
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D. 38. 10.4. 
3. 


* GloſT. Vet. 
3 Feſtus. 


4 D. 10. 1. 12. 


Having thus ſtated the two different Forms. of Relationſhip, I pro- 


ceed to obſerve, that there is a Natural Inceſt, and a Civil Inceſt. Or, 


in other Words, the Proximity of ſome Perſons is held fo ſacred and 


reverential; that an Alliance, or Conjunction of ſuch would be a Viola- 
tion of the Law of Nature : whereas-the Rules of Poſitive Inſtitution 
may ſometimes have laid this Prohibition, where Nature was leſs ex- 
_ preſs, however conſents to be concluded: | 


Ruare Mulier tunc demum eam poenam, quam Mares, ſuftinebit, cum 
Inceſlum jure Gentium [z.e. Jure Naturae] prohibitum admijerit : 
nam ſi ſola Juris noſtri ob/ervetio inter veniet, Mulier ab Inceſii cri- 


mine erit excuſata*. 


To underſtand this, let us ſee what Proximity is. Proximity is diſco- 
vered by the Computation of Degrees. 3 

Degrees are the Steps of the Diſtance between two Perſons in the Ge- 
nealogical Line: | | | 


\ Rr 2 | Gradus 
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Gradus autem difti unt a fimilitudine Scalarum, hacorumve proclviun, 
1 quos ita ingredimur, ut a Proxim in R „ id eft, in an. gui 
$4 5-408 Ehhe guafe ex eo naſcitur, tranſeamus ”. 

7 The Genealogical Line is a Series of Perſons, of the fame Stock, or 
Alliance, i in the regular Order of Generation or Deſcent. Which Line 
is either Right or Oblique. 

The Right Line either aſcends, and gives us all our Anceſtors ; ; or 
deſcends, and contains all our Poſterity. 

(This is called the Aſcending or Deſcending Line, i in continuation of 
the Methaphor, juſt now obſerved, from the Likeneſs to Steps 
or Stairs, 

Be it obſerved here obiter : When All who went before us, are 
called Majores, and All who come after us Minores or Paſteri, 
this is not according to the exacteſt Propfiety, as We N 


ad Virg. from Servius*: 
1 Minores non dicimus, ni af em Guus d nomen, ut puta 
| | Filius, Nepos, Pronepos, Abnepos : bi 71 gradus defecerint, merito 


jam dicimus Minores. Sicut etiam Majores dicimus poſt Patris, 
Avi, Proavi, Abavi, Atavique vocabulum. ( 
And not unlike it, Paulus, who wrote a Treatiſe upon the Degrees, 


Parentes uſquead Tritavum apud Romanos propriovecabutanommantur: 
ulteriores, qui non habent ſpeciale nomen, Majores appellantur. Item 


*D. 38. 10. T.iberi uſque ad Trinepotem : ultra hos Poſteriores vocantur ?. 
1 0 This Text of Law ſhould be thus corrected: ultra hos Poſteri omnes 
/ c Var. Con- vocantur. See D' Arnaud”.) 
E To proceed: The Ob/ique Line contains a Series of F not in 


the direct order of Succeſſion one under another (as the Riglit Line 
does), but made up of part of two Right Lines, concurring in one com- 
mon Stock. Which two Lines are called Collateral. 

This oblique Line is either Egual, when the two Parties 1 in quedion. 
are equi-diſtant from the common Stock: or Unequal, when one Party 
is nearer in degree to that common Stock, or farther from it. | 


A, | 
F 
C. D. 
3 


Here the Due or Stages of Generation are marked by the Letter 
Ms B. etc. and the Lines are the Series of thoſe Letters. 5 
| 10Cc 
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The Line A. B. C. E. G. I. and alſo the Line A. B. D. F. H. is a Right 

Line, viz. thus Ted ©. = | 

„„ „ 


. 1. 
3 


MS 

and to be conſidered either. Aſcending or Deſcending, according as You 
take your Stand. All above E. (or F.) is the Aſcending; and all be- 
low E. (or F.) is the Deſcending Line, when E. (or F.) comes to be 
the Perſon in Queſtion. 

The Line G. E. C. B. D. F. H. (as alſo a Portion of it C. B. D.) is an 
oblique or collateral Line. 5 | THE: 
B. is a common Stock, and the Parent of the two Lines C. E. ec. and 
. | | ” | 
E. and F. are in Linea Aequal, | 

G. and F.; as alſo I. and F.; E. and D.; G. and D. etc. are in Linea 
Inaequali. | 55 

This being premiſed, Two Conſiderations will include the whole 
Affair of Conſanguinity : One of which concerns the Right, and the 

other the O4/que, Line. = | 

„„ eo '5 > Va 

Marriage in the Aſcending and Deſcending Line are prohibited 77 *D. 23. 2. 53. 
mfnitum z i. e. I cannot marry my Mother, nor her Mother, and fo 3 * 
upwards to Eve. Nor again can I marry my Daughter, nor her e 10 

Daughter, and ſo downwards for ever. | | 3 


, 3 TI fe 5 ! 
Nuptiae conſiſtere non poſſunt inter eas perſonas quae in numero Paren- VIII. 40%. 


tium N Liberorumve ſunt, five proximi five ulterioris gradus ſint ad «pj, VIII. 
infinit um | | | | | 42. 
| | 5 | Ariſtot. IX. 
This is that kind of Inceſt, to which Nature is ſo averſe, and of which Hiſt. Anim. 
We have ſeen ſomething above. . h Lass. 
| : . 3 | 3 0 III. H. A. 47. 
Jure Gentium [i. e. Naturali] Inceſtum committit, qui ex gradu IV. 3. | 


Aſcendentium vel Deſcendentium uxorem duxerit *. Varro de R. 


N. II. 2. 
5 Cui Fas implere Parentem, Oppian. I. Cy- 
8 3 x 3 | neget. 236. 
Du raus aſe nefar't H: Steph. A- 


This We have ſeen formerly to be ſo ſhocking to natural Conception, rodot᷑. pag. 55. 


that very ſurprizing Stories are told us of the Abhorence which even Edit. Fol: 
Lond. 1607. 


Animals have expreſſed upon the Occaſion *:. 8 Antigon. Mi- 
| | „ 3 | ; * rab. | Bf 59. 
5 | AAeoxeo 


polog. for Hes. 
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$ Agathias 
Scholait. An- 
tholog. I. 78. 


6 See above, 
pag. 107. 
Add. Sext. 
Empir. I. 


Pyrrh. Hypo- 


top. 14. III. 
24. 

Philo de Legg. 
Special. pag. 
301. Edit. 
Mang. Vol. II. 
Not. ad loc. 
Minut. Felix. 
e. 31. 


7 Tertullian. 
ad Nationes 
lib. 1. 

Add. Apolo- 
get pag. 11. 
Edit, Rigalt. 
1641. 


3 Sext. Empir. 
III. Pyrrhon. 
Hy poty poſ. 
24. et 25. 
Epiphanius in 
Comp. de Fide 
Cathol. 


9 Nov. 12. 1. 


1 Platode LL. 


I. 8, 


21d. de Re- 
pub. I. 5. 
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Some of the Eaſtern Nations maintained theſe Marriages, nay, held 
them ſacred, and took their Prieſts and their Princes from this abo- 
minable Mixture. I . 3 
Plane Perſae, Ctgſias edit, tum ſcientes, quam non horrentes, cum 
Matribus libere fiunt.* Se et Matedones id quod probaverunt 
palam eft fattitare, figuidem cum primus ſcenam eorum Oedipus 
intravit trucidatus oculos, riſu ac deriſu exceperunt. Tragoedus 
conſternatus, retracta perſona, Nunguid, ait, Domini, diſplicu: 
Vobis? Reſponderunt Macedones ; Immo tu quidem pulchre. At 
Scriptor vdulſimus, ſi finxit, aut Oedipus thementiffimus, fi ito 
fecit 155 | 2 „CC r 
Nay, this Hereſy in Natural Law erept into ſome of their Schools of 
Philoſophy. For Zeno and Chry/ppus maintained this Prohibition to 
be abſurd and unreaſonable. 1 . „ 
But it is maintained by the beſt and moſt ſerious Writers, that this 
Mixture is the Averfion of Nature. - 
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Many have been the Poſitionsof Lawyers and Philoſophers, concerning 
the Principle which this Doctrine is to be reſolved into. The Inequality 
of Age, which muſt neceſſarily attend ſuch an Union, is what Socrates 


— 


* , 


* ſpice irrationalium animalium genus : non enim eorum 
Natura conturbat leges Connubii 2235323 — | 
| nere, deleftar?, © ultra ter- 
+ Difcat caſte vivere, et intra naturam ſe continere, non autem aeiectari, et amare ultra 
minum traditum nobis a natwra. ON OSD N 
$ A Filio quoque aut Filia eadem Lex nec: ſcripta quidem diſertiſſime removet, ne vel palam ve 
clam cum ea concumbat, aut alio etiam modo complectatur. Quod nibil horum fas eſſe ait, ſed ea 


Des inviſa eſſe, et tur pium omnium rerum tus piſſima. a : . i 
| Quando igitur jam mulieres et viri actatem generatione aptam 771 fuerint, licere viris 
dicemus, cuicungque voluerint, praeterquam filiae et matri, et filiarum ia us et matre majoribus, | 
commiſceri. Licere et mulieribus cum quolibet copulari, praeterquam lio atque patre, ac ſuper ici i- 

bus et inferioribus eorundem. RE {3-8 3 rad Beg ao ID 
el ſeem'd 
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ſeem' d to pay the greateſt regard to, but ſurely is of too {light a Conſide- 
' ration to bear ſo great a Weight, as that of Natural Prohibition. The 
Neceſſity of a Diſperſion of Families, etc. has no better Title, and has but 
little to do with the primary Laws of Nature. It is doubtleſs a Breach 
of that Pudor Naturali that God has implanted in every Subject of this 
Relation. The Violence done to Nature, thus made to recoil upon her- 
| ſelf, whoſe Effort and Diſpoſition it is to propagate, by Succeſſion, one 
Generation upon another, and not by thoſe We bred, or thoſe that bred 
Us, gives us the natural Deteſtation of this abominable Mixture. There 
is again an Abhorrence even in the very Idea, to have the Notions of 
Honour, Awe, Religion, and Duty mix with thoſe of Carnality and Li- 
centiouſneſs. And laſtly the Reverence due to the Father's Memory, 
in one part of the Contemplation (for it is held that both Conjunc- 
tions are not © 7+ horrible, as in Agathias Scholaſt. ib. 2. 
Ou A edeAGunic TE 5 ada c ẽd HIYVOpevos, aaag Warr; TE 
Nye, N TO NIANTON ANOEIQTEPON (4 Nee: ye »} 
f Þvos) viel rig ve, OS. 1 3 „ | 
And there have been Nations, who have ſhudder'd at the one, and made 
no ſcruple of the other) may be of ſome Conſideration, perhaps not 
enough of itſelf, but what will very well ſwell the Account: 
Scandere quin etiam thalamos hic impius heres 
Patris, et immeritae gremium inceſtare Parentis 
Appetitt, proprios monſtiro revolutus in ortus*. EE Stat. I. 
And this is the Language of many Writers, d ri eis rd wartga Tun, — 
and . sy x N“ . 


To all this may be ac 
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this may be added that Horror which generally ariſes in the 
mind from the Confuſion of Duties, and from ſo ſhocking a Mixture 
of Names, Order, Degrees, Relation, and Dependance. This the 
Poets have more than one touched in very lively Colours, in the caſe 
of Oedipus, and others ö | | 
ua pa, youu, | 
| Equoad | nc, 9 @u]euoay]es, DRAW 
Aveire TauT0v c HE&, xd dE 
Haregag, aeX\ÞLs, lg, ain QUALOW, 
NupÞa, yu b, pirige; Te, Xo70TE 
Ac xig w h ð ð . 1 tya yiveTa I 5 Sophocl. 
Sed Rex ren as Prue qui ſœevae necis, . ws e's 
Sceptra, et nefandos occupat thalamos patris, 5 . Add. Longin. 
ap. a 


Neon folum ad libitum miſcentes cum fororibus et fratrum filiabus, verum patres cum filiabus, 
et, quod Omnium eſt maxime nefandum, (O Leges et Natural! ) filii cum matribus. | 
* Ob reverentiam Patri debitam defuncti patris thalamum conſpurcare. 

O Nuptiae, Nuptiae, | 

Genur/its nos, et, poſiquam genuiſtis, iterum 

Reno idem 2 * e tuliſtis 
Patres, fratres, liberos, ſanguinem cognatum, 

Sponſas, uxores, matreſque, et quotquot 1 

Tur piſſima inter homines opera cenſentur, : Inuviſa 


+ Senec. Oe- 
dip. Act. III. 
v. 126. 


5 Id. Theb. 
v. 133. 
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Inviſa proles, fed tamen pejor parens 
Quam natus : utero rurſus infauſto gravis, 
Egit qui in ortus ſemet, et matri impios 
Foetus regeſſit, quique nec mos eff feris, 
Fratres ſibi ipſi genuit, implicitum malum, 
Magiſque monſtrum Sphinge perplexum ſua *. 
Quid fimile pojuit ? quod tam mextricabile * 
Avi gener, patriſque rivalis ſui, 5 
Frater ſuorum hberiim, et fratrum parens, 
Nuo avia partu liberos peperit viro, | 
Ac fibi nepotes. Monſtra quis tanta explicet ** 
Nec, quot confundas et jura et nomina, ſents ? 
Tune eris et Matris pellex, et adultera Patris! 
Tune ſoror gnati, genetrixque vocabere fratris ? 
Nec metuas atro crinitas angue ſorores, 


Quas, facibus ſaevis oculos atque ora petentes, 


This 
Page la 


This 


lates to 


Noxia corda vident ? at Tu, dum corpore non es 

Paſja, nefas animo ne concipe : neve potentis 

Concubitu vetito Naturae pollue foedus *. 

Confuſion has been alſo well painted by Philo, in the Tract and 
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then is the Firſt Rule about Inceſtuous Marriages : and re- 
the Aſcending and Deſcending (or Straight) Line, where Mar- 


riages are prohibited in infinitum. I ſay, in mfinitum: For though 
ſome limit the Prohibition to the e Degree, others to the ird, the 


See Cocceii Canon 


Law to the fourth, and others again to the fentietb'; yet the 


Pictet Pr0- Voice of Nature interpoſes abſolutely and indeterminately : and moſt 


oem. XII, Lib, 


III. Cap. 4. of the Reaſons, which 1 have urged, will extend to any ever ſo diſtant 


5 Degree 


in the Scale of Deſcent. 


_— 


* Pe-ficum morem palm averſetus, ut facinus atrociſſimum interdixit. FHonoratiores enim 


Perſae cum matribus centrabunt matrimonia et nutos inde. arbitrantur nobiliſſimas, regnoque, ut 


J 


Lertntiam, 


fernnt, dignaniur maximo; guo nihil excogitari pateſi magis impium quam conſpurcari deſuncti 
patris thatamum, quem in temeratum conj*1 vari decuit; negue ſenectuti, nec matri exhrbentes re. 


fiitum eundem et maritim fie i, eandem quogue ejuſdem efſe matrem et uxer em, conimu- 


neue lilerse, pat» is quidem Hate, matris vers nepotes cenſert ; hanc prolis ſuae matrem ſimul eſe 


Gs AVIaihy 


illam filta um patrom et germanum ute inum. 


(2). The 


MARRIA GE. 


The ſecond Rule reſpects Collaterals, and is formed in great meaſure 
upon the other, viz. Thus: The Marriage of thoſe two Perſons is 
alſo forbidden, where the One is to the Other in loco Parentis. This 


is called the Ręſpectus Parentelae, and is beſt underſtood by reducing. 


the Relation to a Diagram, as below. There, when you ſeen one of 
the Parties in Queſtion immediately ſubjoin'd to the common Stock, 
let the other be at any diſtance whatever, that is the Caſe in Point: 


If C. and D. are the Children of B. the common Stock, as in the 
Scheme, then E. (the Daughter ſuppoſe of C.) ſhall not be allowed 
to marry with (her Uncle) D. Neither ſhall F. the Daughter of E, 
nor G. the Grand-daughter, and ſo on, in inſinitum, in that Line of Ge- 

neration. | | | 

My Reader will take along with him, that if — are for- 
bidden, where one of the Parties is immediately under t 


both are in that Situation, which is the Relation of Brother and 
Siſter. e 5 
Ihnhhnus then in two of the ſimpleſt Rules in the World is comprized 
the whole Doctrine of Prohibited Marriages between Perſons of the 
ſame Blood. In the former cafe, an Excluſion is laid againſt ſuch as 
are Parentum in NVMERO, in the other, Parentum in Loco. There, 
Nature has ſet a perpetual Bar to every ſuch Conjunction, as ſhall dam- 
age or confound the Conſideration of Parentage: and Here, Civil 
Sanctions, by way of Fence, have thrown up a Mound, and cut off 
thoſe, that but approach or reſemble it. | 
Alt is a thing extremely delicate,” ſays a good Writer, “ in regard to 
* the Prohibition of Marriage between Relations, to fix exactly the 


Point, at which the Laws of Nature ſtop, and where the Civil Laws 


« begin.” I add, that it has been moreover a Matter of great Diſpute, 
how far theſe latter ſhould extend, and where all Impediment what- 
ever ſhould be ſuſpended. ,The Marriage of Firſt-Couſins, which with 
Us is allowed, and that of Second-Couſins, which by the Canon Law 
is forbidden, is a Proof of what I am ſaying. Su 
VF i, I ſhall 


e common 
Stock, the Prohibition muſt lie muſt ſtronger againſt a Caſe, where 
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I ſhall endeavour therefore, in the Reflections which follow, to put 
this whole Matter upon a proper Foundation, and to reduce it to Prin- 
ciples of the eaſieſt Apprehenſion. . 1 ws 6d 

I contemplate the Thing thus, and hope to prove it afterwards. Na- 
tural Law is neceſſarily concerned about the Line of Aſcendants and De- 
ſcendants only. The Tendency, the Deſtination of Nature is forwards, 
carrying on, as the other Buſineſs of Providence, ſo alſo the Succeſſion 
of Mankind, as it were, in right Lines. I can ſee a Connection between 


Natural and Moral Cauſes, and can imagine firſt a ſtrong Reluctance 


and an implanted Averſion in every part of the Creation, againſt what- 
ever ſhall tend to defeat this Rule of Acting, and, as in the Caſe be- 

fore us, endeavour to turn the Courſe and Order of Nature back upon 
itſelf: And next, To guard this Deſtination, and to maintain the Ap- 
pointments of Providence, that Natural Reluctance of the Creation be- 
comes the Moral Aver/ion in the Rational Part of it, which every Man, 
who is not loſt to Shame and dead to Feeling, conceives within his own 
Breaſt, when He ſhudders at the very mention of ſuch deteſtable Pollu- 
tion, and flies even the very Idea with Horror and Abhorrence. 

To proceed : This Abhorrence or Averfion of Nature being thus 
poured round us, by way of Sanction, to keep us from the Inceſtuous 
Mixture between the Producer and the Production: and the Union 
or Sameneſs of Blood being fixed upon for the Principle, to ground 
this Antipathy upon, it follows, that Nature muſt in Proportion be 
unfavourable to thoſe Conjunctions alſo, which border upon that for- 
bidden Line (though her primary Deſtination is not greatly hurt or 
defeated by it) and that in the Ratio of their Approach to it, or Di- 
ſtance from it. 3 e aerin . 

In Conſequence of this, it will be found, that Nature has no where ſet 
her Mark, or can fairly ſay, Hitherto ſhalt Thou come, and no farther. 


Or, take it thus: From that Unity of Blood and Family that in ſome 
meaſure links all Ages of the World together, and all the Nations in it, 


it follows in a philoſophical Senſe, that there is no Point of Relation 


where this Alliance is abſolutely cut ſhort; no two Generations or De- 


9 Shakeſp, 
Ant. and 
Cleop. 


grees of Conſanguinity to be given, with this Connection entirely 
broken, and Natural Prohibition, like a great Gulf between them. 
Though it is true at the ſame time to all Purpoſes, that the ſame Blood 
which for a little ſpace ran in the Channel of one Family, clear and 
diſtinguiſhable, yet in proceſs of a. few Generations, by mixing in the 
great Ocean of Mankind, ſhall become . . 
as indiſtinct, 
As Water in Vaters. 

Having thus ſeen the Powers and Principles of Nature upon this 
Theme, let us conſider the Function and Adminiſtration of the Civil 
Law-giver upon the ſame Argumen.. 1 


— 


MARRI AGE. 323 
It is perhaps the primary Intention of Human Law, as We have touched 
already, by the Honours it has given to what I call the Imaginary or Ar- 
tificial Parentage, to guard the Intereſts, of the Real: to fence in the 
great Prohibition of Nature by Prohibitions of its own ; and therefore 
it throws up the ReſpeFus Parentelae, rather like an Outwork, than 
reſts in it as a Place of main Strength or real Security. INN 
It is moreover apparent that the Civil Legiſlator may in a ſecondary xy 
Conſideration conſult the Senſe of Human Nature alſo. I ſay, He is not 
wanting, at the ſame time, in ſupporting thoſe implanted Averſions, 
which are apt to ariſe upon a Conjunction too near in Blood; but checks 
all ſuch Alliances, as well upon their own Account, as for the ſake of 
thoſe which they were principally intended to guard againſt. 
And, to proceed: In 4 like as in moſt other Caſes, it is left to Poſi- 
tive Law, to determine what Nature has not determined, to ſettle Above, pag. 
what That has left indefinite, and to aſcertain the Degrees that may 
be allowed to unite without Impeachment or Indecency. 5 
And laſtly, it will appear from the Light in which I contemplate this 
Queſtion, that the Roman Law has indiſputably aſcertained that Degree in 
the propereſt Point, that Nature, Reaſon, Law, and Religion, could dictate. 
The Scheme being thus laid out, the Reader will expect to ſee theſe 
three Poſitions ſupported with ſome degree of Exactneſs, as the Whole 
in a manner reſts upon them: vis. 8 
1. That moſt or all the forbidden Degrees out of the Right Line 
depend in great meaſure upon the Principle, which I have ſuppoſed, 
v2, the Parental Repreſentation. 
2. That an Union between the neareſt Relations out of the ſame 
Line, as that of Brother and Siſter, though juſtly now condemned by 
the wiſeſt and moſt civilized Nations, is yet not in ite own Nature, 
and per /e abominable. : on 
3. That the Fourth Degree of Conſanguinity is the proper Point to ſtop 
at: or, in other Words, that the Marriage of Firſt-Couſins is lawful. 
(1). Firſt then, the Marriage between Patruum et Neptem, Avunculum 
et Sororis filiam, etc. ſtands therefore condemned by Civil Law-givers, 
becauſe that Patruus, and that Avunculus in ſome meaſure repreſent the 
Pater or the Avus, or, in other Words, becauſe they are in loco Pa- 
rentum. | es | | | 
The Greek Law, I mean that of the Athenians, not only allowed, but 
even encouraged Conjunctions of this ſort. For, in that Country, when. 
they were once out of the Pale of Prohibitions, they could not marry 
too near in Blood. An Inſtance of this is in that Law, which has ſo 
great a Share in Terence's Comedies : 
Lex eft, ut Orbae, qui ſunt genere proximi, 
is nubant, et illos 1 eadem haec lex jubet. 
And the Marriage of Uncle and Niece found ſo little Obſtruction ow 
| | 88 2 | the 


x 


3 MARRIAGE. 
the Confuſion of Relation which it occafioned, that it almoſt became 
an Argument in its Favour. | 3 e 
Addex pol 11 Aibdchog 2 Aloqelr e TE) Aldor] Aya | | 
r —— Aiidd]og nankoa; Thv rave yu- 
vad, acerpidny H x, Toy exeivns Hals Tartan, abr dd v 2 
| cd exp öU¹⁰ irpioy, we roy al 7 dl 2 Neos, 1YEuevc; AIA 
de Edit. TAT TAL ANATKAIOTHTAZ —,* 3 
36. Fut ſuch were early forbidden at Rome, and, when the Law became 
well-ſtudied and digeſted, were looked upon with Abomination. 


Nefandifimum ſcelus Fratris Sororiſve filiae nuptiarum, quod ſacra- 
tiſfimrs conſtitutionibus ſub graviſſimae poenae interminatione damna- 
tum eft, iterato praefentis divinae ſanctionis tenore modis omnibus 
prohibemus. Precandi quoque in poſterum ſuper tali conjugio (imo. 

C. 5. 8. 2 potius contagio} cunctis licentiam denegamus *. | 
C. 5g. 5. ult. However it appears from the Law laſt cited, and another“, that 
Diſpenſations had been ſometimes ſollicited, and doubtleſs obtained, 
to celebrate them. And many Paſſages are not wanting, in which it 
| | appears that ſometimes the Roman * diſtinguiſhed, with a Sub- 
5 See Gotho- tlety I cannot comprehend, between a Brother's Daughter andaSifſter's*, 
22 * = 5- and allowed the latter to be lawful (or, rather, as I think, diſpenſable) 
3.5. 9. the former not. 5 | 
From this View, as they could ſometimes look upon theſe Conjun- 
ctions in a milder Light, I ſhould rather think, that, when they were 
prohibited, it was for thoſe Purpoſes which I have lately mentioned. 
Becauſe this is indeed the Spirit of that Legiſlation. For Inſtance : 
Quinetiam nefas exiſtimatur, eam quoque uxorem ducere, quae per ade- 
ptionem Filiae Neptifve efſe coeperit © in tantum, ut eſſi per emanci- 
e pationem Adoptio difſoluta fit, idem juris maneat *. 
; What could this be, I ſay, but a Guard or a Leſſon? What was Adoption, 
that it ſhould be ſo highly conſidered, as to operate even after its Diſſo- 
lution ? What, but to teach the Sacredneſs of the real Relation, which 
ſubſiſts between the natural Parent, and the Offspring? I am not ſure, 
that the Emperor meant this, when he wrote, Si tales perſonae inter ſe 
corerint, nefarias atque incęſtas nuptias contraxiſſe dicuntur. Et haec adeo 
J. 1, 10. 1. Vera ſunt, at quamvis per Adoptionem)—— 3 
Adoption, the Creature of Law, is ſaid to imitate Nature, and that is 
all it can pretend to. Here it ſeems to do more. It remains an Impediment. 
even after its own Exiſtence. That is: The very Idea of Paternity, once 
raiſed, ſhall be efficacious, even when that Paternity is no more. 


—___ 


TH 


matrimonium capiat. — Cum Dicdetus et uxorem ſuam, quae fratris erat 


* Drodetus et Diogito fratres erant Rogat [ Diodotum] Diogito, ſuam ut filiam in 

lia, ſimul et uxcris 

fatrem, ſuum e frre et adfinem, filicrum avum et patruum ad ſe wocaſſet, ratus ob arctum 
1 | | 


hoc necefſit udinis. vinculum, — IE 


If the Civilians and Canoniſts had this in view, in their Spiritual Pa- 
ternity, when they prohibited the Marriage of God- father and God- 
daughter, it is the beſt thing that can be ſaid for them. 
I am the more confirmed in all this from a Paſſage in Philo *. Pe Special, 
Toowiry 6 quirege; viſe; OYAAKEN werolyraa vf cpp, dg oh zei. 
yoo TeneuT1oal)og Wile d co pijevidv Se, ALA re THN 
EIE Tov HATEPA TIMHN, g dar: MHTPTIAE KAI MHTPOLE 
ONOMA EYTFENEL, ei pey rd rig urns Tuvodov f. oivwdor] ard bos. 
O yap rp ameyeobai days, ors rguic eib n, Toru 
fed ct Th; St ne Kl el Tic did u e Tw Taro pevnpeny 
eiderrou Thy exeivs rohe yevourny yuvaiue, nog egiy vera Th; eig d 
| orepe; rg over; rie, vy Pu“ He E THY unrl vewregor.® 
To this let me add the Reverential and Parental Names given to 
theſe Relations, and to ſome others: which St. Ambroſe thought ſome- 
thing of an Argument, when He tells us, 1p/um nominum ſonum nos 
revocare ab ejuſmodi conjunctionibus. Thus Patruus, Avunculus, Ami- 
ta, Matertera, with the Romans: and with the Greeks, Oste, Ozin, 


Myrovice, etc. 


The Words of Simplicius* are expreſs for my Purpoſe: ngen. 
in Epictet. 


O. N. roc roy 189 tyovexs erepbyoav, we — Oer abrAg og 10a C. 37. 
xi evnabybere; de Tyv Nei vrego xx, T8; Tav yovewy adenÞr; | 
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There is a Paſſage in Plutarch* which theſe Reflections call up, and * de Frat. A- 
lead me to a certain Emendation of it: Aleuas, the Theſſalian, was much mor. fn. 
in his Uncle's Graces, and much ſupported by him: This directed my Au- 
thor to make ſome Obſervations upon that Love and-Harmony which 
ought to ſubſiſt between Uncle and Nephew : His Words are theſe :. 
Abri yay vioy eres 10; ,x, de d c- Ky & PLAQU=- 
Tov, GNAE P1Aoxakev. % OEION ws; g. Aore vd 4 -Xg UM, 
Oe xarng Vanyeiolai Oe ruvorcy AAEAGIAQN [not AAEA- 
NI Y eyarnov. Atl x rd ro eg Smd. Henn wk 
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* Neftra Lex tantam cautelam aabibvit in hoc negotio, ut ne a privigno quidem puft patris 
obitum novercam duci permittat, tum ob patris reverentiam, tum quia novercae et matris 
[Graecc?} cognatae appellationes, licet animae affettus ſint diſſoni. Siquidem doctus ab aliena 
ma!re abflinere, quod noverca eft-difta, multo magis a propria abſtinebit. Et faguis ab patriam re- 
verentiam eam quae quontam conjux furrat veneretur, ſatis apparet, quod multo magis in honorem 
utriuſque parentis nibil adverſus matrem molietur novum. 
I. Antiquiores ita venerati ſunt parentes, ut Deos appellare eos non dubitarint : divinam autem 
excellentiam reveriti, fratres patrum Otixg, i. e. divinos, appellant, ut demonſirent quam rationem 
Parentum adverſus liberos eſſe exiſtiment. | | 

d Sum enim filium laudare, odioſum videtur, fratris pulchrum eft et non ſui amori adſcri- 
be, dum tft, ſed honeſtum eft plane et divinum. Duinetiam ipſum nomen [ Oe ios, i. e. Aouncuus, 


1 Divinus] recte mihi admanere videtur, et ducere ad amorem Fratris filiorum. Etiam et imi- 
1 Z tau: 
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(2.) My ſecond Obligation is to ſhow, that Macriiges i in the Ri ght 
Line only are Offences againſt the Law of Nature, and thoſe in 1 
Tranſverſe, even the neareſt, not ſtrictly ſo. The ſtrongeſt Caſe i is 
that of Brother and Siſter. | 
The Roman Lawyers are of this Opinion, when they tell us, that all 
Inceſt in the Linea Tranſver/a, viz. out of the Line of Aſcendants and 
| Deſcendants, and which I call Civil Inceſt, was the Subject of Favour 
P. 23. 2. ult. and Relaxation: . Now there is no Plea for Mitigation, no Allowance 
for the Circumſtances of Age, Sex, and Education, in Offences where 
3 Above, pag. the Law of Nature was violated 3. 
5 And ſo are ſome of their Commentators alſo. When Pomponius 
D. 23.2.8. writes *, Libertinus Libertinam Matrem aut Sororem uxorem ducere non 
poteſt : quia hoc jus moribus, non legibus, introductum eft : the Words 
| aut Sororem are held by the ableſt Civilians to be an Interpolation of 
P. 23. 2. 54. Tribontan. And again Sororem in a Law of Scaevola*. Here I have 
my Doubts, and they may be produced bye and bye. 
As to the Marriage of Brother and Siſter, if all Mankind is 'produced 
from a Conjunction of that Sort, We may ſafely conclude, that God 
in his unerring Wiſdom and moſt perfect Holineſs would not chuſe a 
way for the Propagation of Mankind, which would contradict the Law 
of Nature, and croſs the Rules of his own Adminiſtration.. For it is 
infallibly true, that nothing can hallow what Nature condemns. Yes, 
ſay they, who maintain the other fide of the Queſtion, who are neither 
Few, nor Contemptible, if Mankind was to be propagated, and none but 
a Brother and Siſter given for that purpoſe, Necęſſity demands it: St. 
Auſtin ſets himſelf upon OE this N upon the ſame Prin- 
ciples: 


Nuanto eſt antiquius, com pellente gerte tanto poſtea fuctum eſt 
*XV.deC.D. duamnabilius, religione prohibente*. 


16. 
| Now all Arguments of this ſort can amount to nothing elſe but this 
ſhocking Concluſion, viz. that God Almighty was under a Neceſſity 
of producing Mankind from one Couple only. 
How the Marriage of Brother and Siſter was ebe with the 
pag. 108. three States of Athens, Sparta, and AEgypt, We have ſeen above”, and 
it will be proper for my Reader to recall it to Obſervation upon this Oc- 
caſion. The Athenians, I ſay, could marry with their own Siſters, not 
Vit. Cimon. Uterine, as is plain from a hs ade in Corn. Nepos*. | 


— 


a 


tari decet pragſtantiores, Hercules enim, cum flios ſuſcepiſſet duodeſeptuaginta, nullo eorum parciu 


amavit Fratris filium. Etiamnum etenim eadem in ara cum Hercule colitur Iolaus. 1 
Ha- 
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Habebat autem in matrimonio Sororem non magis amore, quam 
more ductus, nam Atſienienſibus licet eodem patre natas ducere. 


Negue enim Cimoni fuit turpe Atſienienſium ſummo viro, ſororem ger- 
manam habere in Marrimonio: 9 cum ejus cives eodem uterentur 


iuſtituto. 5 Idem in 
2 | Praef. 


Sororem ; ſuam, fe Feftroifſimam omnium puellarum, quam omnes Venerem 
vocarent, maluit Junonem vocare. Quare, inquit, quaero enim, 
Sororem ſuam Aulte frugere i 2 Athenis dimidium licet, Alexandriae 

* Senec. Apo- 


totum. 

colocynth. 
| And a great Number of Teſtimonies beſides . So that I really wonder, 3SeePetit.LL. 
how it came to paſs, that an Union, which the Laws of that Country in- gy] Lib. 6. 
dulged, nay perhaps encouraged, ſhould yet be a Matter of Reproach or Palmer. ad 


Objection, as I find it in ſome Authors of Weight and Regard: loc. 3 
ox. Ariſtop 
Ou 01 At 0 abr rag uad > 06 0 AAEA®AIL ETTDTED O- Nub. a” lag 
NAZI ; 3 Tos 3 ex Twv JuyarTEowus Wide yEyoaTi *; 3, Lee, VII, 6 
But this may be ſaid of the unlawful and meretricious Commerce. See Roa 
here a n . Inſtance: Tes . 9 
Philo Judaeus 
O a2 006 SIO Kilucaver * wagœvc fila, 97. TY de TH EQUTES gn" Page · 
uli | 
And many af the Ane Muretus, Rurgenſus, etc. quoted in the laſt Julian. ABD 
Note. T. I. pag. 63. 


Indeed the Marriage of Brother and Siſter wa been e Lyſias e. Al- 


almoſt as univerſally as the Marriage in the Aſcending and Deſcending 3 3 7 — 91. 


Line. Plutarch acquaints us, that one Papirius a Roman, having de- 

5 Andoc. c. 
bauched his Siſter Camilla, the Father, upon hearing the News, ſent his Aleib. 
Daughtera Sword, with Inſtructions how to uſe it: and that the Son laid 5 lutarch. 

Cimonis vi- 


violent Hands upon himſelf. The Story of Canace and Macaneus, of Biblys ta, and again 
and her Brother, with the fatal Cataſtrophes attending theſe unhallowed de ſera Nami- 


nis vindicta. 


Paſſions, are well known to all Readers of Antiquity: Sad. Ve 
Byblis in exemplo et, ut ament conceſſa puellae : - Organe 
Byblis, Apollinei correpta cupidine fratris. _ Athen. XIII. 
Non Soror ut Fratrem, nec qua debebat, amavit *. | 35 1. 


The Lecture, which Sotades gave one of the Kings of AEgypt, where Adverſar. 12. 
this Practice was common ( ſpare, for decency ſake, the Recital of the * e IX. 
Sotadic) ſufficiently juſtifies the Obſervation. Phocylides writes . e 


Muds KATLYVITHS 89 &FOTQpoTroV e\beyues 6b §. 


— 


Annen corum multi muliebria Pali 22 ? nonnulli cum ſororibus conſueverint ? alii ex py 
pi epi 4 
# Majores veſtri Cimonem eftraciſmo relegarunt, propter legum tranſgreſſimem, quia cum Sorore 
tripria matrimonio erat conjunctus. 
4 Neque i in cubile Sororis abominandum inſcendas 
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The Story of Camby/es is remarkable. He was enamoured of his Siſter, 
and conſulted his Lawyers upon the Legality of ſuch a Match. The 
Gentlemen of the Profeſſion were, it ſeems, not bad Courtiers; and their 

Opinion had ſome Law in it, but more Adroitneſs. AmTexpivoi]o Cros x) d. 
xa x, arpanix, ſays my Author, 3 
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Herodot. III. BUN Xx. . 
oy | | — 4 . . . | . - | | | 

l Something more of the Conjunction of Brother and Siſter, in the Au- 

Diodor. Sic. thors I here produce ?. | Cs | 


I. 27. $7 5 
Diogenes La- Such Marriage therefore, though in the Infancy of Mankind it was 


2590 Chry- what Nature would bear, yet when the World began to be ſufficiently 
Juſtin. XVII. ſtocked with Inhabitants, was what Nature would by no means re- 
2-7- Or, commend. It is therefore a Violation of what is uſed to be called the 
1. nn. Hypothetical Law of Nature; a Law, which did not take place at 
ad loc. firſt, but was to operate, when the Circumſtances of Times and of 
— w Things ſhould give it an Edge and Execution. This Prohibition is 
Pho Kar built upon Contingency and Suppoſition; and diſguſtful as this Union 
REF . may be to our Nature and Apprehenſions, when We conſider in Canace 
I. VIII. 5 and Macareus (for inſtance) the Image of the ſame common Parents 
122 A reflected from one to the other —a ſtrict Unity of Blood — and the 
17 1 Purity of Brotherly Affection proteſting againſt the Warmth of Con- 
Minut. Fel. jugal Endearments: however, it does not primarily and abſolutely con- 
B. Raxutis. tradict the Principles of Nature itſelf, fo, was the Fable of Pyrrſia and 
de C. B. VI. Deucalion to take place, and Mankind again reduced to ſuch Circum- 
12 ob. VIII. ſtances, as it was in, at the beginning of Things, there would then b 


c. Gent. neither Nature, Law, nor Religion to plead againſt it. 1 
_— O Soror, o Conjunx, — o Femina ſola ſuperſtes 


Strom. II. 
Türer . I may then be fairly applyed to his purpoſe: as if He ſhould ſay, that 

Cujac. XVI. nothing could juſtify the former Part of the Verſe, except the Con- 
Obſerv. 37. ſideration of the latter. OL, | 
Nl J. B. And this is the common Language of all Schools and of all Syſtems. 

5 13. IP . a | . 2 

Selden. de J. Prohibitions or Regulations, which Cuſtom, Conveniency, or even Civil 
Deer. V-11- Inſtitution have introduced, when found exactly to correſpond with our 
VI.1.34 natural Notions, and to carry with them a reaſonableneſs that meets the 
Above, pag. Judgment, and ſupports our Apprehenſions of Nature, are ſaid and ſup- 
* poſed to be the Dictates of Nature itſelf; though Nature does not actually 
reſcribe them, but rather may be ſaid to authorize and recommend them. 
| It is upon this Principle, that many Things are ſaid to be of Natural Law, 
*D. 46.4-8.4- which however ſtrictly are not ſo; Hoc Jure utimur, ſays Vipian*, (that 
is, We take the Liberty; or it is the prevailing Practice, warranted by 


* Negatant ſe ullam invenire legem, quae jubeat fratrem ducere ſororem : tamen inveniſſe uliam 
legem, qua liceat regi Perſarum facere quicquid libeat. 55 
5 1 great 
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great Reaſon) ut Juris Gentium fit Acceptilatio. Thus the Marriage of a 

Siſter often in the Digeſt ſtands upon the ſame Ground, as that of a 
Mother. So that I am not ſo forward as ſome are, to expunge Sororem 
wherever find it, and to ſend it back to Tribonian. As in this Law, 

which We have lately obſerved: 


Libertinus Libertinam Matrem aut Sororem ducere non poteſt; quia 
hoc Fus Moribus, non Legibus, imtroduttum eft >, | 3D. 23.2.8. 


And this alſo: 


Et nihil intereſt, ex juſtis Nuptiis Cognatio deſcendat, an vero non: 
Nam et vulgo quaejitam Sororem quis vetatur uxorem ducere* P. 23. 2.54. 


(Where, as Cujacius juſtly obſerves, if it is to be diſcarded, it is 

owing to quite another Cauſe: For here the Tenor, the Stream 
of Law, $ 53—55. is abſolutely and intirely taken up with the 

Aſcending and Deſcending Line, and Sororem would therefore 
be impertinent). _ | | 


But there are Paſſages in the Digeſt, which cannot be eluded. So this, 


Item quod Leges fieri prohibent, fi perpetuam cauſam ſervaturum eft, 
ceſſat Obligatio, veluti fi Sororem nupturam fibi altquis ſtipuletur . P. 45. 1.35. 
. 


Serviles guoque Cognationes in hoc jure obſervandae ſunt. Igitur ſuam 

Matrem manumiſſus non ducet uxorem. Tantundem juris eſt et in 

Sorore, et Sororis filia *. | 6D. 23. 2. 14. 

| 2. 

(3). The third and laſt Thing I undertook, was to aſcertain the Firſt 
Degree, that could match with Decency; to ſhew that the Roman 
Civil Law has hit it exactly; and to enter a little into the Queſtion de 
Nuptiis Conſobrinorum. I here recite ſome of thoſe Authors that have 
touched upon this Subject more particularly: | 


Euftathius Patricius Gr. Lat. in Jure Graeco-Rom, Marg. Frelieri. 

Francof. 1596. Fol. p. 414 —424. | | 
Gotſiafredi 5 de Nuptiis Conſobrinorum. 
Fr. Florens de Nuptiis Conſobr. prohibitis aut permiſſis. 

Alberic. Gentil. Lect. Civil. I. II. | abs” 

Briſſonius de Fure Connubiorum. 

Neri Analecta, II. 42. 

Contii Subſeciv. Left. II. 1. | 

Butler de Propinquitate Matrimonium impediente. 

Ever. Ottonis Diſſertatio de Nuptirs Conſobrinorum. 

D' Arnaud in Lectionibus Furis Civilis, I. 23. 


If what J have laid down before be true, my Labour is at an end. 
There is no ſaying, where Nature ſtops, from what We have ſeen ', and 7 Above, paz. 
| | 4 . as 322. 
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as Civil Law muſt take off the Impediment ſomewhere, it ſeems, to be 
nearly at that Point or Period of Relationſhip, when the Parental Au- 
thority is entirely extinguiſhed, and the juſt Demands of Nature are 
ſatisfied ; when the Unity of Blood can no longer be fairly pleaded, the 
Rights of Reverence ceaſe, and the Stream of Conjugal Affection meets 
with no Check from the Conſiderations of Real Parentage, of Common 
Parentage, or Repreſentative. Be, 
That this therefore is the proper Stage, I appeal to every Man's 
Apprehenſion. The Roman Law indeed for a Time ſhifted in this 
Point: and the Reaſon, why the Prohibition is yet farther extended 
in the Canon Law, may be owing to the fruitful and lucrative Doc- 
trine of DisPENSATION. 3 On | | 
To underſtand therefore the Difference between that laſt- mentioned 
Law and Ours, We muſt have recourſe to the Table of Degrees, which 
are differently computed in the Civil and in the Canon Law. That 
Computation is neceſſary to be known in this particular. But I think 
the Doctrine of Prohibited Marriages does not depend upon the Num- 
ber of Degrees between Party and Party ; and We can do, and have 
done, very well without it. | „„ 
The Civil Law begins with one Party in Queſtion, and numbers the 
Generations given between That Party, and the Other, whoſe Proxi- 


mity is ſought, always proceeding through the common Stock: 


Thus 
A. 
. 
. 
* Bd - 


2 


E.andF.or Firſt-Coufins, are in the Fourth Degree; viz. C.+B.+D.+F. 


Again G, and H, or Second-Couſins, are in the Sixth Degree. And in 


the ſame manner will be found the Diſtance of any two Relations what- 
ſoever, when the Common Stock, from which the two Lines are pro- 
duced, ſhall be laid down, and the Progreſs of the Numeration con- 
ducted through Him. | INN VID 
Thus for Inſtance, in the Scheme before us, If Iinquire for the Number 
of Degrees between me and my Father's Brother's Son (E. and F.), I call 
in the Grand- father, the common Father of thoſe two Brothers, 


1 
8 D. 
5 


--. But 
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But if I inquire for my Grand-father's Brother's Son (G. and F.) in 
like manner I call in the Great-Grand-father ; : 


C D. 
& 


The Canon Law goes to work another Way, and beginning from the 
Common Stock, numbers the Degrees downwards on either ſide indif- 


ferently; but, if the Lines are unequal, takes the longer of the two. 


Thus E. and F. or Firſt- Couſins, are ſaid to be in the Third Degree, 
viz. B. C. E. and G. and H. or Second-Couſins, in the Fourth Degree, 
viz. B. C. E. G. And upon the ſame Principle, if I am to inquire af- 
ter my Grand-father's Brother's Son, G. and F. (my Father's Firſt- 
Couſin), We are in the Fourth Degree, viz. B. C. E. G. And conſe- 
quently, if I inquire for the Relation between me and that Man's Son 
(or my Second-Couſin), We ſhall be found in the ſame Degree alſo, 
namely, B. C. E. G. or B. D. F. H. indifferently. 


The Abſurdity of this Computation is manifeſt at firſt ſight. For 


(1). What can be ſo ridiculous, as, io ſearching after the Proximity of 
Two Perſons in Two Lines, to take only one Line into Conſideration ? 
(2). The Proximity of Two Perſons, one to theother, is the Thing ſought: 
not, how thoſe Two Perſons ſtand related to a Third, viz. the Common 
Stock. (3). And laſtly, it follows from this Method of Computation, 
that I ſtand in the ſame Degree to my Uncle and to his Son alſo: to my 
Father's Firſt-Couſin, and to my own Second-Couſin®. 
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8 Beza de Re- 


By the old Canon Law, and the early Decretals, Marriages were prohi- pud. pag. 13. 


bited down as far as the Seventh Degree; that is, Perſons who might be 


by the Civil Law Computation in the Twelfth Degree to one another, 
were prohibited Marriage by reaſon of too great Proximity of Blood. 


This Prohibition was reduced tothe Fourth Degrees, (at which it now »$im.vanLee- 
ſtands in Countries where the Canon Law prevails) by the Fourth Council wenCenl. For. 


of Lateran, which was held A. 1215. And ſo indeed I find it in ſome 
Conſtitutions of Oſwald Archbiſhop of York, in the Tenth Century. 


13. n. 19. 


Carpzov. Ju- 
riſprud. Eccl, 


Thus then, the Civil and the Canon Law, following each its own L. 2. Def. 78. 


Computation, and both extending the Prohibition to the Fourth De- 
gree, and ſtopping there; it mult be obſerved, that the Canon Law 
in this caſe acts [nc/u/ive, the other Excluſiuve; 7 e. the Canon Law pro- 
 tibits in the Fourth Degree, which is that of Second-Couſins, and the 
Civil ados in the ſame Degree, which, acording to the Civil-Law 
Computation, is that of Firſt-Couſins. And this perhaps accounts 
for a vulgar Apprehenſion, very frequently maintained by the lower 

Claſs of People in this Kingdom, vz. 
1 hat Firſt-Couſins may marry, but Second-Couſins may not. 


& t 2 The 
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The Laws of England very properly agree with the Civil Law in 
* Levit. C. this Inſtance : and Both with the Levitical *, And thus ſtood the 


ZE 


XVIII. : 
1 092 Practice, | | 
| Even as the Lord commanded Moſes, fo did the Daughiters of Zelo- 
phehad. ET Re 


Fer Mahlah, Tirzah, and Hoglah, and Milcah, and Noah, the 
Daughters of Zelophehad, were married unto their Father's 


: Nomb, Brother's Sons *. | 
« IO, A 5 
11. And fo in the Caſe of the Patriarch Jacob“. 


„ene. C With the Athenians We have ſeen that a Man by the Laws of his 
= 5g ana Country might marry with his Brother's Daughter: and of Conſe- 
: quence it cannot be diſputed that his Son, who was one Remove farther, 
might match with that Niece of his Father, as the Father himſelf was 

not prohibited. 5 
To purſue this Conſideration, and ſee how it ſtood in the Roman Con- 


5 Quaek, ſtitution, We find this odd Account in Plutarch ), 
Om. 0. 


Ilg reges 2X CYL) rag ad ailaæros, @T e Ade vb rirbidac, 05 ade\pas 
as nas A ove Sits WR avaliai; c £% TO:QUT IG al rias. | 
Avne XONAGT WV ev9enGs T&% d GANG Xongos, x co QUVTWVGEY TW d 1 
ro bνj]ꝰul per KW, ETIKAmpov eveigy EXE £0026, Xy TABTEV am_ 
UTH;. ETL TET Os YEVOPUevN; UTE KATTYOGIAS, 0 Gnjpeog A THYV CTIA 
exclogew, Ae T0 EyKATHGE, Wybiraperc THOW EE YApEN xp; 
cee, T&% de GVW TER xerconuctai® Kb | 

8 So Tacitus, 5 s 

| At enim nova nobis in fratrum filias conjugia, ſed aliis gentibus ſolen- 

nia, nec lege ulla proſtibita. Et Sobrinarum | meaning Firſt Couſins 
or Couſin Germans] diu ignorata, tempore addito percrebuiſſe. 


When they took place We know not. But very carly, no doubt. We 
XLII. 34, read in Livy”, | „„ 
Quum primum in aetatem vent, pater mit uxorem fratris ſui filiam 
dedit : quae ſecum nihil adtulit, praeter libertatem puadiciti.imque, et 
cum his faecunditatem, quanta vel in diti domo ſatis et. Sex fill 
nobis, duae fihiae ſunt. . 

This Paſſage, together with the general Experience of the World, 
might have ſtopt, one would think, that ungracious Remark of an Ec- 
cleſiaſtical Writer, viz. that ſuch Marriages were diſtinguiſhed with a 
remarkable Sterility. | Ss 


— 


Anliguitus ſanguine junftas Romani non copulabant ſibi matrimonio, ut ne nunc quidem ma- 
terteras aut ſorores. Sero conceſſum fuit, ut ducere Conſebrinas liceret, idque tali de cauſa. Vir 
guidam, pecuniae indigens, alias honeflus, et gratia pepulari nemine inferior, conſebrinam hab:re 
Putabatur uxoris loco, ad quam hereaitate dos magna pervenerat, eaque ratione dives ipſe effe. Cui 
n eſſet eo nomine dies difta, populus omiſſa cauſae cognitione eum abſolvit, decretoguc fatto nuptias 


conſehrinarum permiſit publice, conjugio autem ſuperiorum graduum interdixit. It 
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It is very certain that many Inſtances might be collected in the Ro- 
man Hiſtory, beſides the laſt- mentioned. About the age of Augiſtus, | 
A. Antony married his Father's Brother's Daughter 7. And that Em- 7 Plutarch. in 
peror marries Marcellus his Siſter's Son, to his own Daughter Julia. ” 


4 5 A *Sucton. Aug. 
MagugAAGv xg vc 9 9 νονννονναε 0%Y CT WV 9% 63. S 
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And this was the Law of the Country, 1 
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St Nepotem ex Filio, et Neptem ex altero Filio in poteſtate habeam, 
Nuptias inter eos me ſolo auttore contrahi poſſe Pomponius ſeribit, 
et verum g , e © Th, 83: $4 


De uno dubitari poteſt : Si Avus tutelam geſſit Neptis ex filio eman- 
cCtpato natae, an nepoti ex altero fillo eam collocare peſſit, foe eman- 
cipato, five manenti in poteſtate : quia par affettionts cauſa ſuſpi- 
cionem fraudis amovet? Sed etfi SCtum ftrifto jure contra omnes 
tutores nititur, attamen ſummae affeftionis avitae intuitu, hujuſmod! 
Nuptiae concedendae ſunt *. | 5 67.41. 


Filiam ſuam heredem ſcripfit, et Nepotem, quem ex ea habebat, ei ſub- 
 flituit, et ita cavit : Lucio Titio fratris mei filio, genero meo, 
ducentos aureos relinguo 3. = D. 36. 1.78. 


Nec enim videri poteft ſub ſpecie turpium nuptiarum viduitatem tibi 
indixiſſe, cum Te filio ſororis ſuæ, conſobrino tuo, probabili conſilio | 
matrimonio jungere voluerit *, C. 6. 25. 2. 


Vier ex fratribus meis conſobrinam noſtram duxerit uxorem, ex do- 
drante, qui non duxerit, ex quadrante heres eſto *. N 5D. 28. 7. 23. 


Qui ex fratribus meis Titiam conſobrinam uxorem duxerit, ex beſſe heres 
eſto: qui non duxerit, ex triente heres eſto”. 5 1,24. eod. 


Upon the whole : theſe Marriages are neither contrary to the Law of 
Nature, the Levitical Conſtitutions, the Civil Laws of many wile 
Legiſlatures, nor the Practice of moſt Ages and Countries, ſt has 
been -obſerved, that the Parity of Age, Condition, etc. with which 
they are moſt commonly attended, gives them a particular Recom- 
mendation. And if We ever find them puniſhed, it will not follow 
that they were Inceſtuous ; the Puniſhment follows the Contempt of 
that Authority which thought proper to make another Diſpoſition of 
Law in this Caſe, than what it fairly might have done. 
St. Auſtin particularly ſets himſelf againſt them?, though He confeſſes 1xy.deC.D. 
that no Law, either Human or Divine, had prohibited them down to his 16. | 
time: which yet was certainly not true. | | 


Ruta id nec Divina prohubuit, et nondum protubuerat Lex Humana. 


2 


- L | 7 i : | | 8 | 3 . 
Marcellum ut ſororis ſuae filiam, et ut generum ſuum diligens. 


Nor 
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Nor is it of any Avail to urge, that This is the next Degree to that 
which is interdicted. For this is an Argument which will hold 
againſt any Degree whatever, as well as this, that might have ſtood next 
the Prohibition. There muſt be ſuch a Degree given, ſtop where you 
pleaſe. Beſides this Argument carries the Confutation of its own Silli- 

neſs along with it. For if it is next to a prohibited Degree, it is not itſelf 

* pag 323 and a prohibited one. And, as We have ſeen lately, there muſt be a Point, 
339 where Interdiction muſt break off, and that too, abruptly. 

Some Writers have taken up an Objection from the Reſemblance 

which Couſin Germans have to the Relation of Brother and Siſter; 

from the Participation of one common Family; and from the Blood 

of one common Grand-father, to whom they may be conſidered as 


» VIII. Epiſt. Chi f BY N : 
A e Children. This comes up to St. Ambroſe's meaning ?, Fraternae Lo- 


nedict. cietatis ligantur vinculo; to St. Auſtin's alſo, uod fiebat cum Conbo- 
xv. de C. D. rina, pene cum Sorore ſteri videbatur : quia et igſi inter ſe propter tam 
16. propinquam conſanguinitatem Fratres vocantur, et pene germani ſunt; and 


Parent. 28. to that of Auſonius 58 
Quae genita eft mihi pene Soror : 
| Fila nam fuit haec Amitae, EE 
And is in great meaſure ſupported by the Appellations which are given 
them, of Fratres and Sorores Patrueles, Conſobrini, etc. Nay the Romans 


indeed, Cicero in particular more than once, did not ſcruple to uſe Frater 
ſimply for this Alliance, as the Greeks did Kaotywio., So Soror : 


O sokok, o Conjunx, o Femina ſola fuperſtes, 
Quam commune mihi genus, et patruelis origo, 
Ovid. I. Me- Deinde torus junxti *. | 


_ 4 And v. v. Fratres Patrueles has been uſed for Brothers“. | 
VI. Obſ. 17. I am ſurprized to find a late very ſenſible Writer in this way of think- 
ing. The Objection raiſed from taking a Wife out of the ſame Family, 
and thereby preventing that Diſpoſition which Nature ſeems to recom- 
5 Auguſtin. mend, ad multiplicandas Affinitates*, vaniſhes to nothing, when We con- 
i de C. P. ſider, that the Family, which held together under one common Grand- 
See Phil. de father (I ſpeak in the Senſe of the Roman Syſtem) immediately upon 
Legg. Special. his Death broke into as many, as there were Sons; who now ſet up 
Ed. Nang for themſelves, or ſo many Patres Fam. | | 
T. II. It is argued again from the words of the Emperor“, Cajus filiam uxorem 
N ducere non licet, neque ejus neptem permittitur. If I am not to marry my 
— 7 em. Grandfather's Daughter [my Aunt] Lam not to marry her Daughter, z.e. 
*1.1,10.3, my Firſt-Couſin. SEE . pF 
Now this Rule taken in its utmoſt latitude, and univerſally, is moſt no- 
toriouſly falſe, and has been the Parent of many foul miſtakes. It is not 
to be extended doubtleſs beyond that particularcaſe, to which it is applied 
by the Emperor, dig. toa Perſon ſtanding in loco Parentis. If Icannot mary 
my Brother's Daughter, neither can I marry the Daughter of that Daugh- 
© | ter, 
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ter, and ſo on in infinitum, juſt as in the Aſcending and Deſcending Line. 

But whoever applies this beyond the Caſe of Repreſentative Parentage, 

will find himſelf moſt ſhamefully miſtaken. And J am ſurprized to find 

that moſt admirable Civilian, A. Faber, in the number. | 

Another Objection is brought from ſome Circumſtances attending that 
famous Text in the Inſtitutes, on which the Doctrine of the Marriage 
of Couſin- Germans is in ſome meaſure: grounded: 


Duorum autem Fratrum vel Sororum liberi, vel Fratris et Sororis, 
conjungi poſſunt“. I 7 J. 1. 10, 4- 
For it is urged, | „ 
1. That ſome MSS. ſupport the Negative Reading: conjung! NON 
„ 5 
2. That the Series and Connection of the Third, Fourth, and Fifth 
Paragraphs of this Title require that Reading alſo: In other words, 
that the Paragraph in Queſtion can neither connect with the foregoing, 
nor with the following, unleſs We read, conjungi non poſſunt. 
3. That Caius in his Inſtitutes reads it negatively: 


Fratres enim Amitinos, vel Conſobrinos, in matrimonium jungi nulla 
ratione permittitur *. | | 


4. Laſtly, that Theophilus in his Greek Paraphraſe of Fuſtinian's Inſti- 
tutes ſupports the negative Reading alſo, OY duvaiJa: owan]eobas. : 
In regard to theſe Objections, One Anſwer will ſerve for the Firſt, 
Third, and Fourth: The Second muſt be conſidered by itſelf. 
). Hotomun, from the Authority of the Zurich MS. which may 
be great for all I know, contends for the Prohibition: As others, from 
a MS. of Gudius?. | 9 See Miſcell. 
If I was to allow this diſagreement between the Text of the Inſti- 2Þerv: Nov: 
tutes, and that of the Pandect and Code, That Variation, nay, the Tom. V. pag 
Variation between the Copies of the Inſtitutes themſelves, may fairly 364. 
enough be accounted for, from the Turn which the Roman Law took P. 23.2.4 
about this Period; and the Faſhion which obtained with the People © 5 # 9. 
of altering the Copies of their Elementary Books, in conformity to the 
prevailing Law and Practice. ; — 
Theodofius the Elder, A. C. 384. prohibited the Marriage of Couſin- 
Germans, as is plain from his Code?; and as it is plain from Aurelius C. Theod. 3. 
Victor alſo, | : 10 J. 


Tantum pudori tribuens, et continentiae, ut C onſobrinarum nuptias 
vetuerit tanquam Sororum “. | + Sext. Aure- 


His Son Arcadius, in the year 405, took off the Prohibition, 4444 
Celebrandis inter Conſobrinos matrimoniis licentia legis hujus ſalubritate Diacon. 1. 12. 
indulta eft : ut revocata priſci Juris auctoritate, reſtinfiſque calu- : ol ” _ 87 
mniarum fomentis matrimonium inter Conſobrinos habeatur legitimum, 
ive ex duobus fratribus, five ex duabus ſororibus, five ex fratre et 
_ | ſorore 


i 


4.7. 


3 Caius,Inſt.I. 
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forore nati ſunt; et ex eo matrimonio editi, legitimi, et ſuis patri 
C. 5. 4+ 19- ſuccefjores habeantur “. a 8 
And ſo it ſtood with Juſtinian, whoſe Text therefore is to be regu- 
lated by the Practice of that time. EE a 
5 Harmenep, Afterwards indeed they were again diſapproved of *, and forthis reaſon 
A 01-0522. Theophilus, whoſe Age may in ſome meaſure be ſettled from this Re- 
26. flection, when Ile made his Paraphraſe, ſhaped his Law to the Circum- 
5 Not. atl In- {tances of the Time he lived in. And Cujacius is of this Opinion“. 
20 As for the Argument drawn from the Authority of Cazusand his Copies, 
We are poſſeſſed of theſe two Truths, v:z. (1). That the Theodsfran Law, 
which put a Negative upon theſe Marriages, was the Law, which the 
Above, pag. Goths adhered to, when that of 7u/{in:27 was not known”. (2). That 
29? to this Diſpoſition of Law They made every thing warp; the Inſtitutes 
of Carus particularly were made to ſpeak the Theodofian Language, and 
* Ibid. the hopeful Inſtrument for that Purpoſe was the Pen of Anianus *. 
(2). Having fairly got rid of three of theſe difficulties, Imuſt pay ſome 
regard to the remaining one ; and indeed it deſerves it. For all that I 
have ſaid muſt go for nothing, if the Context demands the negative 
Reading. But let us ſee how that Matter ſtands: . 85 
If We take, ſay the Objectors, the Concluſion of F 3. the Beginning 
of § 5. with the diſputed & 4. between them, the whole runs thus: 
$ 3. —— Ejus Mulieris, quam Pater Tuus adoptavit, Filiam non 
videris impediri uxorem ducere. 5 N 
§ 4. Duorum autem Fratrum vel Sororum liberi, vel Fratris et So- 
rorts conjungi non poſſunt. | 
& 5. Item Amitam ducere non licet 
The avTEm, or the Particula Adverſativa of F 4. requiring the Ne- 
ative to the Affirmative Senſe (ſo let me call it) which went before : 
and the Particle 1TEM in the following Paragraph confirming and ſup- 


porting it. 3 | 
Now I anſwer that the Series and Connection of theſe three Para- 


graphs expreſſly require the contrary. 
The Whole of the Title is thus laid out : „ 
The Subſtance of the Doctrine contained in it, is comprized in theſe 
„ pr. h. t. Words: A QVIBVS NVPTIIS ABSTINENDVM EST 9. And that conſidered, 
110. 2. 81. — In the Aſcending and Deſcending Line. 
82 — 5. In regard to Collaterals. 
$ 6 —9. To Perſons joyned by Affinity. 
$ 10. — conſiders the Cognationes Serviles. 
11. — treats of ſome incidental Caſes. 


dhe Sanction or Conſtitution takes up the laſt or 12th Paragrap 


h. 
2 Now 
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- Now it is plain that 88 2 — 5, inclufive, contain the whole Doctrine 
concerning Collaterals : thus, | 
§ 2. Brother and Siſter. 85 ä 
Uncle and Niece, e 0 to Great Uncle, ete. and to other 
| Confiderations alſo, as that of Uncle and Niece by Adoption. 
. Proceeds to the next Degree after Uncle and Niece; vis. to 
F irſt⸗Couſins. Omitting therefore the Random of the former Paragraph, 
This connects not with the End, but the Beginning of it, thus: 


$ 3- Fratris vel Sororis Filiam V xorem ducere non licet —— 


8 4. Duorum autem Fratrum vel Sororum libert, vel Fratris et So- 
roris, conjungi poſſunt. 


After this Caſe of Couſin-Germans, which ſtands as an Exception, and 
may therefore be fairly reduced to a Parentheſis, the Emperor proceeds in 
prohibited Collaterals, connecting ſtill with the Beginning of F 3. thus: 


& 3. Fratris vel Sororis Filiam Vxorem ducere non licet 

(S4. Duorum autem Fratrum vel Sororum liberi, vel Fratris et So- 
roris, conjungi ' peſſunt iP, 

& 5. Item Amitam — ducere uxorem non /icet 

This, I fay, is the Stream and Diſpoſition of the whole Title : the 


Connection regular, and the Series of Relationſhip well attended to. 
But how abſurd would it be for a Legiſlator to uſe this Language, viz. 


THOUGH Zhere lies no Impediment againſt your marrying your Niece by 


Adoption : YET there lies one againſt the Marriage of Brothers and 


Siſters Children ? 


Which two Caſes have no Relation, no Reſpect, no Coherence, the 
One with the Other. The Caſes of Adoption throughout this Title 
are ſo many Ilagepy : and the great Lines are drawn, when diveſted 


of thoſe Caſes, in the manner in which I flatter . that I have pre- 


ſerved them. 
Much Streſs has been laid upon this Objection, which called from 
me therefore a greater degree of Attention. 
Upon the Whole, this View of Conſanguinity, and the Foundation upon 
which I have raiſed the Theory of Inceſtuous Marriages, ſeems far pre- 
ferable to any other, that has been produced. The Computation of De- 
grees is not ſafe, without Limitations and Exceptions. For Inſtance, If 
the Rule be, that Marriage is lawful, in the Civil Law, in the Fourth 
Degree, it muſt be with a Proviſo, that the One be not lo the Other 
in loco Parentis. For my Brother's Grand- daughter is to me in the Fourth 
Degree, yet a Marriage there would not be lawful. Indeed the Compu- 


tion of Degrees has a place in the Roman Law-Books, principally upon 


the account of Cauſes Teſtamentary : and the elder Lawyers but rarely 
wpplicd i it to the conſideration of Matrimony. W This is a Key 
| "EW which 
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which opens all Locks, and does the Buſineſs ſubſtantially, clearly and 


univerſally. 5 e 
A Word or two concerning that Inceſt, which is contracted by Af. 
finity, and I have done. | BE = 
Above, pag. From the Principle, upon which Affinity is grounded *', it follows, 
315+ that when two Families are connected together by a Marriage. 
Contract, (which is the Nature and Subſtance of Affinity) No body is 
concerned in this Diſpute on one whole fide, but the Contracting Par- 
ty himſelf. For He alone does accedere ad finem alterius Cognationis ; 
and none of this Family but him are properly Afines. For Inſtance : 
If A. marries into the Family of B. there are ſeveral in the Family of 
B. whom A, himſelf, ſuppoſed now at liberty, could not contract 
with ; but none other of the Family or Blood of A. would be affected. 
For the Brother of A. might marry the Siſter of B. (though there 
be a ſeeming Relationſhip knit between them by the Marriage of A, 
and B.) the Father of A. might marry the Mother of B. or the Siſter 
of B.; that is, in other words, the Father may marry the Mother, 
and the Son the Daughter ; or Father and Son may marry two Siſters. 
Nay, farther, the Son may marry the Mother, and the Father, the 
Daughter. In ſhort, any of the Line, the Blood or Cognation of A. 
indifferently, may match with any of the Line, the Blood or Cogna- 
tion of B. indifferently, except the Perſon of A. himſelf. And ſo v. v. 
with regard to B. oe, 1 | 
This Conſideration cuts the Matter ſhort. For now as no body can be 
concerned, but the Contracting Party, on either hand, ſo, in regard to 
Him, or Her, if We conſider the Man and Wife one Fleſh (which We 
are directed to do by the greateſt Authority) it is only conceiving the 
One in the Place of the Other, and thea We call in all the Rules of 
Conſanguinity, and give them an application here alſo : And Qyccun- 
que gradu quis uni conjugum jundtus eff Conſanguinitate, eodem graau 
undi us eft alteri Aﬀinitate. | OR — 
Thus I cannot marry my Wife's Daughter, nor my Wife's Mother: 
| becauſe that Daughter and that Mother are to my (former) Wife in the 
*Niad.T.172. Aſcending and Deſcending Line of Afinity, Thus Helen in Homer * 
addreſſes herſelf to the Father of her Huſband, in Terms, which She 
might uſe to her own: | Oy 
| Addoicg Te {404 cc, ee EXUpE, deirog 76. 3 
And he it obſerved as to the Contracting Party, that though the Canon 
Law allows that to be Affinity, which is cemented by the intervention 
of 7209 or more Marriages, (as, for inſtance, between, Me, and the ſecond 
Wife of my Wife's Father ; between Me, and the Wife of my Wife's 
Brother) yet no Prohibition lies beyond that Affinity, which is con- 
| tracted by the means of one Marriage only. ZR. 


r 8 
— 


— 


— 


® Reverendus es mihi, dilkere Sccer; limenduſgus. 
1 | | | 


Thus 
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Thus, though a Man may not marry his Brother's Widow (for here 
the Woman by contracting with one Brother, becomes one Fleſh with 

him, and is, in conſequence, to the other Brother, in loco Sororis, or a 
real Affinity-Siſter) yet it has been adjudged, and with great reaſon, 
that I can marry the Widow of my (former) Wife's Brother, becauſe 
my Afinity with Her was created by the Interpoſition of a double Mar- 
riage : And yet by my Marriage with my (former) Wife, 1 am to this 

Woman's (firſt) Huſband u loco Fratris. | | 
To recapitulate therefore, and to ſum up all that is neceſſary to guide 
us upon this Head, | A 

1. There is no Affinity, properly fo called, or ſufficient to bar Mar- 
ciage, between the Conſanguinei or Cognati of the Contracting Parties, 
on the one ſide, and on the other, out of the Perſons Contracting. 
2. The Perſon who creates the Affinity, is properly the Perſon in 
| Queſtion, and all Difficulties in regard to him are to be folved, by 
regarding his Wife's Relations in the ſame Degree to Him as to his 

Wife. 8 5 | 1 | 

3. The ſame Perſon is not affected, when Affinity is grounded upon 


tween Huſband and Wife Et erunt hi duo in carne una), it will not be 33% 
improper here to ſubjoin a Word or two about PoLYGAMY ; and indeed 
this Third Head, in which I am engaged, vis. a Diſcourſe upon the 
Marriage-Contra&t, is the moſt proper Place to receive it. 

Polygamy is either Succęſſiva or Simultanea : Of the former, which 
means no more than a ſecond Marriage, We have obſerved ſomething 
already“, and found it to be, by the Law of Nature, not reſtrained ; by 5 Above, pagy 
the Civil Law of the Romans, rather encouraged than diſcountenanced, 795: ſeq · 
The Polygamia Simultanea therefore, viz. the Circumſtance of One 
Huſband having ſeveral Wives, or One Wife ſeveral Huſbands, re- 
mains to be confidered.  _ | 
The latter of theſe two, ouuardia, was never thought of, or put in 
practice, by the moſt barbarous Nations of Antiquity ', many of which 7 Above, pag. 
however indulged in the other fort of Polygamy, and allowed an unli- 15. 
mited number of Wives. Thus St. Auſtin writes“, when He is de- . 
fending or palliating the Polygamy of the Patriarchs: | 


Suffictendae prolis cauſa erat Vxorum plurium ſimul uni viro haben- 
darum inculpabilis conſuetudo ; et ideo unam feminam maritos ha- 
beres plurimos honeftum non erat. Non enim Mulier eo eft foecundior, 
Jed meretricia potius turpituds eft, vel quaeſtum, vel liberos vulga 


 quaerere. 1 
And yet this Plurality of Huſbands, if We may credit ſome Tra- e 
vellers, is not unknown to ſome of the Maderns?. | 361, * | 


Uu 2 


H aving lately 5 had occaſion to mention the Unity which ſubſiſts be- Above, pag. 
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A Plurality of Wives isa Queſtion, that has been debated on both ſides 
with ſome warmth. It has always been oppoſed by the beſt Friends to 
Chriſtianity, which was always unfavourable to this Practice. See a good 
„Comment. deal brought together in a ſmall Compaſs by Happiusꝰ and Gothofred', 
++: 885 It is endleſs to go into all the Diſputes upon this Head; to examine 
e a a what Natural Reaſon has to ſay for it, or againſt it; to enquire how 
[the Scene may ſhift in different Climates and Temperatures ; how the 
Queſtion may be affected by Calculations, and how much may depend 
upon the Proportion (which is ſaid to vary in different parts of the 
world) of Males to Females; and laſtly, how it comes to ſtand fo open- 
>1 Cor. VII. ly condemned under the Diſpenſation of the New Law*; and yet to 
oy be ſo far indulged (at leaſt) as to admit of Laws and Regulations for 

I Deut. xxl. the Direction of it, in the Old 3. ee 55 
1 This would carry me too far; and theſe Points moreover have all of 
them been ſo fully conſidered by thoſe, who have gone before me, that I 
ſhould deſpair of ſaying or obſerving any thing that has eſcaped them. I 
ſhall therefore confine myſelf to one Point only, and endeavour to ſearch 
how it ſtood with the Inſtitutions and Eftabliſhments of Antiquity. 
With the Barbarian States (I ſpeak now in the Greek Idiom, and mean 
by the Expreſſion, ſuch as were not Greeks) the Cuſtom of having a 
multitude of Wives was common. So the Inhabitants of Trapoban and 
VI. 1.15. others, whom Pufendorf has recited +. The ſame has been obſerved of 
„V. Bell. Gall. the ancient Britons, our Forefathers, according to Caeſar; which yet 
14. is not the Polygamy We are concerned about, or like that of the mo- 
dern Aſiatics, but rather is to be underſtood of a thing totally dif- 
ferent, what I call a Community of Wives, which amounts to a mix- 
ture of both Species of Polygamy together, where many Men had many 

Wives, and many Women many Huſbands. : 60M 


Vxores habent deni duodenique inter ſe communes « ef maxime Fratres 
cum Fratribus, Parenteſque cum Liberts : ſed fi qui ſunt ex his nati, 
eorum habentur liberi, quo primum Virgo quaeque deducta t. 
Such is that Inſtance of the ancient Inhabitants of Tuſcany, recorded 
XII. z. by Theopompus in an Account which is preſerved in Athenaeus' ; an 
Account not very favourable throughout, or advantageous, to the Me- 
mory of that People. TD HET 
Newoy £510 ©1noi Tape reg Tugemosg, KOINAE THAPXEIN TAE TT- 

NAIKAL ret Os 789 Tuggnves Way] r vi malic, A 

| tido rag, OTE WHA)pog Eg exacoy *, | LE : 
T find the Athenians at one time gave into Polygamy, when they 
thought the Diminution of their Inhabitants would juſtify the Practice. 


it. 


” 
— —— — 


# Legem eff apud Tyrrhenos, Communes ut ſint mulieres — alre autem eos omnes que 
naſcuntur infantes, ignaros, quis ſingulorum Pater ſit. | 
es Tuvpyxt- 
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EupReX wenmuevey xara tnfopem TETO Eyeve]o hre d i rg r, „„ 
£Zeivau x, A TO txt f TNAIK AL Tov Guncuever . 7 Ariflot. de 
Nobilit. apud 


Athen. J. 13 


Though upon a fair Conſideration of Circumſtances, I cannot think, init 


that Polygamy was here indulged in all its Form. It amounted to no 
more than Concubinage, which I have more than once obſerved, was 
very near it in Subſtance, 


It was doubtleſs this Decree, that Euripides availed himſelf of. 


Euripides — mulieres fere omnes in majorem modum exoſus fuiſſe di 
citur : five quod natura abhorruit a mulierum coetu, five quod duas 
mul uxores habuerat, cum id decreto ab Athenenſibus fafo jus 


efſet quarum matrimonit pertaedebat *. 5 Gell. XV. 


20. 
It is remarkable, that this little Hiſtory of Euripides exactly ſuits 
with the Sentiments, and with the way of Arguing alſo, which He 
has given to one of his Characters in his Tragedy of Ina, now almoſt 
all loſt : EN | | 
e Nopeor Yuvaikwy & Kanug KEN cu . 
Xe ya Tov ejuxevs ori ations exe 
Tuvæinαec g, Tu G T oÞ7 dopos Dany. 
MN; ru Kaxny pee CHC qfα¶ T, 
Tay d' goa e beg co. 
Nuby d' eig pic SN xAναοννον preyav 
PinJovTes, & Yap Tw TEOTwY Hπei Idee vo 
| NupuÞas 6 0685 eopeceTiQov)u Pgoroi. & 


A very comfortable Doctrine for the Fair Sex truly 


It was owing to this Decree allo, that Socrates was ſaid by many Wri- 
ters (though it is diſputed by others) to have had two Wives at the 


ſame time: and their names moreover are upon Record?. Why it Athen. XIII. 


ſhould be diſputed, thoſe knew beſt, who diſputed it. But this We 'vit. 
know at leaſt, that, if this Polygamy was ever licenced by the Laws 
of that State, a Number or Community of Wives was not at all con- 
tradicted by the Genius of that School. 


3 F 
_ * * 


l tunc temporis plebiſcito erat indultum prepter haminum infrequentiam, ut cuivis liberet 
£245 UXOTES habere. | 
$ Haud ſcripta recte jura ſunt connubiis. 
Decutt beatum pluribus ſe uxoribus 
Sociare, quantas alere ſufficeret domus 
Vt inaudientem pelleret penatibus, 
Bonam volenti corde ſervaret ſibi. 
Nunc una ſola accipitur, immenſo nimis 
Vitae peric'lo : nam priuſquam intrat domum | 
Neva nupta, nulla moris exploratiq eſt. | FE 
HEE | | — 
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xeiobai r Y,. E x o Tungd rug, lte, Dare, AY, 
x 7 ˙ 87 TW Ao ut ,œin EE, GAA ge To D guy oh 
EZeivouu e 1v &v eberos Xegeiw, Y v EUYG MEJRAGY NVEIY ei 95 erke 
Agath. Hiſt. TW TUVUKETE Ky d οαν,E⁊u cu ETUYXQVE \. Dn 


* | 
. What that hidden Utility was, which Agathias alludes to, may be a 
matter of Speculation. But the Arguments of Plato for this Meaſure, 

may be ſeen, ſuch as they are, in the fifth Book of his Work de Rep, 

Much may be learned upon this Platonic Principle from thoſe Wri— 

* Cotelerius, ters *, whom Fabricius has produced in his excellent Edition of Sexy; 


==" wah Empiricus, upon this Paſlage 3, 


LiviueGalany: Iarwv d xebonmureeov owes elbe TAG Yun, de dH Ho. - 
III. Pyrrhon. | : EE : 
Hypotypol. We find this always a great Matter of Diſpute and Controverſy among 


"0 the Ancients : 
' Secunda Quaeſtio fuit, quonam modo audiri atque accipi deberet, quod 
Plato in Civitate, quam in libris ſuis condidit, xowas Ta; yuvuna; 


Gell. XVIII. efſe cenſuit *. | 


2. | | | | 
This Subject is well handled, and the reaſons of Plato conſidered by 
5$2—=4 Ariſtotle in his ſecond Book of Politics *, a Work, which I will venture 
to pronounce one of the moſt Sterling Productions of Antiquity, and 
a moſt inexhauſtible Treaſure for the Stateſman, the Lawyer, and the 

Philoſopher. 3 | | . 

The polite States of Greece were ſo far from being convinced by 
the arguments of Plato, whom they never held very high in his Le- 
Above, pag. giſlative Capacity *, that they commonly looked upon Polygamy, as a 
9 Gfs Barbarian Practice, and not fit for the Refinements of a better Taſte, 
the Genius of their ſeveral Conſtitutions, and the Credit of their Phi- 
loſophy. There is a remarkable Paſſage in Arhenaeus, which ſhews 
in ſome degree how this Cuſtom, while it thwarted the Mode of the 
Grecian Polity, ſtruck in with the Deſpotic Complexion of the Eaſtern 

and Afiatic Government. I ſhall tranſcribe the whole : ; 


8 Iaga dc Higcaig H n Cacikux Ts wWhybeg Twy WRrnaxiouwy, d Y 
we der ç 0 ci TH vf, Tov ,. ET ds 19 did To v Paci- 
id, ws nos Aivwy & Tois Tepomoig, uro rar TAEMNaKiowy Ne- 

| | DD Tueverba 


n — 


* - ——_— 


PY Fa 
— — 


* Dicitur vero etiam legem tuliſſe, qua feminae viris communes proftituerentur, non ex Socratis, 
arbitror, et Platonis inſtitute, aut utilitatis in ea reconditae reſpectu, ſed ut cuivis liceret cum qua 
liberet, rem habere, etiamſi alteri alicui nupta eſſet, eigue additta conviveret. 12 

+ Plato autem etiam generalius communes eſſe uxores debere pronunciavit. 

§ Apud Perſas Regina multas pellices tolerat, tum quia Rex urori, velut dominus, imperat, 
tum etiam, quia reginam, ut ait Dino in Perſicis, venerantur, colunt, atque etiam advrant 
pellices, Priamus feminis multis utitur : atgre non fert Hecuba, Si ergo Priamus loquitur : 

| | | | . Novem- 
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cutiec h Woomxuver: yev auryv. Kai d eiapeeg de Wonncis ve | 
Jun,, . 7 ExaGy N duo ve AEN Yeu Heeg, 
Evrtæ ») der prev je0s ins E vnd og Jo, 
| Te; d' anus {404 ETIXTOV E fac ſegooi yuvaices, 
Hag de Toig EMU #% avixt]auy Ts Pong porrue r v ApuvTopog 
wrarnaxiona., Mn de, xairte cidb To cog, OTI EC TI BAPBA- 
PIKON, & gige. vd aury Tov T'Aguxngs yapor, in tig Te AMEINQ v 
KAI EAAHNIKA excdedin]npeey. Kai 1 KAau]aipey5 ec bY eproaby; 
yevouery TW Kaoavdeay ouv auTw Ayapipwoy omoxjeiver, I tis rh 
EN 0 xpeiwy e7T1yc%yt)o, EN EQEI TENOMENOE BAPBAPIKQN 
FAMQN *. ü 555 1 
I am perſuaded, it would not be a fruitleſs or idle Speculation to 
purſue this Hint, and to inquire how this Matter conſtantly ſtood in 
relation to that Agreement which We generally find ſubliſting be- 
tween Civil and Domeſtic Government. 


Athen. I. 13. 
init. 


v. 177. 


Thus Hermione in Euripides” is made to expreſs herſelf in the Purity Andromach. 


of the Grecian Sentiment: 
A pn Tap ids etc dd yap αανννν, 


Avoiv yuyaurony dvd & vlg ix 
AA eig pricey Hαeνg evvainy Kürgir, | 
Tripyvcu, o54 py Kaxws; oieiv Y. 


80 Oreffes", I Ibid. v. 909. 
. Kaxov y ENSCœg, & avec. doo eye Mexn. Þþ f | | 
And the Chorus of Grecian Womens, 9 Ibid. v. 464. 


8 Ovde wor ay ide 
Abure ET UUVET Boro, 
Oud" Hρα regac KogHc, 


. K . * 
- a * _ 


Novemdecim prodierunt ex utere mihi tus liberi, 
| Alios mibi pepererunt in palatio ſeminae. | 
| Apud Graecos Phoenieis mater Amyntoris pellicem non patitur. Medea, tametſi mos ille non 
1n9tus efſet, utpote receptus a Barbaris, ob Glauces nuptias excandeſcit, ut quae jam Graecis 
legibus et humanioribus aſſueviſſet. Chtaemneſtra perturbatione commotionegue animi in tranſ< 
verſum ata Agamemnonem inter ficit ſimul cum Caſſandra, quam princeps barbarico more nu- 
ptiarum jam imbutus, in Graeciam duxerat. | 
+ Duae ne apud nos introducas : non enim eft honeſlum 
Vnum virum habere habenas duarum mulierum. 
Sed intuens in unam lecti fociam Venerem, 
Eft contentus, quicunque non vult male habitare. 


1 Malum dixiſti, unum virum habere duas conjuges 
Nunguam geminos 
Lectos laudabo mortalium, 


Negue liberas, qui habent diverſas matres, 
| | | | Titem 
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* Tacit. de 
mor. Germ. 
'C, 18, 


much from Polygamy : 


P. 32. 49- 4+ 


3 Quaeſlt. in 
Genel. lib. 1. 
Juaeſt. 90. 


1 
C. 5. 26. unic 


et Gothofred. 


ad loc. 
C. 7. 15. ult. 


fin. t 3 | a 
Jul. Paul. Re- late in point of time“, and ſufficient] 


cept. Sentent. 
II. 20. 


S Above, pag. 


73. 


S Heinecc. ad 


L. Jul. et Pap. 


Popp. II. 4. 
D. 25.2 11. 
nin. 

in Jul. $52. 


1.451.121. 
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Ee ue o, 

Au u, TE uræg. 

Tir Ai 1404 geg yr 0 01g H 
| Axowwviſov euvay eg. 5 | 
But it muſt not be underſtood, as if this was the univerſal Practice of 
all the uncivilized Nations: One Nation, at leaſt, in the Weſtern Part 


of the World ſtood clear of it : | 
Severa illic Matrimonia, nec ullam morum partem magis laudaveris, 
Nam prope ſoli Barbarorum ſingulis uxoribus contents ſunt, exceptis 
admodum paucis, qui non libidine, ſed ob nobilitatem, plurimis nuptiis 
ambiuutun. 
In the Roman Conſtitution, and indeed wherever Concubinage pre- 
vailed, whatever their Profeſſions might be, the Practice did not differ 


Parvi autem refert, Vxori, an Concubinae quis leget. — Sane enim, 

| niſi dignitate, nihil intereſt *, © | 
| Much to the ſame purpoſe are the Words of St. Auſtin *, 

Non facile digneſcitur, quas Concubinas appellet Scriptura, guas Vxa- 
res; quandoquidem et Agar dicta eſt Vxor, quae poſtea dicitur Con- 
cubina, et Cethura, et ancillae, quas dederunt Rachel et Lia viro 
ſuo. Ni}; forte omnis Concubina V xor, non autem omnts Væor Con- 

cubina, more loquendi Scripturarum appellatur, id eſt, ut Sara, et 
Rebecca, et Lia, et Rachel Concubinae dici non poſſint ; Agar vero, 
t Cethura, et Balla, et Relfa, et Yxores et Concubimae. 


It is ſaid indeed, that by the Roman Law a Man might not have a 
Concubine, durante matrimonio*, nor indeed Two Concubines extra 
matrimonium*. So then, contrary to what I juſt now laid down, the 
Romans guarded againſt even the very Appearance and Approach of 
Polygamy, in the Perſon of the Concubine, or Secondary Wife. But 
be it obſerved, that the Laws, which laid this Reſtraint, ſeem to be 
y ſhew what the Practice had been, 


at leaſt, down to that Period. 5 
That Julius had a deſign of eſtabliſhing Polygamy by Law, may ſeem 
to be plain (and to ſome has ſeemed ſo) from Suetonms', _ 


Helvius Cinna Trib. pl. pleriſque confeſſus eft, habuiſſe ſe ſeriptam pa- 
ratamque legem, quam Caeſar ſerre juſſiſſet, uti uxores, liberorum 
quaerendorum cauſa, quas et quot vellet, ducere liceret. 


OY 


— — 


Litem aedium 
Et trifles dolores. | 
Alaritus in nuptiis mihi fit contentus uns | 
Lecto viri non communicato. | 1. 
| e 


MARRIAGE. =. 

Yet is that Paſſage not ſo to be underſtood, but to relate to the Parti- 
cular of Julius alone, and meant as a Compliment to Him, a perſonal 
Privilege or Exemption : „ 

| Aus 0 vuᷣ⁰ , orai &v Jehyoy, ENNEINAT OI ETOAuNT 0 TWEG kr 

reti hal, dr. TOXNGTG 3 TOTE łri, x We EU,] Ov, ev 8 * 

I take it for granted, that both theſe Paſſages relate to the ſame Event: 
and then the One explains the Other. | 

The Caſe of Antony has been brought, as afull Inſtance of Polygamy. 
But his Gallantries are not to be quoted as the Laws of his Country. 
And indeed upon the Overture of a Match with the Siſter of Of#av:us, 
the Words of Plutarch are, | . 


| Edoxes de uy OunCicg anoiYoperts Aue , Av TAο, EXEW uU 8% apvepercs | 
| 9 Vit. Anton, 


KA&oTaTRHy, TAMAI AE, OTX OMOAOFQN YT 
$0 a „„ +: 5 . 
OrJabiav pev yag Wouyporuv de di TOY cdepov ouwehdeiv, xy T0 ThE 
TAMETH & 222 c KAD de, roc r- r Ga- 
 o:evsray EPDM ENHN Ajſwvis xantiobai, Y TEvour TETo pn eν, 
und anvazert o | 
And yet Plutarch himſelf has given occaſion to this miſtake : 

Er. Anuijrios peev 2 KEKWAUphEvOC, d ano M 0 A Reg dvdr 7e 


VPoveg, & ide. Tois Maxedovwy Gαỹ,%ii , ET AMEI TAMO TT HAEIO- 


NA, d Sg AuTiuax0s xy The. Arran,“ e IIPNTON 
ue OMOY ATO FYNAIKAE HTATETO, IPATMA MHAENI 
PAMAINN TETOAMHMENON *.$ | 
I find Polygamy condemned by this People, all down the Republic. 
There is a remarkable Paſſage in Tully”. 8 + 


Rd, quod uſu, memoria Patrum, venit, ut P. fam., qui ex Hiſpania 
Romam veniſſet, cum uxorem praegnantem in Provincia reliquiſſet, 
Romaeque alteram duxiſſet, neque nuncium priori remiſilſet, mortuuſ= 
que eſfſet inteſtato, et ex utraque filius natus eſſèt; mediocriſne res in 


controver/:tam adducta eft ? cum quaereretur de duobus civium capiti- 


bus; et de puero, qui ex poſteriore natus erat; et de ejus matre, quae, 
. judicaretur, certis quibuſdam verbis, non novis nuptits, fiert cum 
ſüperiore divortium, in concubinae locum duceretur. 


* Puipfe inventi ſunt, qui auderent poteſtatem ipſi cum quotcungque vellet feminis rem habe ndi 

fecere nam pluribus etiam tum, quinquagenaris major, utebatur. 

Habebatur autem exceſſu Fulviae torus Antonii vacare. Nen difſunulabat hic quidem habere ſz 
Clepatram; in matrimonio inficiabatur tamen. | | 

I Octaviam, rebus poſtulantibus, fratris gratia junctam ei fuiſſe, et nomine frui uxoris ; 
Cleopatram vero, tam multorum reginam mortalium, pellicem Antoni nominari, neque cam hoc 
defugere vel dedignari nomen, | | | | 

Aabaec non lege vetante Demetrius, fed more a Philippa et Alexandro inter reges Maced;num 
uſurpato, plures, ficut Ixſimachus et Ptolemacus, duxit uxores: Antonius, primum, quod erat 
apud Romanos inauditum, duas ſimul accepit uxores. 


X x | More- 
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346 MARRIAGE. 
N —— ſo cautious and delicate were They in this reſpect, that 
na Sponſalia were as illegal, as binae Nuptiae As appears fr | 
D. 3.2.1.fin. Practor's Edict n 5 4 e Fe 8 ” 
INFAMIA NOTATVR ——— QVIVE SVO NOMINE, NON 
IVSSV EIVS, IN CVIVS POTESTATE ESSET, ElIVSVvE 
NOMINE, QVEM QVAMVE IN POTESTATE HABERET, 


BINA SPONSALIA BINASVE NVPTIAS IN EODEM TEM. 
PORE CONSTITVTAS HABVERIT. | 


 Wegather, that it was illegal, at the time of enacting the Lex AEIia 

Sentia, about the Age of Auguſtus. For Paulus in his Commentary upon 

that Law, writes, 8 e 
3D. 40. 2. 15. 87 Duo matrimonii cauſa manumittent, recipi, cauſa non deber®, 

So it ſtood under Domitian. The following Inſcription ſhews ſuf- 
ficiently, what was expected from a Subject of the Roman Conſtitu- 
tion, and what ighit be apprehended from a Member of a Foreign 
Condition: | 5 „„ | 
IMP. CAESAR. DIVI VESPASIANI F. DOMITIA 

NVS AVGVSTVS GERMANICVS PONTIFEX MAXI 

Mvs TRIBVNIC. POTESTAT. XII. IMP. XXII. COS. XVE 

4 | CENSOR PERPETVVS. P.P. ld 

1 | PEDITIBVS ET EQVITIBVS QVI MIEITANT IN COHO 

= - RTE III. ALPINORVM ET IN VIII. VOLVNTARIORVM 
| CIVIVM ROMANORVM QVI PEREGRINAE CONDICIO 

NIS PROBATI ERANT ET SVNT IN DELMATIA SVB Q. PON 

PONIO RVFO QVI QVINA ET VICENA STIPENDIA 

AVT PLVRA MERVERVNT ITEM DIMISSIS HO © 

NESTA MISSIONE EMERITIS STIPENDIIS 

LIBERIS POSTERISQ. EORVM CIVITATEM | 

DEDIT ET CONNVBIVM CVM VXORIBVS 

QVAS TVNC HABVISSENT CVM EST CIVI 

TAS IIS DATA AVT SI QVI COELIBES ESSENT CYM 

HS QVAS POSTEA DVXISSENT DVMTAXAT 

* Gruter. SINGVLI SINGVLAS*. | LS 
* Thus A. C. 2 59. the Emperors Valerian and Gallienus, 


Eum, qui duas ſimul habuit txores, ine dubitatione comitatur Infamia. 

In ea namque re non Juris effeftus, quos crves noſtri matrimonta con- 
trahere plura prohibentur, fed animi deſtinatio cogitatur *. 

Afterwards the Emperors Dioclęſian and Maximian enforce the ſame 

Law, and refer us to the Praetor's Edict, lately mentioned: 

Neminem, qui ſub ditione fit Romani nomints, binas uxores habere poſſe, 

vulgo patet : cum etiam in Edicto Praetoris hufuſmodi vir Mania 

notati ſunt. Quam rem competens judex inultam eſe non gt 4 
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MARRIAGE. 347 
And to ſpeak therefore to the Puniſhment, which the Emperors in 
the laſt Words of this Law allude to, it appears from many Inſtances, 
that the Offence was Capital. TRE. ; | 
Kepurny de woigas r)ͤuiæ RATA TY d YyApOV TWIgwuTON"* 7 Theophil. 
For as the ſecond Wife is not really and lawfully a Wife in the Roman > 
Law, ſuch a Commerce is looked upon as Stuprum at leaſt, if not Adul. 
terium, and therefore puniſhable in that Contemplation. See the Notes 
upon Theophilus. Te = | 
This Concluſion, vx. that Bigamy was Capital with the Romans, is 
thus ſupported allo: : | 5 | 
V-xor, quae in militiam profecto marito, poſt interventum annorum qua- 
tuor, nullum ſaſpitatis ejus potuit habere indicium, atque ideo de nu- 
ptiis aliis cogitavit, nec tamen ante nupſit, quam libello Ducem ſuper 
voto convenit; non videtur nuptias iniiſſe furtivas, nec dotis amiſſio- 
nem ſuſtinere, nec capitali poenae ef/e 0bnoxta?. . f. 7. 


81. c. Edit. 
Noviſſ. 


But in the ſame Century, it is ſaid, The firſt Valentinian was fo hardy, as to 
eſtabliſh Polygamy by Law, in order to indulge a favourite paſſion. And 
this is ſupported by a great cloud of Witneſſes, Socrates*, Nicephorus *, IV. Eccl. 


P. Diaconus*, Fornandes *. Let me recite the Story from one of them: Hiſt. 31. 
| | 2 ILEccl. Hiſt. 


Valentinianus Senior dudum laudante Severa uxore ſua pulchritudinem 33: 
FJuſtinae, ſibi eam ſociavit in matrimonio, legeſque propter illam con- _ _ p- 
2 #4 * . » 5 . « o . P „ 2 

celſit, ut omnes viri qui voluiſſent, impune bina matrimonia ſuſcipe= trop. 


rent, quia ideo populoſa Parthorum Gens eſt, quia hoc apud eos ſo- « de Regno- 


lenne eft, et multarum uxorum unus auditur maritus*. 2 2 
= rum duc- 
But ſome are willing to diſpute the Truth of the Tradition: chiefly, be- ceſſone. 
cauſe Ammianus Marcellus takes no notice of it. Jornand. l. c. 


I am apt to think it true, and that the Jews, who were fond of the 
Practice, availed themſelves of the Emperor's Indulgence: for towards 
the end of the ſame Century, We find this Conſtitution of the Emperors 
Theodoſius, Arcadius and Honorius, levelled at that People. 


Nemo Judaecorum morem ſuum in Conjunctionibus retineat, nec juxta 
legem ſuam nuptias ſortiatur, nec in diverſa ſub uno tempore con- 
jugia conventat *. C. 1. 9. 7. 


But if it was ever eſtabliſhed by Valentinian, it laſted not long. For 
Juſtinian refers to the contrary practice, as to the known and ſettled 
. Rule of his Country: oy: 
| Nome ap EITH, voi FUYORKOIY YUYBIKI, GANG EMEITAſEW 8% Gv OUVGUTO, 
TE TUWOKETIS TWESWTOG, Arg "+ 7 Nov. 18. f. 


* 5 2 : - et 89. 12. 5. 
And in like manner is Polygamy condemned in his Inſtitutes *. J. 10. 6. fin, 


ä — 
— 


_ * Capitalis autem ſancita eft poena contra eos qui duplex Matrimonium contrahunt. 
I Sicut enim fi quis legitimae copulatus uxori, alias ſuperinducere non poterit, matrimonio con- 


lente, 11a | 
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346 | MARRIAGE. OD 

1 Cn fo cautious and delicate were They in this reſpect, that 

| ina Sponſalia were as illegal, as binae Nuptiae: As appears ft ö 
P. 3. 2.1. fn. Praetor's Edict 4 = T | EE err 
INFAM IA NOTATVR ——— QVIVE SVO NOMINE, NON 
IVssV Elvs, IN CVIVS POTESTATE ESSET, ElVSyE. 
NOMINE, QVEM QVAMVE IN POTESTATE HABERET _ 

BINA SPONSALIA BINASVE NVPTIAS IN EODEM TEM. 

PORE CONSTITVTAS HABVERIT. © ; 


We gather, that it was illegal, at the time of enacting the Lex AE/ia 
Sentia, about the Age of Auguſtus. For Paulus in his Commentary upon 


that Law, writes, 
D. 40. 2. 15. &7 Duo matrimonii cauſa manumittent, recipi, cauſa non debet*, 
So it ſtood under Domitian. The following Inſcription ſhews ſuf- 
ficiently, what was expected from a Subject of the Roman Conſtitu- 
tion, and what might be apprehended from a Member of a Foreign 
Condition : 810 d | 
IMP. CAESAR. DIVI VESPASIANI F. DOMITIA 
NVS AVGVSTVS GERMANICVS PONTIFEX MAXI © 
MVS TRIBVNIC. POTESTAT. XII. IMP. XXII. COS. XVI. 
CENSOR PERPETVVS. P. P). e 
PEDITIBVS ET EQVITIBVS QVI MILITANT IN COHO: 
RTE III. ALPINORVM ET IN VIII. VOLVNTARIORVM 
CIVIVM ROMANORVM QVI PEREGRINAE CONDICIO 
NIS PROBATI ERANT ET SVNT IN DELMATIA SVB Q. PON 
- PONIO RVFO QVI QVINA ET VICENA STIPENDIA 
AVT PLVRA MERVERVNT ITEM DIMISSIS HO 
NESTA MISSIONE EMERITIS STIPENDIIS 
LIBERIS POSTERISQ. EORVM CIVITATEM 
- PEDIT ET CONNVBIVM CVM VXORIBVS- 
QVAS TVNC HABVISSENT CVM EST CIVI 
TAS IIS DATA AVT SI QVI COELIBES ESSENT VN] 
IIS QVAS POSTEA DVXISSENT DVMTAXAT © 
+ Grate. SINGVLI SINGVLAS*. 1 
ned: 59. the Emperors Valerian and Gallienus, 


Eum, qui duas ſimul habuit uxores, /ine dubitatione comitgtur Infamia. 
In ea namque re non Juris effettus, quos crves noftri matrimonia con- 
trahere plura prohibentur, ſed animi deſtinatio cogitatur *. 

Afterwards the Emperors Dioclgſian and Maximian enforce the ſame | 
Law, and refer us to the Praetor's Edict, lately mentioned:  _ 
Neminem, qui ſub ditione fit Romani nominis, binas uxores habere poſſe, 
vulgo patet : cum etiam in Edicto Praetoris hujuſmod! viri inf amia 
notati ſunt. Quam rem competens judex inultam eſe non — 1 

8 5 


5 C. 9.9. 18. 


C. 5. To 28 : 8 


* 


MARRIAGE. 


And to ſpeak therefore to the Puniſhment, which the Emperors in 
the laſt Words of this Law allude to, it appears from N Rn, 
that the Offence was Capital. 


Kepanny ds & WEIS Thlopict Kara Twv Lands vf Gui . 7. * 7 Theophil. 


For as the ſecond Wife is not really and lawfully a Wife in the Roman e 
Law, ſuch a Commerce is looked upon as Stuprum at leaſt, if not Adul. 
terium, and therefore puniſhable i in that Contemplation. See the Notes 
upon Theophilus*. _ +1, e. Edit. 
This Concluſion, vi. that Bagamy Was Capital with the Romans, is 58 
thus ſupported allo : 


V-or, quae in militiam profetto marito, poſt interventum annorum qua- 
tuor, nullum ſoſpitatis ejus potuit habere indicium, atque ideo de nu- 
pftiis alits cogitavit, nec tamen ante nupſit, quam libello Ducem ſuper 
voto conventt ; non videtur nuptias iniifſe furtivas, nec dotis amiſſio- 
nem ſuſtinere, nec capitali poenae eſſe obnoxia?. . 5. 17. 7. 


But in the ſame Century, it is ſaid, The firſt Valentinian was fo hardy, as to 
eſtabliſh Polygamy by Law, in order to indulge a favourite paſſion. And 
this is ſupported by a E cloud of Witneſſes, Socrates, Nicephorus *, IV. Eccl. 


P. Diaconus®, Fornandes *, Let me recite the Story from one of them : Hiſt. 31. 
2 IL.Eccl. Hiſt. 


Valentinianus Senior dudum laudante Severa uxore ſua pulchritudinem 33. 
Juſtinae, fibi cam ſociavit i in matrimonio, legeſque propter illam con- _ - 7 * 
 Ceffit, ut omnes viri qui voluiſſent, impune bina matrimonia ſuſcipe- 2 N 
rent, quia ideo populgſa Parthorum Gens eft, quia hoc apud eos ſo- de Regno- 


lenne eft, et multarum uxorum unus auditur maritus*. te rag; 
porum Suc- 


But ſome are willing to diſpute the Truth of the Tradition: chiefly, be- ceſlione. 
cauſe Ammianus Marcellinus takes no notice of it. | * Jornand. Le. 
I am apt to think it true, and that the Jews, who were fond of the 
Practice, availed themſelves of the Emperor's Indulgence: for towards 
the end of the ſame Century, We find this Conſtitution of the Emperors 

Theodofius, Arcadius and Honorius, levelled at that People. 


Nemo Judacorum morem ſuum in Conjunctionibus retineat, nec juxta 
legem ſuam nuptias ſortiatur, nec in in drverſa ſub uno tempore con- 
jugia conveniat *. C. 1. 9. 7. 


But if it was ever eſtabliſhed by Valentinian, it laſted not long. For 
Juſtinian refers to the contrary practice, as to the known and ſettled 
Rule of his Country: 


MQowep vag ET Ophipecy Tuvoucory yuan, Sat emeraſew A Ax * duvaure, | 

TE TUVOIKED Is TUVEGWTO, BTW; .T i _ 18. 5. 
; 3 . et 89. 12. 5. 
And in like manner is Polygamy condemned in his Inſtitutes *. J. 10. 6. fin, 


— 
— 


2 Capitalis autem ſancita eft prena contra eos qui duplex Matrimonium contrabunt. 
1 Sicut enim 7 quis legitimae copulatus uxori, alias ATR non pote! it, znatrimonio con- 
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My Fourth and laſt Head was the Diſſolution of Matrimony. 


MARRIAGE. 
. N 


My 


Reader will apprehend that I mean not the Natural, but the Legal 
Diſſolution of it, otherwiſe called DIVORCE. 

I would not be underftood, as if I declined the confideration of the 
Natural Diſſolution by Death, becauſe I would not encounter a diffi- 
For there have been ſome, who have maintained that the 
Conjugal Union is not actually ie by the death of one Party, but 
interrupted only. Upon this goodly principle has been raiſed the 
once-favourite Doctrine of Monogamzia ; as if the Party deceaſed had 


their Right violated by the freſh Contract which the Survivor thought | 


culty. 


proper to enter into. 


Id cinerem aut manes rake curare ſe ale / 


As if it could be imagined, that this I nterruption hereafter ſhould be 
Fa fe away, and the firſt Contract renewed in its full Vigor, according 
to the Fancy of theſe pretty Hendecaſyllables, which I once met with, 
and take this occaſion to introduce, as I N they are not very 
commonly known. 


Occidit mea chara Pancharilla: 
Occidit mea Lux, meumque S1dus ; 
Et nunc per vacuas domos Silentiim 
Comes pallidulis vagatur umbris. 


Sed charam ſequar ; arboreſque ut alta 


Sub tellure fuos agunt amores, 
Et radicibus implicantur imis : 
Sic nos conſociabimur ſepulti, 

Et vivis erimus beatiores. 


But having ſpoken to this point in my Reflections upon Second Mar- 


tore of Drone may be conſulted 


D. 100. ALY. Tr. 2c. 
C. Lib. V. Tit. 17. t 24. 
NV. XXIEL ICH. 
Cauſ. 23. Juaeſt. 1, et 2. 


Grotius II. 5. 9. 

Pufendorf. VI. I. 24,—24- 
F. Selden. Vxor Hebraica. 

Beza de Repudio et Divortio. 

Hieron. Zanchius de Divortiis. 


Edm. Bunny of Divorce for Adultery. 


Beſore 


riages, I proceed to what now lies before Oo Upon the Subject chere- 


MARRIAGE. 
Before we enter upon this Particular, it is proper to premiſe, 
I. That the Ancients meant two different things by Repudium and 
Divortium. 55 | 
Divortium inter Virum et Vxorem fieri dicitur : Repudium vero 
 Sponſae remitti videtur quod et in Væoris perſonam non abſurde 
cadit *. £ | 5 5 50. 16. 
101. 1. 
Inter Divortium et Repudium hoc intereſt, quod repudiart etiam fu- 
turum matrimonium poteſt : non recte autem Sponſa divortiſſè di- 
citur : quod Divortium ex eo dictum eſt, quod in diverſas partes 
eunt, qui diſcedunt *, e 
Repudium therefore, or the Diſſolution of Eſpouſals, differed greatly 
in Subſtance, and Effect, from Divortium. It differed alſo in the 
Form and Ceremony of it. For both were tranſacted by a certain 
Carmen or Form of Words, without which neither was valid: and 
the Phraſe here was, | | 
CONDICIONE TVA NON V TOR. 


In Repudiis autem, id eſt, Renunciatione, comprobata ſunt haec verba © 
TVAS RES TIBI HABETO: item haec, TVAS RES TIBI AGITO. 
In Sponſalibus quoque diſcutiendis placuit Renunciationem inter venire 
oportere : In qua re haec verba probata ſunt: CONDICIONE TVA 


D. 50. 16. 
„ 
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NON VTOR?, 
Where it is to be noted, that Repudium muſt here be taken in its 
general Signification. For that it may ſtand both for Genus and Spe- 


_ cies, is plain from a Law juſt now quoted“. „P. 50. 16. 
1 3 : | 101. 1. Add 
2. The other thing to be obſerved, was, that in the Canon and Eccle- P. 23. 2. 12. 


ſiaſtical Law, though Divorce be the Term for all Tranſactions of this Pr: 
kind, yet we ought to diſtinguiſh between that Act of the Eccleſiaſtical 
Judge, when He declares a Marriage to be ullum et irritum ab initio ; 
and when He pronounces for a Separation of perſons lawfully joyned 
by a celebration of Marriage without any Let or Impediment. The One 
is a Formal and Judicial Declaration of the Nullity of the Marriage- 
Contract, Celebration, Sc. though performed in its utmoſt Solemnity : 
The Other interdicts the uſe of the Marriage Bed, Cohabitation, Ge. 
cither for ſome limited time, or indefinitely, but diſturbs nothing that 
went before. The One is Diſſolutio Vinculi, the other, Separatio a Menſa 
et Toro. And the Reaſon of the Difference is plain and natural. The 
Cauſe of Action in the one caſe preceded the Tye of the Obligation; 
in the other, it followed it. TERS | | 
Ihe former Cate comprehends Contracts within the prohibited De- 
grees; a Matrimony celebrated with another Man's lawtul Wife; Mar- 
mages againſt a Precontract (where that Doctrine prevails); and here he 
declares ſuch Marriage never to have been, For, as we have obſerved: 


lately, 


3D. 2% 2. 2. 
1. and 2. 
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* Above, pag. lately 5, what is not done according to Law, goes for nothing, peo 

30g. inſeclo habetur. And in this caſe, it is not only lawful for either Party 
to enter into another Contract, during the Life of each other, but more- 
over, in the laſt caſe, the Precontracted Party receives uſually an Ad- 
monition from the Judge to make good his firſt Engagement. I 


Theſe things being premiſed, it is aſked in general, how a Divorce 
can be underſtood or allowed: what foundation there is in Reaſon and 
Nature for ſuch a Practice: how Law comes to admit of a Conclufion 
againſt itſelf, ſets out this to be a Promiſe or Contract for Life, and yet 
warrants a Diſſolution of it ? RY 3 SEE 
It is aſked, I ſay, how a Divorce can be underſtood or allowed, when 
Nuptiae are defined, - | . 18 
Niri et Mulieris Conjunctio, individuam Vitae conſuetudinem con- 
J. 1.9. I tinens. . | | | 
| Conjunctio Maris et Feminae, Conſortium omnis Vitae, Divint et 
P. 23. 2. 1. Humani Furis Communicatio“. | e | 
D. 23.3.1. 80 Paulus, 3 
Dotis Cauſa perpetua eft, cum voto ejus qui dat, ita contrahitur, ut 
See A. Fab. ſemper apud maritum fit *. 33 3 ns 
ad Tit. deNu- x 9 
Priis, Princ. Thus Terence, - 
"He 1 Vobis cum uno ſemel ubi aetatem agere decretum ſt viro, 
II. 4. 12. Cujus mos maxime'ft conſimilis veſtrum, hi ſe ad vos applicant, 
Hoc beneficio utrique ab utriſque vero devincimint, 
Vt nunquam ulla amor! veſtro incidere poſſit calamitas. 
1 Martial“, = . N 
FF Candida perpetuo re/ide Concordia lecto, 
Tamque parti ſemper fit Venus aequa jugo. 
Diligat ipſa ſenem quondam ; ſed et ipſa Marito, 
Tunc quoque cum fuerit, non videatur Anus. 

And Horace, 1 | 
Irrupta tenet copula ; nec malis 
Divulſus querimoniis 
Suprema citius ſolvit amor die. 


I obſerve therefore, in anſwer, that theſe and ſuch Expreſſions mean 
the Purport, the Intent and Deſire of the Contracting Parties. And 
what happens praeter iſtam ſpem, may ſtill with propriety enough ſuit 

vt. Annal. with the Terms Unalterable and Perpetual. And in a Senſe like this mull 
10. be underſtood the Individuus Comes in Tacitus“, and the word Individuis 
4 9 26.7. 32. jn many paſſages of the Civil Law alſo. | | 5 
1.46. 5 1. eod. And though a Licentia Divortendi would deſtroy the very Eſſentials of 
pag. 341. Matrimony, (like that Fancy of Euripides lately cited“, viz. of 8 
| | | | a WIle, 


& 


MARRIAGE. . 
a Wife, till a Man had got one to his liking) and is accordingly in all 
Civil States very much diſcountenanced, and for that reaſon all Matri- 
monial Procefles are directed to be with great Circumſpectionꝰ; yet Di- 7C.5.17.8.pr. 
rorces muſt ſometimes be neceſſarily admitted, viz. when the Ends of SV ves: 
Matrimony cannot be obtained, or well ſecured, by the Obſervation of CIX. 
the Contract. Thus the Caſe of Impotence or Frigidity in the Huſ- 
band, or an adulterous Commerce on the Woman's part: Cauſeleſs ill 
Uſage in the former, and ma/icio/a Deſertio in the latter, have been in 
many Conſtitutions a Foundation for the aggrieved Party to ſollicite a 
Diſſolution, or rather a Separation. | ; 

For, as a good Writer upon Natural Law * obſerves, there is a 7uft* Textor. Syn- 
Cauſe for Separation, or no Juſt Cauſe. If the firſt, (as for inſtance, where ebf. C 
the Wife defiles the Huſband's Bed, or forſakes it) all the Laws of Rea- 
ſon and Nature require, that no one Party in a Contract ſhould be tyed 
to the Performance, when the other Party had broken his Covenant. 
For all Contracts are reciprocal. If the latter, no Separation can be good, 
becauſe the Right acquired to a Perſon by a Contract, cannot be taken 
away without his Conſent. | 2g | 

Thus then that Text of St Matthew?, Quod Deus conjunxit, Homo nes XIX. 6. 
ſeparato, like the Terms Perpetuity and Individuality, which We have 
been juſt conſidering, is indeed of a General Nature, but like the reſt of 
general caſes, admits of ſomething to be excepted. That it is not to be 
taken in its utmoſt Rigor and Univerſality, is clear from that Authority, 
which pronounced it. Who could never be ſuppoſed, to allow, in one 
Text“, of no Exception, and in another immediately following *, to! v. 6. 
admit of one at leaſt, which is ſaid to be that of Fornication. To which. 9- Add. 
may be added, that his Apoſtle, who ſpake by his Authority, has added 5 


another s, vir. that of Malicioſa Deſertio. If indeed, it be another, and? 1 Cor. vil. 


not rather comprehended under the former, quia redolet ſpeciem adulterii 8. 
praeſumpti, to ute the words of a good Writer. Indeed the Caſe of 
Adultery, which ſeems to be the Exception laid down in the Goſpel, 

has been looked upon as the Touch-itone or Cr:terion, by which all 
Separations can fairly be juſtified. And a very ſenſible Writer, now 

before me, has given the words of St. Matthew *, v. 32. 


* 08 , | - ef * K * / \ | — e «a \ / 
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this Turn, viz. that no Cauſe for Separation could be good, except 
Adultery, or ſuch Facts as had the nature, the Azyov, rationem, of 
Adultery; ſuch as were like it, tended to it, or, in ſhort, would fi- 
nally defeat and interrupt the deſtined End of this Inſtitution, as Adul- 
tery actually did. | | 8 
It has been apprehended, that theſe Texts in the New Teſtament, con- 
_ Cerning the matter of Divorce, have ſuch connection with the ſame Do- 
Qrine, and ſame Subject, in the Old, that the Jewiſh Nation was principally, 


Cap. II. 919. 
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if not totally, intereſted in the Application of them. Be that as it will, 

I think Teogreiz can with no propriety be rendered Adultery ; and then 

all the Concluſions which are raiſed upon that Explication, will come 
to nothing. 

But to leave the Interpretation of a controverted piece of Scripture, there 
is this to be learned however from the care and ſollicitude, which appears 
in theſe paſſages, and any others, to guard this Union againſt any fri- 
volous or unwarrantable Diſſolutions of it, viꝝ. that many Reaſons have 
been admitted at different times and by different People, which are en- 
tirely unjuſtifiable. Of which my Reader will find a goodly Catalogue 

C. 5. 17. 8. in a Conſtitution of the Emperors Theodo/ius and Valentinian, which the 
ag 4 5 modern Practice has conſiderably reduced. And I am ſatisfied, that 
and 117. 8. many of my Fair Country-Women would think it hard, to have this | 


Cauſe of Divorce (to inſtance in one out of many) revived, 


S: Circenſibuo, aut Theatris, aut Amphitheatris omg ore 2d 222 
Nov. 117. 8. dum, ignorante aut prohibente viro . 


It has been often a Matter of Wonder, how the Chriſtian 1 
could admit of Divorces in ſuch a Latitude. With the Heathens and 
the older Romans We are not to be aſtoniſhed, if the Jus Divortendi 
was very frequent and very ſcandalous. And this leads me to conſider 
a little how it ſtood anciently. | 

The Athenians did not ſeem to give into this Licence with. half the 
Appetite, as the Romans did, who yet piqued themſelves in copying 

their beſt manner, and ſifting the Flower of their Conſtitution, By the 

Eſtabliſhment of Solon, there was no Divorce bona gratia (as the Roman 
Civilians term that Indulgence of their Country) but the matter of 
Complaint was cognizable by the Judge, and conſtituted an Action, 
called Axomeumig in the caſe of the Huſband, of Aro. + on the 
part of the Wife. The Terms were very Ggnificant, and well contraſted, 
The Huſband, who was Dominus, and in Poteſtate habebat ; whole was 
the Sovereignty, and the Manſion; might be properly ſaid, a, i 
but not the Wife, who could not be ſaid to turn away her Huſband, 
but to leave him. 

There is another very cemarkable Circumſtance in that Legiſlation. 

This Bill of Divorce, this Ai AToxciews on the Woman's fide, mult 
be proſecuted perſonally, and not by Proctors. And the reaſon given | 
in vit. Alci- for it by P/utarch”, is humane and tender: | | 
biad. 


4 9— . * 1 8 
WR, "7 wED A: x2 ek 43% a, — 2 * _ TY 
_ Aa * * 8 SA \ oy * 8 
n r Wax n —— RN RENTTIT n 
: . * 1 4 2; * C > 
at oth ones og .. o - 4 * a 4 
. 4 n ; ; 
* ES hors een, mmm 'ẽñ OO PI IO IENENEY * 
— 4 rr 22 _ : — „ 1 1 
h — 
0 \ 


n 


f 3 
Th 1 
* i'4Þ 
Y% : 
+ * vl 
52 
Ls « 
| > 
L 5 
* 
. : 
Þ 
5 
40 7 
4 
1 » 
1 Y 
p ? 
« 
y - 
* 
| f 
* * 
— 
3 { 
C : 
F : 
£ £ 
1 
0 
* 
7 
. x 
14 + 
1 
+1 
ix 
* 
2 3 
: 
. 
F 
: 
x WI. 
boy 4 
M " 
1 ; 
_ : 
5 £ 
7 
4 5 
N ; 
4 2 
1 
_ . 
4 6 
x 1 
4 l 
x - 
f 4 
#128 
. . 
N 
i 4 
: 
l 
8 1 
+, 
* 
# 5 
x 2 
7 4 
, l 
1 z 
*4 2 
7 «MM 
x _ 
l 4 
. 
1 
n 
2 V 
4 : 
8 3 
A 
4 
K } 
_ 
1 
$4 
F222. 
> 
. 43 
i iF 1 1 
_— 
' Fm 
Rod..." 
+ bY 
: 4 
= = 


F 
* OR) en 
my x 2 * 

<7 E A e 


PPP EE OR AE i EE EE EI NT IEEE IE INS 


Kai yup 0 20s Joe? d dr voc eu Tv ETO)ETETa) eig TO 99 | 
AYTHN, dg ORs Tow . ovuCnvo x FRY | 


* Fjeftions. 5 FF Reliflionis. 0 Eise 


$ Ideo aufem videtur Lex mulierem quae libellum repudii offert, in * ipſam producer ty 
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This Reflection is introduced upon a Caſe, which happened between 
Aleibiades and his Wife: * 
Eb ralſos 80x x) binavde©- 1 ITT&oeTn, AuTeuiy 0 dm abr Tees Toy 
yl ET olpals Cevc ig » agar; ouworrt©, E TH ol G cc, 9 Tov 
dexqov oyero. TA J Akxibiazde pun Ge0YrIgo]O, c TeuhurrOo, 
Edtiro The amoXenvews yeatujud]a a 7% AN Ne, An di erigar, 
GAN e&uT1v TRUCET AY. Gs * Ü i 8 e R&TR TOY v, Er 
SEN 0 Axen, 9 Tuvaprara; auth, annnber d GE Y0LGG OLKLOE 
x eo — eu A g b l TEN. 
And then follows the Remark I mentioned. 
The ſame Story is recorded by a good Writer, but a forgotten one; 


and perhaps a miſtaken one *: See Lect Ly- 
ſiac. C. 0. 
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Aa ds [ Alcibrades] Tooauryu Y 30 Boer Tov EN Nh , grog ve 
Iv, eic eig Th UTI ix ia & rœrigœg Y OENCE 3; NU, g H? 

FD BTR) aim, e\Vgray Wee Tov ApXo|%, 

v i vopuov. OL On page TY UTE (UNH HY u red eig ro. Hagan. 

| AeTo ap TEG ETIDES, WQTATHG £% TH; AyOEHs THY YuIRRE xe Bin? . » Andocid. c. 


If my Reader will allow me a little Digreſſion, which this laſt Paſ- gr. 1193” 


ſage ſuggeſts, it is poſſible He may not repent of his Indulgence. Steph, 
Alcibiades is here ſaid to have married the beſt Fortune in Athens. 
She was the Siſter of Callias, and the Daughter of Hipponicus'. Theſe id Orat. cit. 
Circumſtances are ſo well atteſted by an infinity of ancient Teſtimo- | 
nies, that I wonder, what ſhould tempt J. Meurſiuss, a very diligent - III. auic, 
Inquirer, but a leſs ſucceſsful Critic, to alter the Text of Andocides, Lect. 23. 
and for Hipponicus, to ſubſtitute Hippocrates. I am intereſted in bring- 
ing forwards ſome of the Teſtimonies I mentioned, not ſo much to 
confute Meur/ius, as to eſtabliſh the Point I principally had in view, 
and which I promiſed my Reader. 
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- I TOviXe TW Kannis Tap, 0 dcn Nor. ue, 2 S Go 
ITAOYTOY Y yes; eergale xovdunov Alcibiades] —— & d ow- , : 
| / \ \ . * 5 a e/ \ * wv . Plutarch. In 
EyVw, Y Y ogyyv G&@yxe, Ugep0v 0 7s OTT'A TPOL I77a715 Alcib. T. Ii. 
e oẽuLſo vf. | | pag. 12. Edit, 
| Bryan, | 


6— — 


* Hipparete, caſia femina, et viri amans, quum efſet impatiens injuriarum genialis tori, 
quod conſuetadinem ille haberet cum meretricibus peregrinis et urbanis, divertit ab eo, et contulit 
fe ad fratrem. Non curante id Alcibiade, Jed lubenter ferente, oportelat eam divortii monumenta 
apud Archontem deponere, non per alios, ſed ipſam pracſentem. Quae ubi adfuit, ut id ex lege 
ogeret, irrumpens Altibiades rapuit eam, medioque foro domum ferens abiit atque illa mauſit 
apud eum, quoad vixit. | 
+ Acceptaque tali et tanta dete, qualem nullus unguam Graecorum, ades inſolens fuit, ut in can- 
dem domum meretrices et liberas et ſervas duceret, ita ut uxorem, quamvis puntzcrſſimam, cogeret eum 
 Ueſerere, et ſecundum leges ad Praetorem confugere ; ubi maxime Tyrannidem juam oflendit. Ad- 
veratis namgue familiaribus, e tribunali uxorem ſuam vi rapiens abiit. | 3 
| Hipponice Calliae patri, cui divitiae et nobilitas ingens nomen et opes conciliaverant, in- 
fixit colaphum [Alcibiades] —— gui depsſita ira ignovit ei, et paſimodum deail ei nuptui filiam 


Hippareten. 
| Yy 8 Mera 
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; * de * 3 / \ e , * 5 : ind 1 02 * 7 : 
Mera de Tavra, Tyv wyTege Tv Ie rege eynper. | Hys E % rabrx 

HE ce auToy Aubtivo O yag warp wary; Inmomos TINOYTO] 
$Alcibiad. Ju- peev 7V TewrO. 1 EMAyvuy . 1 | 


nior apud J- 53 3 | 1 
focr. Grat. de Beſides the above Teſtimonies, the Riches of this Family are upon 


Bigis. the ſtrongeſt Record of any one Fact perhaps in Antiquity, as the 
N Paſs Authors here quoted will abundantly ſnewꝰ . And upon that account 
3 went into a Proverb'. Though the Foundation of this great Wealth 
rius, Diſſert. in the Houſe of Hipponicus and Callias (if the ſame Callias is always 


X1.Nov kurt to be underſtood) is variouſly accounted for. Nepos gives one Hiſtor 
Plutarch. in a HED g X | y 
Pericle, T. I. of it*; Stuzdas', and Mich. Apoſtolius another. Athenaens a third. 


pag. 365. Plutarch+, and the Scholiaſt of Arifophanes* furniſh a fourth. And 
a Riki. Themiftocles®, if any Credit can be given to thoſe Letters, differs from 
and again de. them all. | _ 2” 

Amore Divit. But after a Fact ſo well eſtabliſhed, what can any one think, when 


Com. Nep- He comes to that Paſſage in Corn. Nepos ”, which many have looked 


A eee I Ea EE EY REIT AER 


init. upon as deplorable? | | h 

2 4 Xt 5 Educatus eſt [ Alcibiades] in domo Perichs —— eruditus a Socrate. 
Libanius, - Sccerum habuit Hipponicum, oMNIVM GRAECAE LINGVat 
_— ELOQVENTIA DISERTISSIMVM. Vr. js ipſe fingere vellet, neque 
And the Au- plura bona reminiſci, neque majora poſſet conſequi, quam vel Fortuna. 
thors quoted vel Natura tribuerat. | 

in the follow- | | 5 

ing Notes. Here I muſt diſpute the Leger-de- main of the Paſſage, and am not 


0 _ 7 content that the Eloguence of Hipponicus ſhould paſs upon me, which 
pag. 29s. NO one ſingle Writer has recorded; when I expected his Fortunes, 
Aeſchines which have been the Attention of ſo many. Eſpecially, if We con- 


Dial I. 9. ſider, that the Former Confideration has nothing to do here, and the 


9 J. c. f | 
V ang. Latter, a great deal: E. G. 


a. Alcibiades, beſides the gifts of Nature, which He had in great abundance,. 
1 was indebted alſo not a litile to the Favours of Fortune. He was trained up 
. in the Family of Pericles, the firſt Stateſman of his Age : His Education 


4 1 1 id. 1. » 0 - 
cn Anus was under Socrates : and He marry d the greateſt Fortune in the City. 


* Nub. v. 64 Great Conſiſtency ! And to this Senſe many MSS. of good account 
* 8. approximate, by reading for diſertifſimum, ditiſſimum and Lambin more- 
4 8 over felt the weight of the Evidence, when, in the rage of his Criti- 
ciſm, He cuts off the Difficulty that remained behind, and reads at 
once, without Shame or Remorſe, e 


Omnium Graecorum divitiſimum, or, ditiſimum. 


But this is ſurely Secanti, non Enodanti fimillimum. A cooler Temper 
would have conducted him to the Manner of Nepos, and the Peculiarity 


. — 


3 — — — 


Paſthaec matrem noſtram uxorem duxit. Nam et hanc eum praemii loco propter excelientem 
virtutem accepiſſi cenſæo. Crjus pater Hipponicus opibus primus fuit inter Graecos. lich 
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Shich that Author had of expreſſing, what He conceived in common with | 
others. Thus, for inſtance, when Don of Syracuſe, a Grecian born, was 


ſent in a public Character to Carthage, the Words of my Author are*: in Dion. 
Cap. 1. fin. 


Hunc a Dionyſio miſſum Karthaginenſes ſuſpexerunt, ut neminem un- 
guam Graeca lingua loquentem magis ſint admirati. 


But as ſcrupulous Apprehenfions may think this, Paſſage ſomewhat 
exceptionable, let us ſee another of the ſame Author? : 

Sic enim putavit [Darius] facillime ſe Graeca lingua loquentes, gu: 
Afram incolerent, ſub ſua retenturum poteſtate, fi amicis ſuis oppida 
tuenda tradidijet. | | 

Such is the Style of Cornelius, for the Greeks, that had ſettled on the 
Coaſt of the Leſſer Aſia. | 1 
And now can any One diſpute this Emendation of the Place before 
us ? Vis. = ; | 
Socerum habuit Hipponicum, omnium GRAECA LINGVA LOQVEN- 


9in Miltiad. 
cap. 3. 


TIVM divitiſimum. OT | 
To recover the Thread of my Diſcourſe : We find theſe Words 
AmToXeirew and ATorzurey carefully diſtinguithed. 
Fuvy Toivuy d Fux ui ATIOAEIFIN YEuPBran — * 1 Plutarch. 
And indeed this Preciſion of Language was maintained, in the com- — 
mon Events of Life, when the Woman left the Huſband's Family, 
without the Conſideration of Divorce: : 
Ts avdpog aury rex, ii., ATIOAITIOYLA Tov onov * —f = Demofth, 
80 Homer, | | | adv, 2 B. 
| | n. 8. 


| Kaxov dt we 1 0 0 rr Benen. 
I xai, ale aro; exwy ATIO Hanrẽga IHEMYQ *.J 3 Od. B. 132. 


In the rigorous Spirit of the old Roman Law, which owed its Ap- 
pointment to Romulus, (if any ſuch Accounts can be relied on) the Huſ- 
band, in his great Plenitude of Power, could diſmiſs his Wife at pleaſure, 
and uncontroulably, and the Wife had no Redreſs againſt Him“. Plutarch. in 
Conſidering the Power He had over her Perſon, even the Power of Romulo, aß 
Life and Death in the caſe of Adultery, this Sovereignty was not very —— 8 
extraordinary. And Dionyſius Halic. informs us, that the Crime of 
Drinking ſtrong Liquors was puniſhable equal with Adultery. I need 
not mention, upon what Principle That was founded: the Reaſon is 
obvious to every body at firſt hearing. But my Reader need not there- 
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1 Mulier igitur propte- Zelotypiam libellum Deſertionis ſeribens — : 
+ Cum Maritus deceſſiſſet, Vu domum relinquens 
| | ; iſerum vero eſſet me multa rependere i 
Lario, fi ipſe mea ſponte mairem dimiſeroo. | = 
: TY 2: fore ; 
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d This Severity of the Romans, in regard to the Abſtinence of their 


5 MARRIAGE 
fore be defrauded of a good Paſſage of Dionpſius relating to this very 
Article : EH | e . 
Tabræ d of νννj,·. ue TE o og edle & obs TY boos Twpd)G., 
Xgz 0 wy EAGY15OV a p]n ho u EA deter &v bree, EITIE 
OINON EYPEOQEIH IHIOYZA I'YNH. Awuporega yo rabra C 
EKENEUTEV o Poe, Ws ppotOThLAT WY vurα e c OO PAN 
ue, GT OVOICS c voting. MEOHN ds ©bopas. Kai t Wo 
dic Xoove rab e Wap Peopacriors OT OOCUTYTE TUYYQV0J]% 
| o e. fepſu5 de Te Kang E TOY WEgL TWY YUYGIKAY uu 0 D 
II. Antiqq. Xe0v@- OM 5 | TY 
. z. But this was the Prudence of other Legiſlators, beſides the Founder 
Valer. Max- of Rome: | | 


im. II. 1. 5. & h | 8 Ee 8 

VI. 12 Tzu 0 MaoTanlwrais wAnoG vouO, TX Yb Eg Uh are. Ev de 
/ 3, * : 3 

Gell. X. 23. MAN TY xg vuv ©1Ts Ocopons O. 18 e. 70 vin 3 


Cic. IV. de 


Nonium.I-14. Wives, is recorded by many Writers, and gave occaſion to the Cuſtom 
e er prevalent amongſt them, of the Wife's being frequently ſaluted by 


nianus apud | | a : | I 22 
Serv. ad Virg. her Huſband and Relations, in order to dete& her Diſobedience. 
Aen. 741. 


* / U | / 2 me. W's » / \ | 
Athen. X. 9. Ilage Pafiæicis, dis not onde, G. EU Ty en, CI . vu He 


5 3 / x * * * ” 
Aelian. II. r Ti yuvane Tizray oivov, Teo 
V H 8 \ \ 5 x 57 Io 7 e "5 * bY / ow 0 \ 
H. 38. prev yag ud texts ows Kugeiny 1 Yun. T2; Of TETUG, QUAEiv Oh TU; 


2 * 4 — \ \ — 150 * , 85 # \ — ms 
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Nu nutoav, omorav ion Wpwrov. Momov Ev, acne rig evluias dn 
TITW ,, QUAdooeobai, To yop , KEV YEUTYT HL , 
7 Id. X. II. 8 e gocoᷣe d ον⁰.,e d Rs | | 
So cautious were the Romans of the Virtue of their Wives. But the 
s Ap-loget. Cuſtom I am concerned in is minutely told by Tertullian: | 


ag. . Edit. f . . . | ; | 
Rigalt Luter. Cum aurum nulla | femina] norat praeter unico digito, quem. Sponſus | 
1634. Fol. oppignerdſſet, pronubo annulo ; cum mulieres uſque adeo vino abſtine- 


reatur, ut Matronam ob reſignatos cellae vingriae loculos ſui inedia 
necarint : ſub Romulo vero, quae vinum attigerat, impune a Mecenis 


_— 


GWE. + 


ipſa temperis diuturnitas fidem facit. | 7 ; : 
+ Apud Maſſilienſes lege cautum, alfemiae ut ſint-Mulieres. Apud Mileſies etiam nunc de hae 
re legem ex/!are ſcribit Theophraſtus. | | ; . 

$ Apud Romanes, ut inguit Pelybius libro ſexto, vino mulieribus interdictum eff —— v1num 
autem ſi qua biberit, celare id non pote/?, primum quidem, quad cellam vinariam non committant 
muliert + deinde quad eam ofculentur tum ſui, tum mariti cognati, ad conſobrines uſque, ef id 
guotidie, ubi flatim illam adſpexerint. Reftat ergo, ut à vino caveat, cum neſctaty quibus oby1a 
Futura fit, et gui allecuturi. Ttaque ſi vel ninimum tantum deguſiarity non deſunt, gui arguant 
et rem predant. 3 | | 
| | tzarit9 
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marito a eſt. 1acirco et a. propinquis offerre neceſitas 
erat, ut ſpiritu judicarentur. 
It is alſo alluded to by Plutarch?, »Quaeſt. Rom, 
Ari rug OUYYEVES Tow COT goto, * VUYRIKES 3 Hirega, ws % 22 
WAS 0. v0 iGo, regie LL ve oh Toig uralt; 6 bro E 
* WET, 15 ee GANG Eννννννν. veνꝓqανννðαꝰJ Tor 
olxcloig, evorioly nalaqinen® 
My Author then proceeds to aflign another probable Cauſe of this 
old Cuſtom, which He likewiſe repeats in his Life of Romulus i. " wit. 
Thus A. Gellus ?, X. 23. 


Mulieres Rota atque in Latio aetatem atftemias egifſe, hoc eft, vino 
ſemper, quod temetum priſca lingua: appellatur, abſtinuiſſe ; in/titu- 
tumgque ut cognatis ofculum ferrent, ba. cane, ut odor 


indicium faceret, ft bibiſſent. 


The fame is recorded by Cato, and Arnobius*. Something more may: apud Plin. 

be ſeen upon this Head in Pancirollus 5, and in a tolerable Account IV. 13: 

wrote by Dan. Frid. Janus, De Vini uſu Feminis Romanorum inter- Mama e 

diets ®. 91. Ed. Lugd- 

know a very ingenious Writer, who derives the preſent Ceremony 151. 4. 

(now 1n faſhion, I believe, all over Europe) of ſaluting the Bride, from this Ie. 94. 

very Practice of the Romans. It my Reader was acquainted with but half «wie. Lipf, 

the Paſſages I could produce, wherein modern Cuſtoms, though ſome- Tom. IIl. 

what alienated from their original Deſign and Inſtitution, retain how- 

ever o much of their old Feature or Complex1on, as to claim an indiſ- 

putable Relation to ſome Roman or Grecian Solemnity, He would 

not be ſtartled, as perhaps He was, at the firſt mention of this Opinion. 

I was tempted here to lay before him an Inſtance or two of this ſort; of 

which I have by me a plentiful Collection : but was checked upon the 

Reflection, that J but very lately took him out of the Road, to ſhew 

him a Proſpect, and therefore rather choſe to proſecute my V ; 

to which it is poſſible He now may have no Objection. 

In Pliny We. read“, XIV. 13. 

Cn. Domitius Fudex pronunciavit, Miulierem videri plus bibiſſe, quam 
e cauſa, viro | mſciente, et date multavit. 


And a 3 Thid. 
ad gain“ . Add Valer. 


Invenimus inter exempla E gnatii Mecenii uxorem, quod vinum bibifſet Max. VI. 3.9. 
e dblio, interfeetam fujtt a marito, eumque caedis a Remulo abſolutum. 


It muſt not be forgot, that this Interdict againſt the Sex found a Place 


| alſo in the XII. Tables, e to Ritterſbiſfuss. | 2 XII. Tab. 
| — Cap» 7. 


12 


2 Dare a cognatos ſuos ore — Anne, ut plerigue exiſiimant, feminis vetitum 
erat vinum Libere? Vt igitur non celentur, ſed convincantur cum Cognatis congreatentes, Sfatutum 
i ut £05 2 arfpeunt. 
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MARRIAGE. 
In the early and dark (I had almoſt faid the Romantic) Hiſtory of this 

People, there is ſo much Perplexity and Diſagreement, that thoſe who 
live at a diſtance are not able to clear their Way. Thus, We are ſome- 
times told of the arbitrary and ſanguinary Majeſty of the Paterfam. 
: lording it over the Perſons of his little Empire, with. a deſpotic and 
more than Aſiatic Tyranny : at other times We ſee him like a cool and 
- diſpaſſionate Judge, forming a domeſtic: kind of Juriſdiction, and pro- 
' Bouncing upon the Verdict of the faireſt Jury, that ever was impan- 
. nelled, the Friends and Relations of both the Parties at Controverſy. 
So in regard to the Inqueſt now before us: 


358 


| 1 Tabu o TUY Ever; Aer Tg avdpo; 4 ts ger * 
II. 25. 5 


Convivium etiam ſolenne Majores inſtituerunt, idgue Chariſtia appella- 

dverunt, cui praeter Cognatos et Affines nemo inter ponebatur : ut fi 
Pua inter neceſſarios querela eſſet orta, apud ſacra menſae, et hilarita- 
Valer. Max- tem animorum, fautoribus concordiae adhibitis, tolleretur 3. 


Matronas proſtratae, pudicitiae quibus Accuſatar publicus deeſſet, ut 
propinqui majorum more de communi ſententia coercerent, 


* Sneton. Tib. auctor uit Fe . | 


13 Publicia autem, quae Poſthumium Albinum Conſulem ; item Licinia, 
quae Claudium Aſellum, viros ſuos, veneno necaverant, propinquo— 
rum decreto ſlrangulatae ſunt. Non enim putaverunt ſeveriſimi 
Viri in tam evidenti ſcelere longum publicae quaeſtionts tempus ex- 

Spetandum. Itaque quarum innocentium defenſores fuiſſent, ſon- 

5 Valer. Max. tium maturi vindices exſtiterunt *. 


VI. 3.8. | 
; It was fo in the caſe of the Paternal Juriſdiction allo : 


Sunt, qui Patrem auctorem ejus ſupplicii fecerunt : eum cogn ita domi 
Liv. II. 4tz cauſa verberaſſe et necaſſe, peculiumgue filii Cereri ſacraviſſe*. 


Hujus aemulatus exemplum Caſſius, filium, qui Trib. pl. Agrariam 

Legem primus tulerat——poſtquam illam poteſtatem depoſuit, ad- 

hibito propinquorum et amicorum conſilio, affeFatae regni cri- 

7 Valer, Max. mine domi damnavit ; verberibuſque aſfectum necari juſſit : ac pe- 


V. 8. 2. . . | . 7 
514. Vater v. culium ejus Cereri conſecravit. 


8. 3. V. 9 1. Many Inſtances of theſe domeſtic Aſſeſſors are not wanting, and may 
Seger. I. de be conlulted, if need require. 5 


Clement. 15. a Sr | : . | | 
Epitom. Liz. And, what is remarkable, the Execution of the Law ſeems to have 


IAV. 9. been in the ſame hands too: 


uintilian. | | 

3 Declam. A quibus cum multae efſent damnatae, in omnes cognati intra domos 
— © 9 

e Ke . animadverterunt *. 8 | | 


-* De his vero cegnoſcebant Cognati cum Viro. TE 
4 Mulieres 


e 


MARRIAGE. _ 
 Mulieres damnatas Cognatis, aut in quorum manu eſſent, tradebant, ut 
fs in privato animadverterent in eas. Liv. XXX Ix. 


It may be aſked alſo with great Propriety, why the elder Legiſlators, 
Romi:/us, Numa, and the Decemviri, ſhould be ſo ſollicitous to enact 
Laws about Divorces, and reſtrain the Frequency of that Diſorder, if yet. 
it is true, what all their Books record, that down to the Inſtance of Sp. 
Carvilius Ruga, who lived A. V. C. 520. there was no ſingle inſtance of _ 


this Complaint. We lately * thought it an Eſſential of Poſitive Law to * Above, pag. - 


' wait for Facts, not to ſuggeſt them: to ground its Prohibitions upon the 55. 
actual Commiſſion of ſomething improper, and not to. teach and point 
out Improprieties : | . | 

Ideo Leges in Fa#ta conſtitui, quia Futura in incerto int. Sic a majo- 


ribus inſtitutum, ut fi antiſſent delicta, poenae ſequerentur ', 1 Tack. 5 . 
| 9. | - 5 7 * f : : nn ” - - 
But that this Tradition is true, as to Carvilius, ſeems to be the Con- 


currence of all Hiſtorians who record it pene dedita opera. 
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| | | II. 25. 
Repudium inter Vxorem et Virum a condita. Vrbe uſque ad viceſimum 
et quingentefimum annum nullum interceſſit. Primus autem Sp. Car- 
viliut uxorem, ſterilitatis cauſa, dimiſit. Qui quanguam tolerabilt 
ratione motus videbatur, reprelienſione tamen non caruit : quia nec 
cupiditatem quidem liberorum canjugali fidet proponi debit arbi- 
trabantur*. . | 
II. J. 4. 


It is ſupported alſo by Gellius *, Plutarch”, and Tertullian. IV. N. A. 3* 
J would aſk alfo, if any Man could give me ſatisfaction, why this Fact XVII. ult. 


ſhould be ſo greatly condemned in Carvilius, who, upon the matter, and inComparat. 


in a Conſideration. purely Civil and Political, had ſo good a Foundation prev $5 4 


for it: and yet the ſame People ſhould admit the moſt inconſiderable again Quaett. © 


Circumſtance, the Whim, the Meagrim, or the fantaſtic Diſpoſition of Ns 2885 
a cloudy Huſband, to be a ſufficient and juſtifyable Cauſe in others. ney 59 : 
For P. Aemilius, who was Conſul A. 672. is ſaid to have ſent away his Rigalt. Lut. 
Wife, a handſome and fruitful One, without any reaſon at all; except his 23+: Fol. 
Hon Mot ſhould be admitted for one; viz. My Shoe, Countrymen, is a very vie T. II. Eg 
handſome one, but there is none of you can tell where it pinches me?. Bryan. p. 15. 
I find C. Sulpicius Gallus re pudiating his Wife, becauſe He had ſeen her and again 


Onnud, 


abroad with her Head uncovered'; P. Sempronius Sophus, becauſe His had Prace. 


| | | — — — Hieron. adv, 
In confeſſo eft nullas intra Annos Dxx. Romae nuptias fuiſſe divortis diſſalutat. Ohùmpiade Jovinian. I. 1. 
vero cxxxVII. C. M. Pomponia et C. Papyris, primus Sp. Carvilius uxarem repudiaſſe fin. | 


dicitur. 
been VI. 3. 18. 
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360 MARRIAGE. . 
Ib. n. 12. been at a public Shew, without his Knowledge“: and 2; Auſtitius Very, 
who ſaw his Wife converſing in public with a Woman of a low Con- 
b n. 1. . 1 2 e 5 
The very Sterility, which was not allowed to 82 with Carvilius for 
a reaſonable Motive, was afterwards approved of. . 
4 Cap. 2, Thus Nonzus * from Varro . | 
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Betere eſt Ire. Varro. Aſancs multos quod parere ea non poterat mulier 
foras betere fulſſit. RL 


* Sueton.Ner. Thus Nerodiſmiſſed Octavia, propter fterilitatem*. And though Suets- 
Ait. xy, 72745 adds improbante divortium populo, yet upon a Compariſon of the Au- 
Ann. 60, thors, who have related this Fact, the People's Diſcontent was occafioned 
more by their Attachment toO#avza, and the ſecret Motives of this Diſ- 
miſſion (the Intrigues of the Miſtreſs) than any Objection they had to 


=D. 24. 1. Co. the Cauſe aſſigned for this Separation. And accordingly We read,“, 
. | 


Drvorti cauſa donationes inter Virum et Vxorem conceſſae ſunt. Saepe 
enim evenit, uti propter Sacerdotium, vel etiam Sterilitatem, 


Vel Senectutem, aut Valetudinem, aut Militiam ſatis, commode retineri 

MMautlrimonium non poſſet. Fs 

Et ideo bona gratia Matrimonium diſſolvitur. 

Augnſtus put away one of his Wives, becauſe He did not like her 

7 Sueton. in Temper”. As He had alſo one before, upon a Falling-out with her Mo- 

os % ther*. Claudius beſides one Wife, that He diſmiſſed ex levibus gfenſiss, 

: * ibid. turned out two more for Incontinence ', So M. 2 repudiated his 

Claus. Wife upon a bare Suſpicion of Intrigue*. And Julius, who got the better 

Id. ibid. of every body in every thing, diſmiſſed his Wife, that the Partner of 
2 plutarch. in Caeſar's Bed ſhould not be ſuſpected. „ | 

vit. pag. 74. It is very common, in theRoman Hiſtory, to read of the extraordinary 

T.V.Ed.Bry- Tndifference, with which that grave and fenfible People parted with their 
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Aug. 62. | 


But 


TE Wives upon very ſurpriſing Occaſions, and for very ſingular Purpoſes. 
3 Cato, with a very philoſophical Temper, could oblige his Friend Hor- h 
vit. Caton. Zerftus with the Loan of a Wife; though She was breeding at the ſame 
minor. p.239. time; and afterwards could take her again. The Story is worth reading 
3 Ed. at large; and many Authors have mentioned it, Strabo“, Apprian®, Qum- 
I xt. tilian®, Tertullian”, and St. Ferom*. The Marriage of Auguſtus with 
II. B. Civil. his favourite Wife Livia Drufilla is very well known : 

g AA . Liviam Drußillam, matrimonio Tiberii Neronts et quidem praegnantem 
c. 39. abduxit, dilexitque ac probavit unice ac perſeveranter ?. 

23 045 N  Whereabduxitcannot relate to any Compulſion that was wanted: For 
4 fin. Dion Caſſius tells us, that the Firſt Huſband was ſo very obliging upon 
j » Sueton. in the Occaſion, that He acted the part of the Father, and gave her away. 

5 = x | 
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MARRIAGE. 361 
But theſe Inſtances, or moſt of them at leaſt, ſhew only ſome extra- | 
ordinary Sallies of particular People, or the Abſoluteneſs of their Empe- 
rors ; by no means the Tenor and conſtant Frame of their Jus Matri- _ 
mnt. The Caſe of Cato, lately mentioned, is introduced by Plutarch! l. e. 
as a Problematical one: and his Words upon the Occaſion are, 5 
Leg ns Marcia, Cato s Wife] 0 WAGE; N. Kab die & del TW 
Pi rd ro To pegos mpoennatades yeyoe, Y d. 8 
Rualdus, in his Obſervations upon this Paſlage*, has taken care to *{ Avimady. 
guard his Reader againſt the miſtake of Strabo and St. Auſtin upon 
this very Particular. The Former of whom ſays, that this Fact of 
Cato's was according to the Cuſtom of his Country, xarz Tara hog" 
and the Words of the Other are, 2 
Prod in Rep. Romana non ſolum minime culpabiliter, verum etiam lau- 

dabiliter Cato fecifſe perhibetur. Which is not true. | 


There are many Laws in the Pande&, where Mention is made of 
ſimilar Liberties taken by the Women alſo in parting with their Huſ- 


bands ?, and ſeveral Caſes are put; vis. 9D. 5. 1. 42, 
FR . . . . Y : 24. 1. »EC 
Titia divortium a Seto fecit“ | „6 
Mae via Titio repudium miſit, . 24.3.3 

in regard to the Woman's Fortune upon that occaſion. 1. 38. cod. 


News of the Day: _ 
Paula Valeria, Soror Triari, divortium fine cauſa, quo die Vir e 
Provincia venturus erat, fecit. Nuptura eft D. Bruto. 


To explain which Words be it underſtood, that the Romans for a long 

Seaſon availed themſelves of a very ſhameful Practice, viz. that when 

either Party was weary of their Bargain, though they had nothing to ob- 

ject to the other, no Impeachment of Infidelity, etc. they would ſepa- 

rate, renounce their Engagements (as a Tradeſman would withdraw 

his Partnerſhip), and frequently enter, and that very ſuddenly, into a 

new one. This Practice was called Divortium bona gratia, and is fre- 

quently mentioned in the Law Books *. It is ſometimes called Repu- P. 24. 1.62, 
dium fine ulla querela*, by the Greeks, wer epnuiag, and in the place (4% 9: 14:4: 
| laſt cited from Tully, Divortium fine cauſa. „„ 
Many Laws had been made from time to time to reſtrain this Practice, Nov. 22. 4. 


but without Effect. It may poſſibly be in relation to theſe, that the 53 9% 6 
Words of Naevius® are to be underſtood, : e 


Sonticum. Juſtum. Naevius. Sonticam efſe oportet cauſam, quamobrem Pas: 5 . 
perdas mulierem. | 


0 


Fuit hujus celebre nomen. Atque in vita Catonis, quomade in Fabula, haec pars ambigua 


exftuit_ et perplexa. | 
& 2 ">. 


Thus Coelius in his Correſpondence with Tully* acquaints him, as the 3VIIL Pam. 7. 
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Nov. 117.10. ſions of Chaſtity. Juſtinian indeed ftop'd the Current a little *, but 


p64 will find in the Margin“. 

1D. Bite 13> 35- | 
48. 5. 43. Tem Julia de Adulteriis, nif c certo modo 8 . fit, pro 
SP. 38. 11. znfecto habet *. 

' Mic. fin, | 
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" Plutarch. ia It was the Care of Romulus“, and, as it is ſaid, of the XII. Tables. It 
vit. was alſo the Attention of Auguſtus, as may becondinded from Suetonins®, 


Aug. 3+ But what little Effect all theſe Reftraints had upon them, is plain from 
many Inſtances. The Roman Women ſeem to be incorrigible: | 


* Nunguid jam ulla repudio erubeſcit, | poftquam illuſtres feminae non Cen- 
JSulum numero, Jed ra nai annos ſuos ink Bak et exeunt 
* Senec. III. mairimonn cauſa, nubunt repud'*? | 


de Benet. 
The Law of Augufius, viz. Julia et Papia Poppaca, was renewed 
VI. Epigr. 7. by Domitian, and with the ſame ſucceſs. So Martial“, | 


Julia Lex populis ex quo, Fauſtine, renata e, 
Atque intrare domos juſſa Pudicitia eſt, 

ut mints, aut certe non plus, trice/ima lux eft, 
Lt nubit decimo jam Theleſina viro. 

Quae nubit toties, non nubit, Adultera lege eff. 
Offendor moecho ſimpliciore minus. 


The Bona Gratia Divorces, or Diſſolutions of Marriage ine Cauſa Son- 
tica, ſtill kept their Ground. With the Chriſtian Emperors they were 
rather encouraged, upon the account of Monaſtic Vows, and Profeſ- 


1 8 Tuſtin, his Grandſon, reſtored the old Practice *, which laſted, as far 
Rap 5 pr. a8 We can judge, in the Eaſtern Empire, till the Ninth or Tenth Cen- 
and c. 1. tury, vig. to the time of Leo the Philoſopher. 
It was neceſſary that all Diſſolutions, and Suſpenſions, of the Mar- 

riage- Contract ſhould be Formal and Notorious. The mere Entering 

into a League with Titia, was not a ſufficient Renunciation or Diſfo- 

lution of that with Sempronza, unleſs ſome Ceremonious Act, or Form 

of Words at leait, ſhould intervene to atteſt it: As is plain from a Pai- 

Above, pag. ſage of Tully, lately cited *: and from the Laws, which my Reader 


1 It was a Rule of Law, doubtleſs of that laſt cited, oecd ſhould 
be atteſted by Seven Roman Citizens of the Age of Puberty. 


Nullum Divortium ratum eſt, niſi ſeptem Civibus Romanis puberibus 
P. 24. 2. 9. adhibitis, praeter libertum ejus qui divortium faciet”. 


The Libertus of the Complaining Party, was in the place of Clerk or 
Attorney : He was the Meſſenger or Agent, who. was ſent with the 


Warning. 
2 Juven, VI. Callige ſarcinulas, dicet Libertus, et ex i 
0 The Words therefore pronounced, or ſignified, by the Libertus, were 


ver ba ne, and had the "ores of a Citation. 1 am not of Gn = 


MARRIAGE. 363 
that thoſe which have been collected by the Moderns were all of this . 
Solemnity, but only alluded to it, as ſomething equivalent. Ver ſome 

are more Formal and Expreſs. 


MV. Semper Tu hiuic verbo vitato 


Abs tuo viro. CL. Cui verbo? MY. I FORAS MVLIER?, HO Colin 
4. 35. 
| Ver, VADE FORAS, aut moribus utere noſtris *. ; eg = 


So Pacuvius *, | _ eine 1. 
F g 5 © 90 a u - 
Te repudio, nec recipio NEE dico FACESSI. | Marcell. ng 4. 
Another was, 
TVAS RES TIBI HABETO. | 
TVAS RES TIBI AGITO *. | 1 D. 24.2. 2.1. 
80 Plautus *, . Trinum. II. 
| | | 1. 31. 
Apage fis, Amor: 
RES TVAS TIBI HABE. 
Quintilian , | 2 
CLXII. 
Tunc repudiatam Ju credis Pxorem, cum RES SVAS SIBI HABERE 
Jjuſſa eft, cum EGREDI Doo. 


And of a Piece with this laſt, viz. as comprehending two Forms 
together, is that of Titinius, an old Roman Poet in his Gemina. apud No- 


nium Marcel- 


Aut aliquis veſtrum nunciet lum c. 4. 
Geminae, ut RES-SVAS PROCVRET, AEDIBVS PFACESSAT. 


Something more of this in Briſonius”, Schottus *, and Gothofred?. ' De For- 

a : : : ; mulis. 

Me obſerved before, that the Form was different in the Diſſolution + Iv. Obſerv. 

of Eſpouſals: Tua Conditione non utor. For Conditio is the Overture + 

only of a Match (indeed of any Bargain or Contract), ſometimes of an 1 2. 

obſcene one, as + Above, pag 
Accepit conditionem, dein quaeſtum occipit*, : 349. 


So that ati conditione alicujus is coming up to his Terms. 8 885 1, 


But Conditis is more frequently and emphatically uſed for a Treaty of 
Marriage: 
Remanſit in coelibatu: neque ſollicitari ulla conditione amplius potuits. 8 
l 
Quum, propter ſuam gratiam er Caeſaris potentiam, nullius conditions 4 
non haberet poteſtatem *. Nep. in At- 
Hoc tantum ſciat, h br, i hujus vindiciis cefferit, conditionem filiae © © 7: 
quaerendam eſſe *.. 
Quam conditionem cum oblinate propoſitam videret mulier Sapiens % a Apul. Apo- 


Conventa Conditio dicebatur, cum primus Sermo de Nuptiis et earum 8. 


Conditioane iabebatur . - 7 Feſtus, 
TE POWER | 


g Liv. III. 45 
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Grotins II. 5. 

Pufendorf. VI. 2. . | 
Alſcanius Clementinus de Patria Poteſtate. France. 
1472. 8. et Tr. Tr. „„ 

Seboftian Monticulus. Tr. Tr. 

Phil. Paſchalis de Viribus Patriae Poteflatis. Fratif. 
op An 5 . 

Abr. a Kerkraad de Patrio Jure. Vltraj. 1708. 8. 

Cujac. Obſerv. VI. 17. X. 16. 


"See pag. 262. 1 ſecond Society or Domeſtic Relation * is that which ſubſiſts 
between FATHER and soN. This indeed is properly the Reſult, 
the End and Intention of the Laft, and conſequently, in a natural View, 
and in regard to the Scheme of Providence, which has conſulted in it 
the Perpetuity of Mankind, may be included in that Contemplation : 
but, in the Operation of Law, it muſt be conſidered alſo as a new Re- 
lation between a new Set of People (I call both Parties new for the 
Purpoſe I am concerned in, however the Relation certainly is ſo) and 
therefore requires a diſtinct Speculation. 
That Conſideration will be abundantly ſatisfied, if in the following 
Papers I ſhalt point out the Obligations on either pact of this Relz- 
tion, viz. what is owing from the Father to the Son, and v. v. from 
the Son to the Father, and ſo eſtabliſh what is meant by the Power 
or Authority of the Latter. 1 5 
It may be afked, how come to make this a ?hreefold Conſideration: 
: to which I an{wer, it could net well be otherwiſe. For Societies are not 
all of one Complexion. Some there are, where all the Members of the 
Conſtitution, andallthatcontribute tocompoſe it, arenearlyoraltogether 
upon an equal Footing, as in Brotherhoods, Friendſhips, Portnerſhips iu 
k Trade, Leagues of Amity between People and People, and ſuch. like. 
: And here nothing is to he conſidered but the mutual. and reciprocal 

Obligations on both fides. Others again admit of Exceſs or Inaequa- 
rot. I. 1. 3. lity * as thoſe of Ag and Subfect, Fatlier and. C hildren, etc. Where the 
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POWER OF THE FATHER. 365 
Jus Rectorium ſtands like the Real Difference, or Ballance of an Ac- 
count, and muſt be eſteem'd a diſtinct Sum with its own proper Pre- 
dicaments, Regards, and Conſiderations. 
The ſame indeed might have been obſerved of that Society alſo which 
1 was laſt conſidering : where no body can diſpute on which fide the Bal- 
lance of Power is given. But, As 1 would have it conſidered, and as I 
actually did conſider it, in the light of a fine Paſſage from Plutarch 3; As* Above, pag. 
the Diſproportion between the two Conſtituents, was rather what we 85 
call the Turn of the Scale; and particularly, As I would avoid any In- 
ſinuations of Sovereignty and Empire, where ſo much depends upon' 
Harmony and Equality, J rather left my Reader, to make his own 
Concluſions; being unwilling, to point out the Limits of a Right or 
Authority, which it may be proper to ſuggeſt, but perhaps too delicate 
to deſcribe ; and is always more happily imagined, than exerted. 
The Relation therefore between Father and Son, with the Obliga- 
tions arifing from it, is one of thoſe Natura] Contracts which Provi- 
dence has laid out for us in common with many of its Creatures: An 
Allotment which all the Species have, in one Branch of it at leaſt, ſub- 
mitted to in their Turns, not by any Concurrence of their own, nor 
by any poſitive Appointment of others: A Diſtribution or a Sorting. 
of Mankind, which We naturally fell into, before We had Reaſon or 
Experience to act for ourſelves, and have univerſally juſtified the Ex- 
pediency and Neceſſity of it, after We had. 
For, according to theSyſtem of Nature, her Work had been imperfect, 
and the Deſigns of Providence defeated, if Men and Animals had ſtopt 
ſhort at Production; if They had been content to Breed, without the 
leaſt Concern for Supporting; and Infancy with all its Weakneſſes, 
Wants, and Imperfections, had been left to ſhift for itſelf. And ac- 
cordingly We find theſe two Conſiderations ſcarce ever diſunited. 


Haec inter fe congruere non pofſunt, ut Natura et procreart vellet, e. et 
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diligi procreatos non curaret“. ic. III. de 

s Fin. t. Add. 
Commune Animantium omnium eſt conjun#ionis appetitus, et cura 4 de Offic. 3. A 
guaedam eorum quae procroata junt *. 6 4 


3 


Providence therefore, in both Species, in that of Animals, as well as | Sieben 
Men, has aſſigned this Care, which I call Education, to thoſe Natural“ 
Truſtees, the ſecondary Authors of each reſpective Being; has entailed 
the Duties of Suſtenance, Tenderneſs, and Preſervation on the Producer, 
and ſtipulated (in the Human Species at leaſt) for the gracious Returns 

of Duty, Homage, and Reſpect on the Part of the OF: spring: a Co- 
venant, where. Nature herſelf by the moſt tender Feelings, and the moſt 
lively Touches of our Conſtitution; by what is called Parental Affec- 
tion on the one hand, and Filial Piety on the other; ſeems in great. 
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366 POWER OF THE FATHER 
We have had occaſion more than once to.contemplate theſe Foatſtep; 
of Providence, which led us to a Conſideration of what is called the Law 
of Nature, the Lex Promiſcua, or Lex Omnibus Animantibus communis. 
This, as I obſerved, conſiſted in two Points, the One, of ſecuring the 
Perſon of the Individual, the Other, of contributing to carry on that 
Perpetuity, which being denied to Individuals, is yet plainly ſupported 
in that of the Species. | T's 8 5 
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D. 5. 16.2200, Now this Effort of Nature, as I was obſerving, is not only maintained 

1 5 by bringing into the Syſtem ſuch Beings, as are to take our Places, but 

6. 58. 14. : . 

Nov. 22. pr. alſo by carrying them through the State of Impotence into that of Self- 

Support and Sufficiency. And accordingly the Impreſſions for this 

Purpoſe are very lively and very extraordinary, throughout the Animal 

Syſtem, yet many Philoſophers, who have been Fathers alſo, have 

thought it no Derogation to the Human Species, when, in examining 

the Senſe and Spirit of theſe Parental Influences, They have given the 

Preference to thoſe which ſtimulate the lower part of Animal Life, 

the Creatures that partake of the ſame common Nature with us. 
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* Natura hoc periodo immortalitatem adipiſcitur. Specte nimirum, cum Numero non poſſit. 

+ Natura enim optima cunctis Animantibus, non ad ſui tantum, ſed et ſobolis con ſer vationem, 
dux eft et magiſtra, inſito vivendi amore ad per petuum durationis orbem ſuae propagationem Ipeciei 
extendens. | ; 

$ In univerſum enim Amor Prolis animalia audacia reddit timida, et de ſegnibus induſiria, ac 
de gulojis parca. Sic Homerica illa Avis pullis tradit 8 

| Eſeae quicquid habet, male fit ſibi quamlibet ipfi : | i 

Sua enim ipſius fame pullos alit, caibumque jam ventri appropinguantem abſtingt, et ore premit ne 
:mprudens degiutiat. | | | | 8255 

Canes et Angues fugiunt, cum ſibi metuunt, cum vero pullis timent, d:fendunt, et ultra 
quam vires patiantur, d prepulſandis certant. FE 
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POWER OF THE FATHER 367 
But it has been often aſked, and it ſhall be my Buſineſs here to inquire, 
for here it ſeems to be moſt proper, in what Senſe the Returns of Filial 
Piety in our Children, and the reciprocal Affection which We expect to 
find, and generally meet with, can be called a Natural Duty, or a Dictate 
of the Law of Nature, upon the Principle of theſe Confiderations. For 
take it thus: We gather from that Experience which inſtructs us within, 


and from that Obſervation which 1s furniſhed us from without, that Ani- b 
mal Life in moſt of the Circumſtances before-mentioned, is with us as | = 
with the other Parts of that Syſtem : That e them We feel a ready Diſ- =_ 


ofition to guard our Exiſtence, and ſecure our Perſons from Pain and 
Violence; Ie them We are prompted to raiſe up others to ſucceed in our 
Likeneſs; liłe them again to feel for the Inſufficiency of thoſe Productions, 
and provide for their Security. But here our Guide leaves us to find 
our way by ourſelves, and that Natural Light, the Light of Inſtinct, be- 
comes quite extinguiſhed. For in Animals this Aﬀection is but ſeldom 
reflected back, or but faintly at the beſt: And with them the Seeds of 
Parental Kindneſs are generally ſown in ſuch unfaithful Ground, that 
They are never taught to look for the Harveſt of Filial Gratitude. | 
For what Pliiis ſays upon this Head 9, is not true: II. II. pag. 
200. 
Mupnrai Inpicoy b vic evBotoros wiveole, Te whermoras ANTNAOEAEIN 
exeiva 0808 H Wereideu)a:*., | 
Any more than the Poſition of that Author, who has taken upon him- | 
ſelf the goodly name of Demoſthenes *, | J. e. Ariſlo- 


Fe ; F. | „ git. pag. 457- 
Toy 7 ode diere. voteor, 55 xz eevOpwnrowg 3 Inpiorg eig Oo cu ro T. III. Ed. 


acm des, ETEPPEIN TO TT FONEIL A. N 
The Inſtance of the Stork, which is often brought for the Support of 
that Opinion, is a Proof againſt it. | 
Of them it is ſaid by Philos, "1.6 
AuTod1dan| T1 oe yeoT(eoÞnberles ueν ic oiſes d. 
And hence the noted Proverb Ay]:Teazgysiv. See more in Philo *,, Ari- 3 1. e. 


fletle *, Plato *, Plutarch®, Origen', Ambroſius, Suidas“. | | IX. H. A. 13. 1 
Tue Stork, the Emblem of true Piety. 11 

Becauſe when Age hath ſeix d upon her Dam, 4 : 'M 

And made unfit for Flight, the grateful young One De Solert. 4 

Takes her upon his Back, provides her Food, Bo '$ 

Repaying fo her tender Care of him, 3 I. 4 i 

Ere he was fit to fly, by bearing Her”. l EIS I 

— —— — — binge _ . i 


* Homines, ęſtote imitatores quorundam Animalium. Fa norunt et inflituuntur remunerare s M. A 6 
bene-meritis. 5 77. 
Naturae legem tuctur, quae una et hominibus et brutis definitur, ſe. Parentes diligete. - 1 Baum. and 
$ [Ciconiae}.a natura edoctae, in prima acetate a parentibus educaiae, eorum- ſentttutem magna Pletch. Spa- 
tum alacritate foveiit, | | | niſh Curate, 
d | To 
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368 POWER OF THE FATHER. 
To which ſhould be added that remarkable Paſſage of Ariſftophaner 
* pag-113. produced above *. | ET e . 
| But be it obſerved, that in Diſquiſitions about the Rules and Directions 
of Nature, all ſafe Concluſions muſt be drawn from the conſtant Phae- 
nomena which She exhibits, not the uncommon ones, the accidental, 
and the extraordinary. The foregoing Teſtimonies therefore, with all 
oe | the Weight we are willing to allow them, and I allow them all the 
3 aſk, ſerve to conſtitute, not a Rule, but an Exception. The Blaze of the 
= Proverb reflects from the Individual, not the Species: nor would the 
= Obſervation-have been worth Recording, if the Stork had this Property 
= | in common with all other Members of the Brute Creation. It was the 
= * Prov. V. 6. wiſe Man 3 that ſent his Sluggard to the Ant, for the natural Leſſons of 
Induſtry : As others have done after him, _ | | 
' 1 „ Sicui 
Parvula, nam exemplo eft, magni Formica laboris, 
Ore tralhit quodcunque poteſt, atque addit acervo 
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Hor. 1. Sat.. Quem ſtruit, haud ignara ac non incauta futuri“. 
2. | | "= 
N But does not the ſame Lecture give us leave to apprehend, that (this little 


Inſect excepted) the reſt of the innumerable Tribe of Animals, though 

largely endowed with Senſe and Appetite, yet, with the Vegetable 

World, with the Lilies of the Field, neither foil nor ſpin, nor caſt away 
Matth. VI. a Thought for To-morrow 5? | DC 
28. _ Suppoling it therefore to be uniform in Experience, and true in Philo- 
ö ſophy, that Man is linked with his Fellow Creatures, in raiſing up a 
Succeſſion, and then ſupporting their Education; yet the ſame Experience 

informs us, that theſe Impreſſions laſt with us, when they are worn down 

with them: that after a certain Period, every Animal in the Syſtem be- 

comes forgetful of theſe Senſations, and is haraned againſt her young Ones, 

ob XXXIX. as though they were not her se. But Human Relations on the other hand 
225 are not only founded in Property of Blood, but cemented by a long Series 
of Friendſhip, the Endearments of a Rational Society, and the ſtanding 
Monuments of repeated and reciprocal Obligations. And this, I ſay, is 

viſible not only in the Continuance of the Fatherly Affection beyond the 

Date which the Brute Creation want it for; but moreover, in thoſe Strains 

of Filial Piety, which the reſt of the Creation, (a very few Inſtances ex- 
cepted) are perfect ſtrangers to; or at leaſt, if they have it, carry but 
faint and very imperfect marks of it about them. This has led ſome to 
diſtinguiſh between Jus Naturae and Jus Gentium, as if the former were 

the Law of Nature, common to all the Animal Creation ; the other, 
the Law of Nature peculiar to the Human Circumſtance and Condi- 
tion: and which ſeems to be the Apprehenſion of the elder Lawyers: 
VLPIAN”. Tus Gentium, quo Gentes humanae utuntur ; quod a Natu- 

rali recedere, facile intelligere licet: quia illud omnibus animalibus, 
hoc ſolis hominibus inter ſe commune fit, 25 . 
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POWER OF THE FATHER. 
To which 7 ribonian has added theſe Inſtances from 


369 


POMPONIVS |, Veluti erga Deum Religio, ut Parentibus et Fotriae 1. 2. cod. 


pareamus. 


Others again are willing to diſtinguiſh (which amounts to much the 


ſame Diſtinction with the laſt) between the Jus-Naturae Corporis, and 
the Ju- Naturae Animi : Making That, to be the Promiſcuous Uni- 
verſal Law, which not only lies upon us, but involves all ſuch Beings, 
as are made up of organized and animated Bodies, alſo : Thzs, the 
Proper and Peculiar Law of a Rational Nature, of a Being endowed 


with the Faculties of Thinking and Reflection. And in this laſt Con- 


fideration, ſay they, the Notion of Filial Piety is included. 

This Duty ſeems indeed, as I have already obſerved, to be peculiar 
to our Natures: The Brute Creation have the Meaſures and Mean- 
ings of their Syſtem fulfill'd without it. And accordingly thoſe Scimuli 
of our Conſtitution, thoſe Cords of the Man, the Powers and Argu- 
ments of Nature, the Bands of Love?, and the Principles of Natural 
Friendſhip, all thoſe Internal Feelings that ſeaſon this Duty, and re- 
commend it, are imparted to our Texture, and not to theirs : for the 
beſt and wiſeſt Purpoſes, without all queſtion. 

Philoſophers have ſometimes been apt to confound the Impreſſions 

of Nature with the Apprehenſions of Duty; to blend Phyſics with 
Morality *, and call thoſe Actions, the Operation of Law, which 
the Frame of our Conſtitution is often prompting us to exert. But 
Morality is not ſeated in theſe Tendencies of our Nature, but ſup- 
ported indeed and encouraged greatly by them. There is no Moral 


9 Hoſ, XI. 4. 


Above pag. 
121. 


Obligation, where there is no Reaſon to direct it. Nor do I by this 


diſpute, but that many Virtues which look bright, and ſparkle in the 
_ Liſt of moral Duties, received their firſt glow from the Warmth of 
Inſtinct: and this Principle of Filial Piety among the reſt, like a 
Rock-work of Nature, till Humanity, and the Senſe of Gratitude, 
gave it the Poliſh and Luſtre of a Rational Duty. 

If I was aſked, why I apprehend that theſe Affections ſhould cling 
to our Natures, and not to herrs; why in the animal Syſtem, the Pa- 
rental Tenderneſs ſhould dye away into Forgetfulneſs; and again, 
why the Filial is ſeldom obſerved to have exiſted at all: I anſwer; Be- 
cauſe the Period of the Former ſeems to be abundantly ſufficient for 
thoſe purpoſes, for which is was imparted : and, on the Other hand, 
the Returns of Gratitude in the Offspring (which is our principal and 
more immediate Subject) are neither wanted nor expected. 

For let us but conſider : The Succour and Support of old Age i in 
Animals (where theſe reciprocal Affections would have their beſt uſe) 
ſeems regularly to devolve upon their Owners and Proprietors; upon ſuch 
as have availed themſelves of the Strength, or any other Excellence of 


thoſe Creatures, during thePeriod of their Nadin, It is but equitable 


Aa a | that 
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2 vit. Caton. 
Major. 


deſerves) the Notice of Many, who might be tempted to paſs it over. 


and ſprucer fort, but the coarſe, and the plain, and ſuch as would be 


_ «© a number of unprofitable Hands. In ſhort, he thought nothing could 


POWER OF THE FATHER. | 
that the Burden ſhould follow the Emolument. And this has been one 
Suggeſtion in favour of that Dominion, which ſome People of Anti- 
quity, not to mention the Moderns, have exerciſed over their own 
Species, as ſo many Head of Cattle: | RICE 


Senes ut in octa tuta recedant. a 


This Maintenance therefore, I conſider as a ſort of Tax upon Pro- 
perty and Dominion. I never remember to have ſeen this Principle ac- 
curately examined: but upon the whole, both Reaſon and Good Na- 
ture ſufficiently direct us to provide a Suſtenance for the Infirmity of 
thoſe Creatures, to whoſe Sagacity, Strength, or Swiftneſs, We may 
have ſometimes been ſo largely indebted for our own. 96 502-1: 
There is a Paſſage in Plutarch very much to this purpoſe, And 
becauſe a long Greek Quotation, like many poſſibly that have gone be- 
fore, may eſcape the Attention of ſome of my Readers, I will give it in 
the beſt Tranſlation I am able, becauſe it may engage (I am fatisfied, it 


Cato himſelf owned, that He never wore a Suit of Cloaths above 
« three Pound price. And once being poſſeſſed of a rich Set of Hang- 
% ings, which fell to him by Inheritance, he immediately fold them. 
« There was not the leaſt Stucco in any of his Villas; and no Slave ever 
« ſtood him in more than fifty Pieces, as he did not want the delicate 


of uſe to him in his Country Employments. And theſe too, when 
40 they grew old and uſeleſs, He thought it his Duty to diſpoſe of to the 
« beſt bidder, rather than be at the unneceſſary expence of maintaining 


* be cheap in any degree, that was ſuperfluous. And when He made 

« any Purchaſe, it was always Arable and Paſture, and for the purpoſes 

« of Huſbandry : for he had no Notion of Slopes or Viſtas. 
„ Some imputed this to the Nearneſs of his Temper, and the con- 


« trated Notions of Thrift and Parſimony: Others again were of 


« Opinion, that all this was a Violence done to his own natural Diſ- 
« poſition, in order to thew a good example of Frugality, which was 
at that time much out of faſhion. But I muſt needs ſay, that 6 
« unnatural a Treatment of his Slaves, whom He could confider as fo 
many Head of Cattle, and could perſuade himſelf to turn into as much 
« Caſh as he was able, when they grew old and paſt their Labour; This, 
4] ſay, was certainly a mark of a very ſordid Temper, to ſay no worſe, 
and became the mean Spirit of one, who had got no more Humanity } 
« about him, than to think that the Value of all the Intercourſe and 
« Communications between Mankind, was to be rated by the uſe that 
„one Man was able to make of another. But what a larger Field has 
„ Good-Nature to diſplay itſelf in, than common and ordinary 3 
| = TT or 
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For We can only make uſe of Law and Right in our dealings with 
our own Species: but Tenderneſs, Compaſſion, and Beneficence can 
« be extended to the Brute Creation, For theſe Principles ſpring from 
that unexhauſted Fountain, whoſe Streams are never dry; the Foun- 
a tain of Good-Nature and: Generofity. A good-natured Man will 
think himſelf obliged to give his Horſes, when they are paſt ſervice, 
the free uſe of his Paſtures ; and when his Dogs can run no longer, to 
« find them a warm Kennel, and what is neceſfary for their Support. 
„While the People of Athens were building their Hundred-Foot [a 
„ Temple that went by that name], whenever they obſerved any of the 
« Mules to have gone through a good deal of hard Service, they took 
« them out of the Harneſs, and turned them looſe into Paſture. It is 
« reported of One of theſe, that it was her Practice to go down to the 
« Wharf of her own accord, and when the Carriages were drawing up 
„the Hill, She would go along- ſide the Team, or lead the way, juſt as it 
« ſuited beſt; as if She was encouraging the Cattle, and had taken up the 
« Buſineſs of the Driver. Upon which occaſion, this Mule by a Decree of 
a the State was maintained at the public Expence as long as the lived. 
« When Cimon dyed, his Horſes, which won for him thrice the Prize at 
« the Olympic Games, were buried by him, and their Monuments are 
« to be ſeen near His. There are ſeveral Inſtances upon Record of the Fi- 
s delity which Dogs have ſhewn towards their Maſters. During the Per- 
« fjan War, when the Athenians by general Conſent left their City, and 
« went over to Salamis, Xant/hippus, a Perſon of Note at that time, had 
« a faithful Dog that would not be left behind, but ſwam by the ſide of 
the Veſſel his Maſter was a- board of: ſo that afterwards he gave him 
« a kind of a Funeral upon a little riſing Ground, which took its Name 
from that Circumſtance, and is called Cynofſema [the Dog's Burying- 
* place] to this very Day. Animals have doubtleſs a Title to ſome more 
regard than our old Shoes, or uſeleſs Furniture; We are not to ſhake 
them off, when they are cut through, or broke down with Service: but 
e theſe are Circumſtances, where Weſhould ſtudy a gentle and mild Be- 
* haviour, if for no other reaſon, atleaſt for the ſake of uſing ourſelves 
* to the Practice. Far be it therefore from me to ſell an old Ox, that 
* has plowed my Ground in the Days of his Strength, much leſs would 
part with, for the ſake of a little dirty Lucre, what would be as uſe- 
* leſs to the Buyer, as he was to me, an old Slave of my own Species; and 
de tranſport him, as it were, in the Decline of Life, out of a Houſe and 
Family, that had been almoſt natural to him for ſo many Years paſt. 
gut Cato, as if He was too high for theſe Senſations, uſed to make his 
Boaſt, that when he returned from Spain, he left an old Horſe behind 
1 him, a Horſe that had carried him all his Campaigns; and that for no 
© other reaſon, than becauſe He was not willing to put the Public to 
the Expence of his Freight. But whether this was an Inſtance of a 
great Soul or a little one, my Reader muſt judge for himſelf.” 
| "00% i Thus 
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Thus (in a free Tranſlation) writes that moſt incomparable Author, 
where I cannot offer one Obſervation, but what makes greatly for his 
Credit. For let us but obſerve (1). That Vein of Good-Nature which 
runs through the whole, and mixes with his good Senſe in every Part 
of the way : (2). The Juſtneſs of that Reflexion, when He confiders 
the Acts of Beneficence, Mercy, and Kindneſs, as infinitely mare ex- 
tenſive, than the rigorous Courſe of Juſtice, that has its Boundaries 
ſet (as He properly obſerves) which it cannot paſs, but muſt run for 
ever in the narrow Channel of Right, of Law, of Faith, and of Con- 


H. de Ira 25. tract: Agreeable to thoſe Words of Seneca ?, 


Quando latius patet Officiorum, quam Juris Regula? Quam multa 
Pietas, Liberalitas, Humanitas, Fuſtitia, Fides exigunt, quae 

omnia extra publicas tabulas ſunt ? Is 5 
(3). That almoſt Chriſtian Sentiment which compares the Spring 
of Charity and Good-Nature to a Well of living Water, wheace Thou- 
ſands may ſupply their Wants, and To-morrow ſhall be as this Day, and 


4Iai,.LVI.12. more abundant *: And (4.) laſtly, a great Judgment of Mankind, diſ- 


covered in a thorough Senſe of the Prevalence of Habit and the Weight 
of Practice; and then the Force of the Obſervation directed, with a 
reat Generoſity of Temper, to the beſt Sentiments of our Nature, 
and the moſt godlike Part of our Conſtitution ; exhorting us r prac- 
tiſe an Habit of Good-Nature, even in Matters of leſs Regard and Im- 
portance, peatrys evexc Ts Gravbewre. Words never to be forgotten, 
and never to be ſtudied or admired too much. | 
I was obſerving therefore, that theſe natural Affections in the Human 
Species, contrary to what We obſerve in the reſt, ſeem to be rivetted in 
our Conſtitution, becauſe they may one Day or other have occaſion to 


be exerted. For it is not only the Expectation of moſt Civil Commu- 


nities, to be diſcharged of ſupporting Thoſe, whom Age and Infirmities 
have render'd uſeleſs and burdenſome, and to caſt this Conſideration 
upon their Deſcendants, if their Condition of Life can juſtify it; but 
it is held by all the good Writers, to be a Natural Duty alſo. | 

But if it be aſked, upon what Principle in Nature this is founded 
(for the Reaſon, ſay They, abates, which caſt this Charge upon the Fa- 
ther, viz. Who is bound for the Nurture of his Child, as He was the Au- 
thor of his Exiſtence.) To this I anſwer, That Nature pleads as ſtrong 
in the one Caſe as in the other, intuitu Vitae Acceptae, as it did, in- 


tuitu Vitae Datae. And this is the Language of the Books: 


Parens quamvis ali a Filio ratione naturali debeat, tamen aes alienum 
ejus non eſſe cogendum exſolvere filium, reſeriptum eft*. 

Si Impubes fit Filius emancipatus, patrem inopem alere cogetur. 1 ni- 
quiſſimum enim quis merito dixerit, Patrem egere, cum Filius fit | 
in facultatibus. | 7 
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Si vel Parens. neget filium, idcircoque alere ſe non debere contendat; 
vel Filius neget parentem, ſummatim judices oportet ſuper ea re 
cognoſcere. Si u, filium vel parentem eſſe, tunc ali jubebunt“. $8. cod. 
Parentum neceſſitatibus liberos ſuccurere juſtum eſt *. . 5.25.1. 
Competens Fudex a filio te ali jubebit, fi in ea facultate eſt, ut tibi ali- 
menta praeſtare poſfit *. $12 ot : 91. 2. cod. 
Ipſum autem Filium vel Filiam, Filios vel Filias, et deinceps, alere 
patrineceſſe eft, non propter hereditates, ſed propter iplam naturam, 
et leges, quae et a parentibus alendos efſe liberos imperaverunt, et 
ab ipfis liberis parentes, fi inopia ex utraque parte vertitur |. 


Some Writers reſolve this into that [imperfe@]* natural Right, which ny Pag- 
is known by the name of Gratitude or Remuneration. For which this 
Law has been often quoted *: FR. 2.6. . 


11. 
—— Nec fi donaverint, locupletiores facti videbuntur : gquamvis ad 

remunerandum ſibi aliquem naturaliter obligaverunt. | 
Others found it upon a Maxim, vis.  _ 

Quod Juris eft in uno Relatorum, idem eſſe cenſetur in alters : 
According to that Rule of Law *?, | 

Non debet Aclori licere, quod Reo non permittitur. | 

Which may prove it a Duty in Civil Law, but not in that of Nature. 


To proceed: The Civilians have agreed to reduce theſe Obligations 
in ſome meaſure, to a Syſtem ; and to regulate and adjuſt the Propor- 
tions throughout the whole Proceſs and Adminiſtration of them. Thus: 
the ſtricteſt and moſt immediate of theſe Duties, ſay they, is the Main- 
tenance of our Children, whoſe natural Imbecillity calls for a Support 
from ſome Quarter: and Reaſon and Affection points out from which. 
And in order to aſcertain by Rule, when Caſes came to be put, and 
Difficulties ariſe on this Head; as, for inſtance, whether the greater 
Obligation lies upon the Father or Grandfather, and. ſo on, upwards : 
Whether a greater Conſideration ought to be had of the Son or Grand- 
fon, and ſo downwards, in the Scale of Deſcendants : All theſe, and 
many ſuch may be decided by one general Maxim, that the Ratio 
Alimentandi is to be aſcertained in all Caſes by the Ratio of Proximity, 
as well in the Perſons Supporting, as thoſe that are Supported. As 

in the following Inſtance. OTE Te 5 

The next Place in order is given to the Jus Reciprocationis, or that 

Duty, which is incumbent upon Children to eaſe and ſupport the Age 
of thoſe, that gave them Life, and the Means of doing it. Where 
alſo the Caſe of the Father has the Preference of the Grandfather's, 

by reaſon of that Proximity I juſt now mentioned. 1 
There is thirdly a Duty of this ſort between Brethren, the Iſſue of a 
common Parentage: but much fainter than either of the foregoing, any 
; . 80 Wi", AO rather 
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41. pr. | 


374 
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rather ſupported by Humanity and Tendernefs, than what can be called 
Right 8. 0 in any ſenſe of the Words. Though ſome Writers 

ut it higher *. 28 25 vgs | | 
- Many other Caſes of Alimony are produced, as Queſtions relating 
to Time, and Duration“, Quantity“, Kei and Conditions 
of the Parties in diſpute *: what ſhall be deemed Aliments : what Pro- 
viſion was required in the Roman Law for Natural Children, properly 
ſo called: what for the Adulterini, Inceſtuofi, Vulgo Quaefiti?, with many 
more Diſquiſitions of the like Nature. 4 

This Duty of ſuſtaining the old Age, the Diſtreſſes, and Infirmities 
of our Parents, is ſo vigorouſly maintained by the Civil Law, that the 
Neglect of it has been looked upon as a juſt Cauſe of Diſheriſon *, 
The following Record has its Merit : - | 

AITEvT05 Twog eps iòis uit, irt aur ute, def, x Weruevor, x, 
r Tas UTI; aVTE dedamrarme Aluars; 
el rey rd VEVITKY, QUAGTTE r v M, fic TETO yas Ot eyorioer' 
9 p οο gy, pen 17 eg! Ts Weg ft per c. NO 


The ancient Hiſtory is full of this great Principle, There is one 
very remarkable, which I ſhall give in the Words of Valerius Maxi- 
mus *, chiefly for the ſake of that fine Obſervation, with which He 
cloſes his Account of it : 1 . | 

Sanguints ingenui mulierem Praetor apud tribunal ſuum capitalicrimine 
damnatam Triumviro in carcere necandum tradidit. Quo receptam, 
1s, qui cuſtodiae praeerat, miſericordia motus, non protinus ſtrangu- 
lavit. Aditum quoque ad eam Filiae, ſed diligenter excufſae, ne quid 

cibi inferret, Ls, exiſtimans futurum, ut media conſumeretur. 
Cum autem jam dies plures intercederent, curiofius obſervata filta, 
animadvuertit illam exerto ubere famem matrislactis ſui ſubfidio lenien- 
tem. Quae tam admirabilis ſpettaculi novitas ab ipſo ad Triumvirum, 
a Triumviro ad Praetorem, a Praetore ad Concilium Judicum per- 
lata, remiſſionem poenae mulieri impetravit. Quo non penetrat, aut 
guid non excogitat Pietas, quae in carcere ſervandae Genetricts 
novam rationem invenit ? Quid enim tam inuſitatum, quid tam in- 
auditum, quam Matrem Natae uberibus alitam! Putaret aliquis 
hoc conTRA rerum NATVRAM factum, niſi diligere Parentes 

- prima NATVRAE LEx eflet, oO SEG 8 

This affecting Story has been handed down to Poſterity, at leaſt one 
very like it, by the Name of the Roman CHARITY. It ſhould rather 
have been the ROMAN PIETY, For it has been the Practice of all Wri- 


1 
— _— 
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— qͤ—ů * — — Eg 


— 


* Poflulante quodam de ſus filie, quoniam eum negligeret valctudine mala utentem, et inopem, 
neque alere vellet, in quo omnes — facultates conſumpferat, Hadrianus dixit Juveni: Cu/teds 
petrem tuum, ides enim te genuit et i practerea ne itorum apud me de te queratur« = 
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ters whatſoever, Sacred as well as Profane, to meaſure out, with a ſur- 1. Tim. V. 4. 

priſing Uniformity, the Reverence that is due to our reſpective Natural 

Parents, by the ſame Expreſſion (that of pIE TY or EYEEBEIA) with 

which They ſet out our Duty to the Author of Nature, and the com- 

mon Parent of Mankind. Whether it be, that from our Earthly Par- 

-ats We may in ſome ſenſe be ſaid o /ive and move and have our Beings * ; Ad. xxvil. 
as is writen of the Other, in a more exalted one: Whether becauſe ** 

We are faſhioned, by a ſecret, but uniform, Operation of Nature, in . 
their Image, and their Likeneſs* : Whether it be from confidering that Gen. I. 26. 

natural Inſtinct, which like a Subſtitute of Providence, unſeen and 

unfelt, watches over the Impotence of Childhood, and with a Fore- 

caſt too, like that of Providence, plans out the comfortable Situation 

of our future Fortunes: or laſtly, Whether We may look upon them, 

as Gods to go before us ', to mark out the Diſtinctions of Good and Evil, Exod. 

a Lantern to our Feet, and a Light to our Path. 1 ; 
However Authors may diſagree about ſome minute Circumſtances of 16. 
the former Story, whether this Act of Duty was exhibited to a Father 


or a Mothers, it is to be conſidered, as an Expreſſion of that Virtue, e =o | 
254. 


which all good Writers, as I obſerved, have agreed to call by the em- Solinus c. 7 
phatical Name of yiETY. So of this very Event: 3 
ibid. 1. Ex- 


Pietati aedem ab Acilio conſecratam aiunt eo loco quo quondam Mulier tern. 
habitaverit, quae Patrem ſuum incluſum carcere mammis ſuis clam 
aluerit : ob hoc factum Impunitas ei conceſſa eft *, 


Virgil, in conformity to the ancient Manner, and the Taſte of the 
Heroic Age, conſtantly diſtinguiſhes his Hero, with a kind of Agnomen, 
or Characteriſtic, which was P1vs AENEAs. Let me, upon this Oc- 
caſion, introduce this little Paſſage from AElian . | 
O & Toy waſſiga ove THe Y? avabiuer; wn ip. TVTe- 
tum eg BY g em TYTD BY, higay v AUTH Ty ,s MHH, 
c αðẽ⁊G, deo eie, ors ng vs EYEEBEIE ran evbowruv, 9 
18g Geng Y rug Ye Ad cid sg d yoiſag, xy of put Wonipeic: iu eg 


vivoſſc . | | 
And upon a like Occafion, Apollo had the ſame Appellation, 


Quam pivs Arcitenens oras et litora circum | 

Errantem, Gyaro celiſa Myconoque revinxit *, : Virg. III. 

| e * i 3 Aen. 78. 
according to Servius, Bene Pius, qui ultus e matrem. +]. 8 
There was alſo a $1CILIAN PIETY, which like the Roman, is varied 

by the old Writers in almoſt every Circumſtance. The Number of the 

People concerned, their Names, Time, and every thing but Place, are 


1 
_— _— * th — 


2 Feſt. Add. 
Liv. XL. 343 


?[II.V.H.22.: 


Ille vero patrem prorſus ſenio confeftum humeris impoſitum frrebat. Obftupeſcentes igitur 


etiam hoc fatto non minimum, es omnibus fuis bonis cefſerunt + declarantes ita, nga pios homines, - 


diffe- 


gu Deos et Parentes reverenter colunt, etiam natura inimicos fieri mites. 


2 
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| woe pep differently recorded. The Story is worth reading in L. curgus®, ad 5 
923. thoſe Authors I have quoted in my Edition of him. However here 


7c. 5. it follows from Solinus, E | | 
Inter Catanam et Syracuſas certamen ft de illuſtrium fratrum memoria, 
quorum nomina ſibi drverſae partes adoptant. Si Catanenſes au- 
diamus, Anapius fuit et Amphinomus, fi, quod malunt Syracuſae, 
Emantium putabimus et Critonem. Catanenſis tamen Regio cauſam 
dedit facto, in quam ſe guum incendia Aetnae protuliſſent, Fuvencs 
duo ſublatos parentes evexerunt inter flammas illaęſi ignibus. Horum 
memoriam ita Poſteritas munerata eſt, ut ſepulchri locus nominare- 
tur CAMPYS PIORVM. 8 . 
| To which let me add the Account by Corn. Severius, in his Poem 
ry, 620. upon Mount Aetna”: | 1 % , „ 
| Haec nullis parſura incendia paſcunt, 
Vel folis parſura Piis. Namque optima proles, . 
Amphinomus Fraterque pari ſub pondere fortes, 
Cum jam vicinis ſtreperent incendia tecti ,, 
Aaſpiciunt pigrumque patrem, matremque, ſenetta 
Eheu 75  poſuiſſe in limine membra. 
Parcite avara manus dites attollere praedas ; 
Illis divitiae ſolae materque paterque. OD 
Hanc rapiunt praedam, mediumque exire per ignem, 
Ipſo dante fidem, properant. O maxima rerum, 
Et merito Pietas homini tutiſima Virtus ! 
Erubuere pios juvenes attingere flammae, 
Et quacunque ferunt illi veſtigia, cedunt. 
Felix illa Ger, illa eſt innoxia terra. 
 Dextera ſaeva tenent, laevaque incendia fervent. 
Ille per obliquos ignes, fraterque triumphant, 
| Tutus uterque pio ſub pondere, ſuffugit illac, 
Et circa geminos avidus fibi temperat ignis. 
Incolumes abeunt tandem, et ſua Numina ſecum 
Salva ferunt. Illos mirantur carmina vatum : 
Ilos ſepoſuit claro ſub nomine Ditis, 
Nee ſanctos juvenes attingunt ſordida fata, 
Sed vere ceſſere domus et jura Piorum. 
I ſhall not ſcruple to add theſe Verſes of Claudian upon the ſame Sub- 
ject, becauſe They were made to deſcribe a Medal of the Cataner/es, 
which I have ſubjoined ; and I think I never remember Poetry and Scul- 
pture (if I may ſo call it) reflect a ſtronger Light upon each other. 
 Aﬀfprce ſudantes venerando pondere fratres, _ 3 
Divino meritos ſemper honore coli. 
Juſta quibus rapidae cęſſit reverentia flammae, 


Et mirata vagas reppulit Aetna faces. | : 
| | * Sr” 7 Complex 
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Complext manibus fultos cervice parentes, 
t tollant vultus, accelerentque gradus. 
Grandaevi gemina ſublimes prole feruntur, 
Et cara natos implicuere mora. 
Nonne vides, ut ſaeva ſenex incendia monſtret, 
Vt trepido genetrix invocet ore Deos ! 
Erexit formido comam, perque omne metallum 
Puſus in attonito palluit ore color. 
In juvenum membris animoſus cernitur horror, 
Atque oneri metuens, impaviduſque ſur. 
Rejectae vento chlamydes. Dextram erigit ille, 
Contentus laeva ſuſtinuiſſe patrem : 
Aſt illi duplices in nodum colligit ulnas 
Cautior in Sexu debiliore labor. 


To all this may be added, that the Memory of the Fact was alſo pre- 


ſerved in ſeveral other Medals of Antiquity, in ſome of Sext. Pomperus”, + Pedruſi 
om. II. 


Havercamp. 
Theſ. Morell. 
in Gente Pom- 


peia. 


who commanded a Squadron in thoſe Seas after the Death of his Father, 
and for a while gave great Trouble to Auguſtus. I do not think his Me- 
dals bear this Event, becauſe his Fleet lay upon the Coaſt of Catana, as 
it is imagined ; but in honour of the ſame Principle, which Sextus ſo re- 


markably exerted, in revenging the Cauſe and Quarrel of his Father. 


There is in Morelis Theſaurus * another Coin of Sextus, with a fine Figure 


s See Haver- 
of pix As on the Reverſe, which carries with it no particular Alluſion to camp. ibid. 


the Piety of the Fratres Catanenſes, but doubtleſs to that of Pompey's Son. 


* <4 TIA 


9 Theſ. An- 


Gronovins ? complains that Poſterity is left in the Dark, as to the tiqq. Gr. 


Time of this Fact. Valerius Maximus fixes it at the Lxxxiſt Olympiad. 


＋ 


II. n. 27. 


V. 


4. 
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It is remarkable, that the Ancients ſeldom talked of this Duty 
without a Fervour of Devotion; ſome of which Expreſſions, as they 
greatly juſtify the Emphaſis given to it, in the Appellation of Piety, | 
I ſhall produce at large. = e ä 5 

Forty oe αεj˖ũs 87e Jeog, Are avbewn©- vgv ev, Zvubrr©- WOTE v 
&v Vdelg der. Opovvα de Xen weg! Jewy Jepareiag Towude co. 
d Ye EIn, £5 rag ra- YET - . rh TE N d riH]αe 6% cuyle- 
T&ypivoy, Noun eg Jes; aN rela maps Wes xn. Tes wi 
vag Twy Few opts THPHG, TiLA pv" Tov d EROVLS, YA poco idpu- 
Tape, Vg i yarns Re ailluxe; rag, txeives myepeba T4; 
ewbuxes dess w u ra eu 5 dg EXC Lara £v orw x, 
Airug, J rA w regeg 7 penTepes ey oi xe] re fai uo a meignxᷣreg 
Yen, pnderg | d, u org G ιν QUTWy TOUSTOV Sg 222 

kx oki EN, puRANGY KUpiov IS, eav On xαν Tpomov YE op 5 


dt ng XI. de 1 QuT0 Jeparevy 0 v. 1 

p. > a | | 3 

Ede Ss. To Plato I ſubjoin Plutarch *, 

2 de fraterno Ol e wales anno N 3X aouow ws Yo Tien puera Ocu; 


amore. 8 


/ \ / ef / 7 * 7 / / 9 £ Þ 
WewT1V Wy pEYIS IV ,, QUTK, o, TE THY QuUow cg vous at ¹ 9 
BX ECW 0, 7. MGAANGY evbewrro: Pa . Oeoic doc, 1 Toxeyouy 
QUT WV 9 roc io. WOK end veauc hei agrag uA 9 
pobupews exTivoy]es. 20 av Wanw periguv k riòeigig abts yeyowe Th; Tu 
VOVELG Aywpicg — WAYPPENEICS. Aw TE jeev GAMES KRXWG Wo 
&TEin|au, Aeg. QUTS Xy Wares T0 pay WOgexew kb rug Gola cel wy 
NM at” wv eaEaves]ai, KAV jel] We0mn To AUTEV, avoriov dra 
xy eberpor. * | | | 1 
Thus Phils writes in many Parts of his Work, that Parents are in 
8 1 497. 4 middle Nature between Divinity and Humanity *. 
ce Mangey | va. \ » Eid \ ; 1 
ad T. II. xj | Melzzu Nela Ky agg xine pues, xy fert qviſes een f Df 
199.  Tuv yovewv N Quo abavare x; Dv Gig rome two fue hg. 5. 9 
e r * * . hs £ 
lonis ex Cod. + Parentes ere neque Deus neque Hlemo ſange mentis compos cuiquam unguam erit auctor. 
Baroc. n. 143. Durd vero de Deorum cultu ſentiendum et, illud, ad legitimum parentum obſeguium, velut 
1d. Philo Procemium quoddam ſubſpennendum erit. Priſeae de diis leges apud omnes homines bifar iam ſunt 
T. II. p. 198, P, Nam Deorum quidem aliss videmus, eoſque ita conſpicabiles colimus alis quidem, guss 
videlicet videre non poſſumus, imagines et flatuas collocamus : \eaſque, ctiam manimatae fint, 
animatos tamen illes ee Deos arbitramur, et ipſos nobis ſe calentibus multam. idcirco benevolen- 
tiam et gratiam tg nos habere; ad promde fdventes propirioſgue Futuros exiſlimamus. Cujus 
ergo Pater aut Mater, horumve parentes ſenio confecti quaſi theſaurus quidam domi jacent, 15 
putet nunquam aliud tale ſimulachrum magiſque efficax ſibi affuturum domui ſuae, fi is qui tanis 
bono praeditus eft, illud pro merito coluerit. 5 3" | = 
At vero reliqui omnes — hoc dicunt atque canunt, primum ſecundum Deos honorem ac prae- 
cipuum parentibus naturam et legem naturae deſtinaſſe : neque diis quicquam gratius homine: 
Facere, quam ſi parentibus alumniſque ſuis veteres ſuper novis foeneratas gratias benigne et ala- 
criler perſolvant. Neque contra majus eft argumentum impietatis, quam parentum deſpicatus et 
in es mjuriae. [taque interdictum eft nobis, ne aliis male faciamus ; matri autem et patri nen 
ita ſe dare, ut ſemper ea dicas atque agas, quibus lactentur, etiamji molgſtiam praeterea nullam 
erat, impium injuſtumgue habetur. 4 | I Jon 
+ [ Parentes] medii inter divinam et humanam nat ram], et utziuſqyue partitipes. 2 
S Parentum Natura ianmortalis et mai talis Sulſtontias videtur e contermina. 


ey 


And 
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And therefore the Precept of Honouring our Parents was placed be- 
tween the Firſt and Second Tables. Like that Maxim of Ariſtox- * Ibid. 


7 7 Stob. Serm. 
enus the r LXXVII. 


Mera To Ney gaiuabvior g o, . Noyou yovewv Te 3 v. (|| 
'To proceed with Philo: 


Tag 6% 18 A %. & £15 70 E4v0 Tapayoayolcs, r TETO ppnT a pebres 
Ocoy, 1 weg NI FT. II. p. 199. 

Ty ® rener ges, amo ef ele 70 Vort᷑cov Ivor pci TIWEG, ws; da be 
warde 2 Aru u, ot Oeoi? . SS 0 pag. 

Alus xavor euoeCeiobai Tov æοαro UT9 Tay eig rg tuÞaver; x, eyſvs eg 5 
aoeCguruy ', 8 bi. 


Thus Menander : 
Nopos vo icobisg 22 22 | 
And again: | 
Oos preyicog Tor; Pooview 0% oe. | 


Hierocles, a Writer of the beſt Credit, has frequently ſuch Expreſ- 
ſions as theſe: 
Aturięus — emrytie; Twes Jeu; * 
Sec 1 erxoves.ÞÞ 
Oeol eto. 9 evepyera SS 
Ocwv Elves Brbauoralas. ll] 
Oeol £518,018 5 TUrdieuTol x 


90 Ariſtotle , : | | — * IX. Ethic. a. 
YT 0 4 regie ud vorsbe. dev ldd tragnen, g CPENCY a, g 
roig d rio TH s KREANOV i Ectiu]olg ig rr STGpREIV, Y THe 0 
| naltireg eo, (“) 
To the Paſſages produced here let me ſubjoin a ſimilar one from 
Valerius Maximus. J. 1. 13. 


Pari vindicta Parentum ac Deorum Violatio expianda eft. 


15 Poft Deos et Daemones olurimi facere oportet Parentes atque Leges. 

Eos qui ex non-exiſtentia ad exiſientiam produxerunt, et in ea re Deos imitati ſunt, non 
curant. 

+ Eorum qui Parentum appellationem magnificentius enarrant, quidam dixerunt, Patrem et 
Matrem Deos eſſe manife/t0s. 

y Impeſſibile eft ut ii pie ſe gerant erga Deum inviſibilem, qui impie þ gerunt erga prucſente: 
4 eos] et proxi miores. 

| Lex oft ut Parentes aequali honore impertiamus ac Deos. 

I Deus maximus ſapientibus funt Parentes, 

** Secundos et terreftres Deos. 

++ Deorum nabis Imagines. 

IF Dii domeſlici et bene-meriti. 

Ui Deorum imagines certiffimae. 
it Dit domeſſici et convictores. 

(*) Videntur autem Filit Parentibus maxime res at victum neceſſarias ſuppeditare debere, 
tanquam debitores : pulchriuſque eft tis, per quos ſumus, quam nobis ipſis in his rebus Pitulari. 
Praeterea parentibus — ut Dus immortalibus, my habendus. 

B b b 2 And 
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5 Quack, 


Rom. 34. 


VIII. Met. 
480. 

5 V. Aen. 47. 
48. 


© Lyſias c. A- 


2 P- 268. 


d. Lond. 
7 Aeſchin. c. 
Timarch. Ed. 
Cant. pag. 21. 
Orat d Ci- 
ceronis hered. 
ag. 72. Edit. 
1 = 


domo exciudat, infamis ſu, negue ei orationis habendae facultas per miitatur. 


 eorumque farentes, fi adhuc vivant (id eft, Proavus et Proavia). 
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And let me again add Plutarch: . 

Aid vi 10g voyeĩg eν]uucν os Kev viou TUYKEKRAUL prev, oi de Iuyaric; 
vuπάνπ.jtͤ g, rig KEQRAGS, 9 rig X0(4%45 ABAUMENRIG 3 W6TEpOv or riud- 
r 

A c / = > "4 e / 5 5 
T Wy IvyeTeewr, ws TEHvyROTHS, ec Ee TO oννννν 0 ve id; 


And in the ſame Article from Varro, zabeep Ned lea riidvreg vd TH: 
HM Lacs. Þ | 7 5 „„ 
To which Boxhornius has confronted, as He ſays, a Paſſage from Ovid: 


Ante ſepulchrales inſelix adſtitit aras, 
Ex guo relliquias divinique oſſa parentis 
Condidimus terra, moeſtaſque ſacravimus aras. 
The firſt Verſe indeed is Ovid s, but the two other are in Virgil. 
The Athenians alſo, under the wiſe Conſtitutions of Solon, enforced 
this Inſtance of Piety, v/z. of Supporting the old Age of Parents, by 
very ſevere Appointments. „„ 
Ogig Tov Te you Wartpx Tov aur erurſe, KAT OYAEN TIAPEIXE 
TON EIITHAEINN———7To; & d rare, dd Tor THL 
KAKQNLENE NOMON, &Z«05 sg. JavaTw Sh] | 
Ay rig Ayn & Tow dite Tov wartet run, N rh perTige, 5 MH TPE- 
N, 7 pu1 Tapexuv ono, TETO 8% e Azyeu 7. 5 | 
I/aeus moſt exprelsly *, = 
= Ou Toivov ex TETS uo, c 9 & TOT EPI THE KAK - 
ZENE NOMON @;Xov ecw. E: vag 295 peev 0 Wan, ein de yv 
10 erriynqͤelur, BX d £TOC Urdu 7 176 KAK QLE QT, E N OT KE- 
AEYEI TAP TPEOEINN TOYE FONEAL. Toveis d' eos uU % 
. 'r, — d — ruby, 9 TETV KATH — WaTye, EQ ETL Coon, 
Exe. Vo. v οαν TS Eves ei, Y rd EELVEV b er Toig too. 
Aloe ANATKH TPESEIN æb TAS 891, * ˙¹ & KG&)aNmTwWOs, og 


BY 
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* Cur Parentes eſſe nt filit velatis copitibus, filiae nudis, paſſiſque crinibus? An, quia 
fliis vener andi ſunt patres tanquam Dit, filiabus autem lugendi ut mortut, lex utrigue parti 
ſuum d:coro conveniens aſſignavit efficium ? | | a 


+ Parentum ſepulchr a, tanguam Deorum templa, colentes. 
i Dui natura patrem ver beravit, neque ei vitae neceflaria ſuppeditavit——quo patin nom 


propter haec,, tum autem propter legem malae tractationm, non eft dignus qui morte mulftetur ? 
Qui ves ba fecerit apud populum, fi patrem matremve verberaverit, aut non alat, aut 


t Aigui non ſolum ex hoc, ſed ex lege malae tractationis manife/ium oft. Si enim avus no- 
fter viveret, ei rebus neceſſariis inaigeret, non ijte deus legis de mala traRtatione et, fed 
xos, Jubet enim perentes alere. Parentes vers ſunt Mater et Pater, et Auus et Avia, 

lil namque generts 


principium ſunt, et bona eorum poſleris per manus traduntur. Quaprepter eos alete * 
| ce 
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9 Xenoph. 
Memorab. II. 
Philip. IV. 
n. 57. Ed. Pa- 


ris. 


Acer yap, oat, Toig Yoveurs TOY WAIT WEVOV EZ HpuPoTepwy , Xy THER 
© ; 
er vg, olle, TEK bfi le ge rig ẽ g, Y TH 
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Though the Terms Kaxwoig and Kaxuca: ſeem to be expreſs and em- 
phatical in denoting the Breach of this Duty, and the Neglect of the Ho- 
nour which We owe our Parents, Tov ds dypov, ov auros ys ITATEPA 
ab slv, Peiveſa KAKANLEAL *S, yet is it the Name of other Actions 


ceſſe 75 etiumſi nihil religuerint. Qus patto igitur aequum ef), etſi nibil relignerint, nos legi 
de mala tr aclatione obnoxios Me, ſi non alamus: fin autem quid reltquerint, hunc heredem eſſe, 
& non nos? | | 
An ignoras, quod Civitas quoque aliam quidem non nimium curat ingratitudivem, nec in 
judicium compellit, fed deſpicit, fi quis brnefictis acceptis non 1edaat grattias - ſi quis vero fa- 
rentes non «bſer vet, hunc in judi ium compel it, ac reprobat, magiſiratibuſque emmnibus 1nd; vnum 
exiſtimat, tanguam ab illo nos paſſint neque ſacrificia pie ſacrificari, nec aliud quicquam bene 
aut juſte agi! Nec ſolum hoc, ſed etiam fiquis parentum difunctorum ſepulchra non ornet, hoc 
etiam Crvitas explorat in electionibus mariſtr atuum. Tu itaque, fili, fi campos es mentis, et Dios 
ut tibi ignoſcant exarabis, ſuquid matrem neglexijli, ne ingratum te eſſe exiſtiment, nec bene= 


2 Lyſias pag. 
267. 


facere velint: Ab hyminibus quogue cavebis, ne ſentientes qu'd contemnas parentes,. pro nihilo te 


babeant, et privatus am cis omnibus eſfectus fueris Si enim te arbitrabuntur erga parentes in- 
gratum eſſe, nullus putab't te pro ſuſceptis heneficiis fore in referenda gratia memarem. 

+ Neque enim in privat's familiis adeleſcentem erga ſemores ita affettum efje video, neque- 
ales vecor dem, aut ineptum quenguam omnium, ut, iſt omnes ea agant quae ipſe agit, ſe queque 
neget arturium eſſe quicquam. I. enim tum legibus malae trattationis teneretur. Decere enim 
cenjes conſtitutam ab utraque\/lipem, et à natura et a lege, juſte reddi et ultro pendi. | 

y Eun populam, quem ſuum patrem vocat, palam male tractat. 
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382 POWER OF THE FATHER. 
in the Athenian Juriſprudence, beſides this. It is, for inſtance, the 
Name of that Action which is allowed a Wife againſt her Huſband for 

Ill- uſage: and it is alſo of that, which a Ward had againſt his Guardian. 

. This the Books ſhew, that are written upon this Subject“. 

— Upon this Occaſion, viz. the Mention of the Aizq Kaxwoews, I ſhall 
introduce an Obſervation upon the Scholiaſt of Apollonius Nſiodius, 
which may be worth regarding. What We have of old Scholia, is com- 
monly a Patchwork out of ſeveral Authors, one generally finding Em- 
ployment for another. And this is the Caſe before us. The firſt Com- 

ad Lib. IV. mentator *, probably an Athenian by Birth, or one acquainted with that 

883 Country, writes thus, in the manner of that People: Axeggiſés us we- 
regor poulnm male, ) KAKQLENE OTTHN o, tun, r Medea] Tv 
ali. Another, that comes after him, finds freſh Work cut out for 
him, and that He is now obliged to explain not only his Author, but 
thoſe Interpreters that went before him. KAKQEEQE ©YDHN HIOIOYT- 
MENH [ſays the ſecond] % pobybeiru im xaxuby vao Ts malpog, Bis 
Deſign doubtleſs was good, but then He comes lamely off in the Exe- 
cution. Kaxwoews dix gebe, and, from thence, Kaxwoews ©vyy, is not 
applicable to any Severity that Medea might apprehend from her Father: 
but is expreſſive of that Diſobedience in the Daughter, which is de- 
ſcribed by the emphatical and juridical Name Kærdceα, and was that, 
of running away with a young Sailor without her Father's Conſent. 

Before I take leave of the Severity of this Conſtitution, and the high 
Price which So/or ſet upon the Merits of the Father, let us conſider 
what Abatements He has made in favour of the Son. And Plutarch in 

? T. 1. pag. his Life tells us, that there was a Law of his making, that this Charge 


--» Soup did not lie upon the Son, if the Father had neglected his Education : 


| Nopov eyparttev, vie rn Tov Wartpe py 0da;oauero TEIN, kme, 
| pen evan *. | 2 5 


The ſame wiſe Appointment was recorded alſo by one of their Stage- 
Writers, whoſe Fragments leave us very ſenſible of the Loſs of him: 


Haec ita efſe plures Phil:fophi dixerunt, non minus etiam Poetar, gut 
entiguas Comoedias Graece ſcripſerunt, ut eaſdem ſententias ver/1bus 
in fcena pronunciaverunt, Eucrates, Chionides, Ariſtophanes max- 
ime etiam cum his Alexis, qui Athentenſes ait ideo oportere laudari, 
guod omnium Graecorum leges cogunt parentes ali a liberis, 
Nr A Athenienſium non omnes, niſi eos qui liberos artibus erudiſſent“. 
Tae. LI. VI. | 


_—__— 


* 1 


* Legem tulit, ut Filius non teneretur patrem alere, qui eum artem aliquam quaeftumve non 


docutſſet. z 
| And 
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And ſo Galen alſo *: 8 . 
ETaweoy d' ay rig x, Tov Abvwo: vouobern, dg rd py Jide T, 
ExwAve Wpog TE wog Tpepeo Va, Tex aTAT'G KOT Exeivou ANG 
Tov Xpovoy ETKEENTS. * | | 


 Hitherto I have been conſidering this Relation, with a View to its 
natural Principles, the N which it was intended, and the 

Hold it has upon our Conſtitution. This led me to ſpeak to what We 
may call the Igniculi of our Nature, by the force of which the Father 
feels for the Son, and the Son for the Father. My next Advance was 
to offer a Conjecture (whether ſatisfactory or not, muſt be left with my 
Reader) why thoſe Sparks of Affection, which Children feel, are given 
to Our Natures, and denied to the reſt. This engaged me in a Reflec- 
tion or two upon the Duty which ſeems to be entailed upon us, of 
ſuſtaining thoſe that begat us, if they want our Aſſiſtance, and We are 
in a Condition of affording it. By this means I was compelled in 


ſome meaſure to anticipate a Part of my own Plan, which was to con- 
ſider diſtinctly and minutely the Parental Duties, on the one hand, 


and the Filial, on the other: and which I now come to execute. 

The Duty of the Father, and the Right, in conſequence of that, 
created to the Son, conſiſts chiefly in two Points; viz. the Nurture 
of the Animal Part, and the Education of the Intelligent, with all the 
ſubordinate Conſiderations, which claſs under one or other of theſe 
Heads. Plato ſaid very juſtly *. 


Ou xp won wldag, I Zuvlic)araimupely vp, xy Weidevorra, - 


The natural Duty of Maintenance is exceedingly obvious, from the 
Impotence of that State and Condition, in which We want it, and from 
the abſtracted Conſideration of Paternity. Which preſents us with an 

Idea of giving Life and Being, not of taking away, or deſtroying, it. 

Necare videtur, non tantum is qui partum pragfocat, ſed et is qui ab- 
Jicit, et qui alimonii denegat, et is qui publicis loeis miſericordiae 

. cauſa exponit, quam ipſe non habet. 


And of this Principle that whole Title, the next Law eſpecially, 8 - 


full, and worth conſulting. 

Under this Conſideration many things are naturally included: the 
Bodily Health and Preſervation of the Child, the Protection of his Per- 
ſon, his future Subſiſtence, and whatever can contribute to his Well- 
Being. EA . ; 


Jure aliquis laudet Athenienſem Legiſlatorem, qui prohibuit filium alere iſlum parentem 
qui eum nullam artem docuerat ; arte omnigena eo tempore potiſſimum florente. 
T Aut non erant ſuſcipiendi liberi, aut in illis alendis et inſtituendis quantumvis moleſtus 
anaiuſſue labor conſtanter perferendus eſt. | | | 
: The 


5 Protreptic. 


6 in Critone, 


ag. 45. Ed. 
H. Steph. 


7 D. 25. 3. 4+ | 
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The Human Species is particularly and properly concerned in the 
Above, pag. other, viz. Education*. That alſo. may be conſidered as to the Morals of 
289. the Son, and as to the Under/tanding; in both which the Father is greatly 
intereſted. By the Under/tanding I would not be thought to intend alite- 
rary Education, to which the Writers upon this Subject maintain the 
Father is not ſtrictly bound. But by that general Word I would inſi- 
oh nuate, that He is obliged to quality him, either by himſelf or others, ac- 
3 cording to his Condition, for what Profeſſion He is able to ſupport, and 
| the Son is moſt capable of exerciſing: And indeed in that Light a Litera- 
| ry Education may be comprehended, as it may ſtand for a Profeſſion. 
Man being thus circumſtanced, that his Education is to be attended 
to, as well as his Nature, no wonder if the Parental Aﬀection does 
not determine at an earlier Period than We commonly find it ; or 
ſink into Indifference and Forgetfulneſs, as We obſerve it to do in 
the Animal Syſtem. Let this therefore paſs for a Conjecture of the 
Reaſon of that Meaſure which Providence intended by the Conti- 
nuance of the Parental Affection in the Human, and the Decay of it, 
in the Brutal Species. And a very ſenſible Writer of Antiquity comes 
up, in great meaſure, to this Hypotheſis : | 5 | 
H v ÞuT, WOTER e @uTois a ypiog, ov of, eso, xorivoig, 
| apX as amenJes Ky ATENER Yep XApTY Exvau UE, BTW Tok prev. 
@AGyorg 75 Woo; Ta eyſova PiAogopyev, aTENE; My 8 Grarpres Te0; xa 
Tun, 805 115 Nos iœg W600 WT EG WEOECX Ofphevov EOwWKev. a 05 
Aoyinev X WOAITIEOY Coov rd OiKnv Xy ven EXFRLYETH, Y Ne riudg, 1, 
| TOAEWV q ode, 9 PiRoppoTuuyy, ve Ky KANG Ky Peperagra * 
rig wagte, Tv gos d tylove api 9 ayanyoiv, axorobeca 
rig HY πτ]¹9 apa; Ab ræ. E o £V lg T c u Ko] ares 
_ 9Plutarch.De &ic ?, | | | TT ay 


amore Prolis. | | | | 
| Beſides theſe Conſiderations which the Son is intitled to, there are ſome 
of a leſs Concern, ſuch as the Right of bearing the Name, the Arms, e/c. 
of the Father. Of the ſame nature was the Title, which He had to the 
Sacra Gentilitia, which with the Romans were of no mean Conſideration. 
Above, pag. Of this ſomething has been obſerved before, and more may be ſeen in 
75a 1.Civ. D'Arnaud* and Heineccius*, But in the Roman Law particularly, there 
1. 4. is one not to be paſſed over, which was the Right of Succeſſion, and 
Renn d, what that Diſpenſation of Law held very high, and very ſacred. 
pag. 338. The Heres Domeſticus, the Suus Heres fi. e. The Son under the Fathers 
Power, or the Grandſon upon the Death or Emancipation of that Son, and 


Natura enim, ſicut in plantis ſilveſtribus, ut labruſcis, caprificis, oleaftris principia fru- 
Guum mitium cruda et imperfefta gigmt : ita brutis quoque amorem foetus inſevit imperfectum, 
et non pertinentem ad juſtitiom,. neque ultra utilitatem ſeſe proferentem : homini vero, quem pro- 
tulit ut animal efſet ratiane praeditum, ac civile, juſtitiamgue, leges, et Deum coleret, urbeſque 
concelebraret, et amice cum aliis viveret, ſemina quoque harum rerum praeclara pulchra et foecunaa 
inſeruit, amorem ſc. prolis, ſecuta in hoc prima principia, quae in ipſa corporis inſunt con/iru- 
lone, | ; 5 

ſo 
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10 on) by a Fiction of Law, which We ſhall have occaſion to mention 


again, is ſuppoſed to be one Perſon with the Paterfam. and not to ſucceed 
into the Eſtate, but to have been in before. 


Sed Sui quidem Heredes ideo appellantur, quia domeſtic heredes ſunt, 
et vivo quoque patre quodammodo Domini exiſtimantur *. 2.2.19. 8. 
8 ( Is | 5 Heauton, I. 
Nec fas efſe, ulla me voluptate hic frui, — 
Ni; ubi ille huc ſalvus redierit meus particeps. | | 
CCC Au. Lin 
QLuibuſcum vivi bona naſtra partimur. . 
Cum Ratio naturalis, quaſi Lex quaedam tacita, liberis parentium he- 
reditatem addiceret, velut ad debitam ſucceſſionem eos vocando, pro- 
pter quod et in Fure Civili Suorum Heredum nomen eis inductum 
eſt, ac ne judicio Parentis, nifi meritis de cauſis, ſummoveri ab ea 
ſuccęſſione poſſunt e 48. 20.7. 
72 . . 9222 F. 
In Suis Heredibus Aditio non eft neceſſaria : quia ſtatim ipſo jure le- 
redes exiftunt”, | - | 2 P. 38. 16.14 
In Suis Heredibus evidentius apparet, continuationem dominii eo rem 
perducere, ut nulla videatur hereditas fuiſſe, quaſi olim hi Domini 
ent qui etiam vivo patre quodammodo Domini exiſtimantur ; unde 
etiam Filiusfam. appellatur, ficut Paterfamilias : ſola nota hac ad- 
jecta, per quam diſtinguitur Genitor ab eo qui genitus fit. Itaque 
poſt mortem patris non hereditatem percipere videntur, ſed magis li- 
beram bonorum adminiſtrationem conſeguuntur. Hac ex cauſa, licet 
non ſint heredes inſtituti, Domini ſunt. Nec obſtat, quad licet eos 
exheredare, quod et occidere licebat ?. | „D. 28. 2. 11. 


Liberorum appellatione Nepotes et Pronepotes, ceterique qui ex his de- 
ſcendunt continentur. Hos enim omnesSuorum appellatione Lex XII. 


Tabularum comprehend *. 2 16. 
| Nec vultum agnoſecit amici, : | 2 


Cum quo praeterita coenavit nocte, nec illos, — 8 
| 7 7 tria in Teſtam. 
Jus genuit, quos eduxit; nam Codice faeva | eee 


Heredes vetat eſſe Suos *. 1 | 2. apud Meer- 
man. The. 


Heres apud antiquos pro Domino ponebatur *. Jur. Tom. I. 


And this ſerves to explain a Law of Tryplioninus : 8 J rune X. 


Si [ Pater] ut Heres, vivo filio, vindictam ſervo ¶ Caſtrenſi] impoſuit. A hg 
Where Heres muſt be Proprietor or Lord, not Heir; becauſe, as Cujaciuss J. . 
juſtly obſerves, the Father was not the preſumptive Heir to the Peculium 5 x. Obſerv. 
Caſtrenſe of his Son. h 16, 

: EE one, Ccc | ” 80 
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© Bacchid.IV, So Plautus ©: 


8. 8. 
Exheredem. fecero vitae 2 

” 7 papa Kan And again ', 4 | | 
2. II. 
. Prandi, potavi, ſeortum accubui, ah uli 


Hanc, cujus heres nunquam erit poſt hunc diem. 


This Heir by the Greek Writers is called Auroxangoriu©., and St. Pay] 


Gal. IV, 7 is fo . rt to allude here, when He writes", Qce x irie dH any” 


viog* el de vic, 9 KAngoroO., If Son, then Heir. 
The Engliſh Law is alſo very favourable to this A en Thus 


if a Man leaves by his laſt Will and Teſtament to his Son, what would 
have come to him by Inheritance, ſuppoſing that Teſtamentary Diſpo- 
SEE: fition had not been made, the Rights, by which this Son ſucceeds and 
acts, and all the Conſequences of that Succeſſion, are the Rights and 
Conſequences of one claiming by Deſcent, and not as Teſtamentary 
Heir : Becauſe it is fitting, that a greater Conſideration ſhould be paid 
to the Diſpoſition of Nature, than the Creation of Law. 
No wonder therefore, that all Law ſhould be ſo tender of the Rights 


of Blood, and ſo jealous of Diſheriſons: 


Qui filium in poteſtate habet, curare debet, ut eum heredem inflituat, 
vel exheredem eum nominatim faciat : alioqui ſi eum ſilentio prae- 


terierit, inutiliter teſtabitur“. 


Inter cetera, quae ad ordinanda teſtamenta Are & fderantur, 
principale Fus eft de liberis heredibus inſtituendis vel exheredandis : 
ne praeteritis iftts rumpatur Teſlamentum. Namque filio, qui in 
poteſtate eſt, praeterito, inutile oft teftamentum . 


Que potuit gitur cauſa eſſe major, quam illius militis, de cujus morte, 
cum domum falſus ab exercitu nuncius veniſſet, et pater ejus, re 
credita, teflamentum mutaſſet, et quem ei viſum eſſet, feciſſet here- 
dem, efſetque ipſe mortuus, res delata eſt ad Cviros, cum miles domun 
reveniſſet, egifſetque lege i hereditatem paternam teſtamento exheres 
filius? Nempe in ea cauſa quaefitum eſt de Fure Civili, poſſetne pa- 
ternorum honorum exheres eſſe filius, quam Pater teſtamento neque 
heredem, neque exheredem ſcripſiſſet nowinatim *? 


9]. 2. 13. pr. 


D. 28 6.30. 


2 Cic. I. de 
Orat. 38. 
And to this Principle is owing, without Doubt, the Catom. which 


obtains at this Day with ſome People, of OY their Son a Shilling, 
_ ang not paſing them over in Silence. 
| | II. | 
Hs Now a Word or two for the Counterpart, the other Side of the 


Ballance, the Obedience and Reverence of Children. 5 
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Meuvnco, ors vlog & 7189. Tere 1 Wp0TuTnre era. Y aure | 
nytiobai rd , Wavlm Ui, funded ga mpeg rum, pence 
Od E Tr auTH eie 5 Wenga, EC ige lai ev Walt, wy wage, 
cure ,- KATH gef 3. * . „ | 
I ſhall be excuſed for dwelling but little here: as this Duty lies level 
even to the moſt ordinary e e And indeed one great Article 
of it has been conſidered already. Briefly therefore every thing is to be 
conceived as underſtood in this Obligation, which can follow the Right 
of that Power or Dominion, which the Father is by Nature and Law poſ- 
ſeſſed of; whatever can be ſuppoſed to flow from the Apprehenſion of his 
ſuperior Judgment and Underſtanding; from the Merit of producing us 
into Being, and ſupporting the Proceſs of Education; the Donum Vitae 
and Beneficium Educationis, according to Valerius Maximus *, So that the * VIL 7. 5. 
Amount or groſs Sum of our Duty may fairly challenge the Appellation 
of Prety, which We have ſeen was ſteadily and uniformly given it. 
Pater et Mater nomina ſunt Pietatis, Officiorum vocabula, vincula 
Naturae, ſecundaque poſt Deum foederatio. Non eſt Laus, ſi vos di- 
ligitis: Scelus, fi odiſtis. : han He 
However there is a Difficulty upon this Head, which muſt be ad- 40 ſupect. 
juſted: ſc, Whether greater Honour is due to our Parents, or our Country? Contovern. 


3 Arrian. ad 


Vt Parentibus, et Patriae pareamus®. P. 1. 1. 2. 
Parentibus, et Diis immortalibus, et Patriae not primum Natura con- : 
ciliat.. | . | I Cic. de Ha- 
| ruſp. Reſp. 


One would think, that by the Poſition of the Words, our Parents have 25. 
a prior Right to our Duty, than our Country. But the contrary is main- 
_ tained in its fulleſt Force; vig. FW | 
If our Parents direct one thing, and the Laws (or Intereſt) of our 
Country demand the contrary, the Ballance is in favour of our Country. 
For 1. Public Emoluments have the Preference to Private ones. 
There ſeems to be in the State a Dominium Eminens, or Paramount, to 
which all inferior Authority mult give place. 


Nam quod ad Jus publicum adtinet, non ſequitur Jus Poteſtatiss . 1», 36. 1. 14. 


2. Private and Inferior Rights relate only to the Good or Intereſt of? 
Individuals: Eminent and Superior Rights deal in the common Benefits 
of Many, and therefore excell the former. 
3 The Father, before the Inſtitution of Civil Societies, might have a 
Shadow of Government, a kind of Patriarchal Royalty. But upon the 


* Memento Te of Filium. Iſtius per ſonae Profeſſio gſt, ut omnia ſua patris eſſe exiſlimet, 
omnibus in rebus ditto ei audiens fit, nunquam eum apud quenquam vituperet, neque vel dicat, 
vel faciat quidguam, quod ei incommodet, cedat etiam illi in omnibus et locum det, adjuvans pro 


virih, 8 


Cee 2-:: Transfer 


Epictet. II. 10. 
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Transfer of Sovereignty from Domeſtic to Civil, much of the Right He | 
had, ſeems to reſt in the Civil Magiſtrate. That is: The Domeſtic Au- 
thority is leſs plenary now, than it was then. The Father has ſtill left 
him a Title to the private Regards of Piety, Reverence, and Affection: 
But that Species of Civil Authority, which they might have had over 
their Families Reſpefrvely, is now conveyed into the Hands of One or 


More, for the Good of the whole Unzver/ally. 
4. The State, in its Injunctions, takes no notice of the Patria Pateſtas, 


allows no Confideration for that Dependance, which the Son owes the 
Father in his private and domeſtic Capacity. It looks upon the Fa- 
ther and Son in the ſame light, lays its Obligations upon each, as if 
they were in pari ' flatu, and never examines, which is Pater- or — 
is Filins-Famihias, 
Filiusfam. ex omnibus th tanguam Paterfam. obligatur, of ob id 
„D. 44.7. 39. Agi cum eo tanguam cum Pater fam. poteſt ?. 5 


The Power of the Father ſeems in ſome meafure to be . | 
n. 2. 4. And to uſe the Words of Valerius Maximus: 


Nec i gnoro, quid patriae venerationi debeatur : verum * onfituta 
privata pietate potiora judico. 


. Though in ſeveral Proſecutions the Law looks upon Father and 
Son (as alſo upon Huſband and Wife) as una Per/ona : Yet in Caſes of 
Treaſon (where the public Intereſt comes to be concerned) this Fiction 
* Nor. 175.3. of Law prevails no longer“. 

6. It muſt be admitted, that the Father himſelf is bound by the Laws 
of his Country. Therefore He cannot by any Authority whatſoever do 
by another, viz. his Son, what He could not do by himſelf. | 

And to this Doctrine all good Writers bear their Teſtimony. 


In ipſa autem Communitate funt gradus Qficiorum, ex quibus quid 
cutque praeftet, intelligi palit: ut prima Dis immortalibus, ſe- 
cunda Patriae, tertia Parentibus, hg gradatim reliqua reli- 


3 Cict, Ofke. 9¹¹ debeantur *, 

in. | 
: Fuſtitiam cole et Pietatem, gude cum magna ſit in Parentibus et Pro- 
+14. Soma. pinquis, tum in Patriam maxima efſe debet *. 

oP Commoda praeterea Patriae ſibi prima putare, 

5 Lucil.I, Sat. Deinde Parentuum, 7ertia jam poſtremaque noftra 5. | 
5 Prior mihi ac potior efus Officit Ratio eft, quod Patriae, quam gud 
„Se ec. VIII. uni Homini debeo *. 
de Benefic. 19. Minime majores lugendum putaverunt eum, * ad parriam delendam, 


et parentes et liberos mterficiendos venerit ; quem, ft ſilius patrem, 
aut pater fi ium occidifſet fine ſcelere, etiam praemio adficrenduns 


?D. 11.7. 35. omnes conſlituerunt . 4 2 Cal 
Cali 
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Calliflratus has recorded this Reſcript of Serverus , 1 D 50 4. 14. 
Si in numero plebeiorum filius tuus eft, quanquam invitus honores ex ® 
perſona filu ſuſcipere cogi non debeas ; tamen reſiſtere, quo minus pa- 
triae obſequatur periculo ejus qui nominavit, jure Patriae Poteſtatis 
| non pores. | | | = 
It was the Saying of Plato, that Children are born to the Republic, and 
for the Republic, rather than their Fathers. Something like this in Vpianꝰ. D. 37.9 1.15. 
Partus enim iſte alendus eſt, quia non tantum Parenti, cujus efſe di- my 
citur, verum etiam Reipublicae naſcitur. 


Cicero puts the Caſe exactly. | i 
Quid fi Tyrannidem occupare, fi patriam prodere conabitur Pater? Sile- 
 bitne Filius? Immo vero obſecrabit Patrem, ne id faciat. Si nihil _ — 


proficiet, accuſabit, minabitur etiam. Ad extremum, ſi ad perniciem 
patriae res ſpectabit, patriae ſalutem anteponet ſaluti patris. 


And much ſuch a Caſe there is in a Chapter of A. Gellius *, which « II. 5. 
contains a Diſpute upon this very Queſtion : 


2yaeri ſolitum eff —— An ſemper, inque omnibus juſſis Patri pa- 
rendum fit? Negue autem ile Sententia, quam primo in loco dixi, vera 
et proba videri poteſt, omnia eſſe, quae Pater juſſerit, parendum.. 
Quid enim? Si proditionem patriae, fi Matris necem, fi alia quaedam 
imperarit, turpia aut impia? Media igitur Sententia optima atque 
tut iſſima viſa eft : quaedam eſſe parendum, quaedam non oble- 
quendum. Sed ea tamen, quae obſequi non oportet, leniter et vere- 
cunde, ac ſine deteſtatione nimia, ſineque opprobatione acerba repre- 
henfionts declinanda ſenſim et relinguenda eſſè dicunt. 


There is a large Fragment in Szobaeus of Muſonius, containing a Dil- 2 germ, 

quiſition upon this Subject, | LXXVII.. 
Ape e X64 π¾Ajꝭju eibec he- Tor; yoreuow, 4 t5w d x; Taparugio) c; 

and very proper to accompany the Quotation from Gellius. It is too long 
to find a Place here, but my Reader will not neglect it. 

The ancient Greek and Roman Hiſtory is full of theſe Inſtances of 
Heroiſm, which are alluded to by Tu/ly and Gellius. But let it be remem- 
bered, that nothing leſs than the certain and unavoidable Danger of the 
Public can juſtify them, or have a Right to extinguiſh our Domeſtic - 
Feelings and Tenderneſſes. As the Emperor very well expreſſes it: 


Licet Legum contemptor et impius fit, tamen Pater et. 3 
| III. | | | 
The yowER oF THE FATHER (for of this I engaged myſelf to ſpeak 
in the third Place) deſerves a particular Conſideration by itſelf. 


As fer omnia obſequendum parentibus, aut in aliguibus rebus id non faciendum «/1 ? 


With 
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With many of the Ancients This was raiſed to a great Degree of 
Sovereignty: with the Romans particularly, ſome of whoſe Writer: 
give it not unfitly the Name of MAIESTASPATRIA. | 

Quandoque Tu, T. Mani, neque imperium Conſulare, neque Majeſtatem 


Liv. VIII. 7. Patriam verituss. | | 

£7 Movit profetto Piſonem Patria Majeſtas, donum Vitae, beneficium 

Mile „%% / (( ( -. -. „„ LY ve 
For that People in the Word Paterfam. included the Idea of Govern- 


ment or Dominion : | 
Non qui ſilium habet, ſed qui dominium. Non enim folum ejus Per- 


7D 50.16 nam, ſed et Fus demonſtramus”. 
128 1 Sed et gratius nomen eft Pietatis quam Poteflatis. Etiam Familia 
3 e magis Patres, quam Domini vocantur *. TD 


, . Apologet . | 
| beg. 31. Edit. This was frequent with the Poets of Antiquity. So when Hy 


Visa. applies to Jupiter, as he does frequently, the Words 
| | | IlaThe avOewv TE Ne Te, 5 
He thereby underſtands his Empire and Command. 
9 IX. Aen. And fo Virgil after him, | = 
. Dum Domus AEneae Capitoli immobile ſaxum 
5 . Accolet, imperiumaue Pater Romanus habebit. 
So that I can ſuppoſe a Pater, who is not a Paterfamilias: as the Son 
who is married, and has Children in his Father's Life-time. (As indeed 
I can v. v. a Paterfam. who is not a Father. For a Minor in Wardſhip 
was always conſidered as a Paterfamilias. There was no Medium in the 
IS caſe. Every Roman Citizen, who was not Fi/usfam. was Paterjam. of 
P. 1. 6. 4  Neceflity '.) "> Cie. XX; | 
Again, I can have the Idea of a Son [Filius] who is not Filiusfamilias, 
712. a Son that is emancipated, and becomes by that Act ſur Juris and 
Independent. (But here I cannot, v:c:jim; have the Idea of a Filusfam. | 
without the Idea of a Son. Becauſe Filius is not capable of two Senſes, | 


as Pater 1s.) 
The Writers of Law, upon occaſion, can ſoften their Expreſſions, and 
conſider this Power or Paternal Empire in a much milder Light: 
Divus Hadrianus fertur, cum in venatione filium ſuum quidam neca- 
verat, quod novercam adulterabat, in inſulam eum deportaſe : quod 
| Latronis magis quam Patris jure eum interfecit. Nam Patria Po- |} 
teſtas in pietate debet, non atrocitate conſiſtere *. | 
The Lex pow de Adulteriis permitted the Father to puniſh his adul- | 
terous Daughter with Death; but permitted nobody elſe: And therealon 
P. 48. 5. 22. given for this Difference by Papinian, is fair and natural. 5 
25 Ideo autem Patri, non Marito, mulierem permiſſum eſt occidere, 


guod plerumque Pietas paterni nominis conſilium pro . . 


P. 48. 9. 5. 


PowER OF THE FATHER. 
The Power of the Father, was of a different-Complexion from all 
other Ideas of Power whatſoever, as Maſter, for inſtance, etc. Although 
there ſeems indeed to have been but little Difference in the Condition 
of the Son and the Slave; nay, in ſome Conſiderations, the Circum- 
ſtances of the latter may ſeem the more eligible of the two. | > 
This Paſſage of Lactantius has been often brought to juſtify the: IV. Div. In- 
Reſemblance : _ 9 „ AG 
Dominumeundumeſſe, qui fit Pater, etiam Juris Civilis ratio demonſtrat. 
Quit enim poterit flios educare, niſi habeat in eos Domini poteſtate m? 
Nec immerito Pater fam. dicitur, licet tantum filios habeat. Videlicet 
nomen Patris complectitur etium ſervos, quia Familias ſeguitur: ef 
nomen Familiae complectitur etiam filios, quia Pater antecedit. Vnde 
apparet eundem ipſum et Patrem eſſe Servorum et Dominum Filio- 
rum. Dentque et Filius manumittitur, tanquam Servus, et Servus 
liberatus Patroni nomen accipit, tanquam filius. etc. 


And as their Condition was nearly uniform during Life, ſo ſometimes 
in their Death, and in the Honours of Sepulture, they were not divided. 


a — SY ; D. | | ; | M. 
NICONI FILIO + EVTYCHETI 
DVL.CISIMO _ VERNAE 


Qu v. MENS. XI. QI VIX. AN. I. 
DIEBVS VIII. MENS. V. DIEB. X. 


PVBLICIA GLYPTE FECIT', e 
However the Adminiſtration of Father and Maſter are widely diffe- 
rent*, and have occaſionally been very well diſtinguiſhed. The Former e Muretr. Var. 
has been not unhappily compared to that Command or Empire, which Lect. VII. 4. 
Reaſon ought to hold over the Affections; where there is not ſo much a 
Diſplay of Rigor and Authority, as a Warmth and Friendſhip of Advice; 
a prudent and calm Direction for the good of the general Syſtem; and the 
Happineſs of the Party in Subjection rather conſulted, than the Arbi- 
trary Satisfaction of the Party in Power. 
Sem ro pev TRUTH QIAG @govewy yOpeverg, 
Qcge wary @ 0101 — I 
Whereas on the other hand, the Dominica Poteſtas does not differ in De- 
gree, but in Sort. As Salluſt very well expreſſes the Empire of the Will 
over the Organs of the Body“, Anim Imperio, Corporis Servitie, magis * Pref. B. 
ulimur, juſt ſuch is the State of Lord and Servant. The Duty of the latter Cadilin. 


12527 AO OT: 4 


7 Homer. O- 
dyſſ. A. 308. 


Hoſpes, profetto haec amice ſentiens dicis, : 
Pei inde atque pater ſuo fili | 


rr 
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is not inſinuated by Blandiſkments and Allurements, but demanded by 
Force and Compulſion, by the Argumentsof Fear, andthe Apprehenſious 
of Inconveniency. The Duty moreover is impoſed not ſo much for the 
common Intereſt of both, asfor the private Eaſe, Indulgence, Satisfaction 
or Emolument of the Party impoſing. And laſt of all, the Servant is 22 
the Hand of his Maſter, as an Inſtrument in the Hand of an Artiſt: His 
Function is what We may call Mechanical. So that when a Maſter makes 
up his own Diſabilities, his Wants and Imperfections by the Aſſiſtance 
of Others, and by calling in, as I may term it, the Artifice of Servi— 
tude, that fine Iambic, which has been fo Many applied to the | 
Mechanical Powers, may find a Place here alſo: 


Tex xgari⁰ẽ,, wv Our Ufa. 


Upon the whole, the Potfeſtas Herilis cannot perhaps be more e finely 
imagined, than in that Repreſentation We oe groan it. It was s ſtruck 


off by a great Maſter ; 
H 2 Yau Fun TE Eupuaſe; 6 pX8s AEENOTIKHN avi 0 T7 Neg 35 
* mp2 J. OpeZews Women X ac 4 ＋ | 
Olit. 3. | 
; To fever r Lupec|st 1 Yuxn. 79 0s T opyave reg it 76 
9 Hierocl. in ure. 
ha 
A +4 And this Similitude of Subjection may poſſibly ſtand for a Reaſon, 
Albion, 1742. why with the Ancients, the Writers of Law as well as Others, Slaves 
are ſometimes denoted by the Term CORPORA. 


D. 21. 2.21, 80 Vlpian 7 

Cum igitur __ Corpus neque Pecunia Emptori abfit 
H Tun beim Tec Mg EMMATA side xareiv — d, rr Tu; dhe 
 evaoyws EQMATA EXQAECEY, i deity Tyv Mie T Wy TWpGTWY 7 


3 Antholog. I. YAMATA WOE rep, 9 Jah oN eveyeigew 
12. | Memos tig ev ew eroporary | 
See Magin I. The Power therefore of the Maſter over his Slave is a Dominion pro- 


392 


Epiphanius 
in Ancorato. 


Miſcell. 12. 
| Gataker. de perly ſo called, and an arbitrary one: The Power of the Father over 


Stylo N. T. the Son, though in ſome Conſtitutions worked up very high, is founded 
cap. X. et. ad; Love, and the Warmth of Natural Friendſhip. Hoc Pater ac Do- 


M, Antonin. 
I. 16. minus tereſt, according to the Comedian *. 
Forner, II. r 
>Y . Quotid, * Super amus Arte, queis Natura vincimur. | 
. + Anima in Corpore exercet tale imperium, quale Herus in Servo. Ratio vero in Appetitu | 


nn 3g bag guale Imperium Politicum eft vel Regium. 
33 & Animus eft id quod Corpore utitur : Corpus vere erga eum infirumenti vice ice fungitur. 


C . 
de * 95 Vu venit ut Serves Corpora nominemus. Idee autem Servos decenter vocavit Cu por, 1 
bitore, etc. == uſum cor porum, ; 


pag. 14. + Servos multes paſcere, et domes multas exſtruere 
Ter. Adelph. Via ęſi ad paupertatem Parat iſina. 


I. 1. 51. 


BO 
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80 Herodotus, „ Thalia, 89. 


| Atyer: IIe a ws Acepeios le. J K did og KapEvons de aer rörx, Kigos, 
de „Harz = ler, 7. tu ijh kus, rail Ta viHala, 0 de, 3 ors X 
zog Te i M oνον , 0 de, ors mig re, Ky ayube . ra ele xa 
„odo. * 
To proceed: The Power of the F ather has its Foundation in two 
Principles, 


I. Jure Sanguinis, 
2. Ture Familids. 


He has one Title to be the Sovereign of his Son, as that Son is draughted 
off from him, is a Piece or Part of Him : And He has another from the 


Genius of that F amily ape where, according to was ral : 5 Odyſſ. IX, 


114. 
Oc ligeũe, 08 4 Exc ᷓ ge 1 


aid, yd anoxuv.F 


(i). Of theſe two Principles, which the beſt and moſt conſiderate Wri- 
ters upon this Subject ſeem to agree in admitting as the Baſis of the Pa/ria 
Poteſtas, the former had a great Regard paid to it by the Ancients : 
To v 2 abr, oixceioy 765 a E, ol 0085, 7 9%, 1 ut 0, ri TW Torr. 
| Tores be z TEKVG oνẽ u, og s cb %. Ta yap EZ QUT Wy o | 
Feen * ro To es cl 87 2 Arittet. VII. 
To To de rita, E 10 Texvov, EG 7 7 Mi, 5 un Xweoby, 6 aoTe utgos * 
avrs' & 8 Id. V. 10. 
This was a Doctrine which fell in. with the Roman Lawyers; of 
whom the moſt diſtinguiſhed were ever of the Stoic School ?, and their » Above, pag. 
Law in conſequence had a Reliſh of that E For let us but 66. ſeqq 
compare theſe Words of Plutarch *, * De lake 
Os Crate pergos ELV0%4 al ro [T0 cg 7515 vasbos, 2 Cwoy, Herres vag 
rag KepTY5 pron Twu 3 lila eu %çHHο A οον, BTW X T0 
£Gpvov, || 
with thoſe of YVIpian *, 5 2. 25. 4.1. i. 
Partus, antequam edatur, mulieris portio oft, wel v iſcerum. 


15. 


8 


* 


Perſae aiunt, Darium fuiſſe Inſtitorem, Cam * autem Dominum, Cyrum vero Patrem : 
gueniam Darius res omnes quaeſtui habebat, Cambyſes aſper erat ac negligent, Cyrus mils, et omnia 
bona illis quae erat aggreſſus. 
+ Imperat autem 222 LE. fan + 
Liberis et V xoribus. 

uod ab aliguo profectum eft, ejus eff proprium, a quo proſectum et, ut dens, aut pilus, aut 
quidlibet ejus, cui inhaeret. Parentes liberos, ut ſe ipſas, diligunt : nam qui ex tis nati ſunt, 
eo ipſo quod ſeparati ſunt, tanguam alteri ipſi ſunt. 

9 Atgui Poſſeſſio, fon Mancipium, et Liberi, uſque er dum parvi fint, neque a patre ſcjuncti, 
Patris in/lar ſunt. 
I Stoici afferunt Embrym efſe partem ventris, non animal. Quemadmodum enim fructus qui 
part 2s ſunt * cum maturueres defluant, ita * ſe res habet quoad Embryon. E 
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POWER OF THE FATHER. 


From this Similarity therefore, as if the Romance of the Party- Bed 


had ſome Foundation in Nature, aroſe the Rig of the Father, like the 
Property of the Owner or the Planter. The Alluſion from the Plough 
has been in ſome meaſure ſpoken to above“, to which much more 


might be added. For it is common in all Writers whatſoever : 


| Tewpytiv, 4 oTeigew, N agoTge av, 1 Purevew, ayabov r YH, Weoyenwe- 
oY : 7 » » 4 
10g, % T0 d. Apepe v Ye WAND ESW , YT g 0; 
\ \ \Þ | 


9 QUT e warde, mug e viel, xi, d NY ?. 


It is from this Conſideration, that the Father and Son in the Eye of 


the Civil Law are looked upon as one Perſon : that the Family of the 
Father never dies while the Son exiſts : and that the Son does not dire 
hereditatem, but by a Fiction of Law was in Poſſeſſion before his Fa- 


5 Above, pag. ther's Death ©. | 
Cum et natura pater et filius eadem efſe perſona pene intelligantur”. 


(2.) In regard to the other Title, that of Family Government, take 
*D Fo. 16. the Words of Vlpian . 15 Gs e 
Jure proprio Familiam dicimus plures perſonas, quae ſunt ſub unius po- 


teftate aut natura aut jure ſubjectae. — 
appellatur, qui in domo dominium habet. - 


Pater autem familias 


Oeconomy (I uſe the Word in its ancient and primitive Signification) 
as it was the Rudiments of Political Government, and might poſſibly lead 
the way to Civil Eſtabliſhments: ſo even after thoſe larger Eſtabliſhments 
were made, had many of its private Intereſts and Rights preſerved to it. 
i. e. The Father's Juriſdiction was leſſened in a greater or leſs Degree in 
every Civil Conſtitution, as it ſuited the Fancy and Pleaſure of the re- 
ſpective Founders, or the Caſt and Complexion of each particular Foun- 


dation. 


But let it be, after the Introduction of Civil Eſtabliſhments, 


of what Extent or Authority ſoever, it is enough for my preſent Pur- 
poſe, to conceive it in any given Proportion. It is impoſſible to imagine 
any Society whatever (of this kind of Union) ſubſiſting without ſome 
Principles of Adminiſtration ; ſomething to be directed, and ſomething 
to be executed. Domeſtic Government therefore, being a Syſtem, 
made up of one principal ſtriking Character, and 4 the reſt, as Wife, 
| Sons, and Servants in a State of Dependency, naturally formed the 
„L. Polit. init. Monarchical Species, and was the reaſon, according to Aritotle?, why 
| all the oldeſt Forms of Government in the World were of that Com- 

lection. For theſe were more immediately copied from the Family 
Plan, while the other Species, as Republics, etc. were the Creatures of 


Time, and the Iflues of Art and Refinement. 


— 


8 


* Agriculturam [per ſomnum] exercere, aut ſeminare, aut arare, aut plantare borum ef! 


xxorem quaerentibus, et non habentibus I berom. Aruum enim nihil aliud g quam mulier, fem:ra 


autem et plantae liberi, triticum guidem filii, hordeum vero filiae. 


It 
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POWER OF THE FATHER. 395 
It is plain from what We have been now obſerving, that the Power of 
the Mother is a Monſter in Law andin Reaſon. Indeed under the firſt 
Conſideration, that of Blood and natural Connection, the Mother ſeems 
to have a Rival Intereſt with the Father, and upon that Principle, the 
Reverence due to each Parent is always undiſtinguiſhable. 


Tye 


P 
A. D ‚ C3346 AOK 


Pietas Parentibus, etfi inaequalis eft eorum Poteflas, aequa debebitur*.* P. 25. 10. 4. 
But as to Power or Juriſdiction, it is eaſy to obſerve with Seneca: l. Contro- 


1 . 89 6 . . verſ. 
Nemo poteſt alium in ſua manu habere, qui ipſe in aliena eſt. 


4 
«+44. i. 
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And accordingly the Filsfam. upon his Father's Demiſe immediately 
ſets up for himſelf, and no Remainder of Power is lodged in the Mo- 
ther, if She happens to ſurvive her Huſband, 


Let us now conſider in what Inſtances this Power is exerted. But as 
that is differently circumſtanced in different Conſtitutions, (for every 
Father is poſſeſſed of juſt ſo much Power, as the Civil Magiſtrate leaves 
him) I am led to conſider the Circumſtances of the Roman Father more 
eſpecially, both from the Nature of my Subject, which is Roman Law, 
and from this Conſideration alſo ; that his Empire ſuffered perhaps as 
little in that Conſtitution as in any; which in other Words, is what 
the Emperor writes after Gaius, 8 J. 1.92 
Jus autem Poteſtatis, quod in liberos habemus, proprium eft Civium , 3 5 bot 
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Romanorum : nulli enim alu ſunt homines, qui talem in liberos la- 10. VII. Po- f 
beand poteſtatem, qualem Nos habemus. 1 = | 1 
This perhaps is not fri&/y true. For many Nations of Antiquity ſeem 7 Pore. os = 
pot y p. 0 "1:88 


to have had it in almoſt as full force as the Romans. The Perſiaus, the; Jul. Paul 
' AEgyptians, the Jews, the Greeks (many of them at leaſt), and the Gauls C. 1. 
had a very abſolute Dominion over their own Iſſue, ſuch as expoſing, ſell- » LL. Artic. 
ing, or laſtly, putting to Death, as Gotligſred upon the Law of Gaius, bag 236. Ed. 
juſt cited, has obſerved. To whom may be added Ariftotle*, AEhian', 1 8 
Sext, Empiricus ', Noodt*, Petit ®, Meurſius, Orſelius , etc. 5 Ar Gi 
| | | | add Caii 


1. One great Inſtance of the Subjection of the Son was his Incapacity gens - 2 
10ny „Ha- 


to enjoy any Property. For with the Slave, He was, in great meaſure, nn gre: 
the Property of another. Whatever therefore He acquired, He ac- piric. Seneca 
quired for his Father“, not for himſelf, juſt as the Slave did with the Armin col. 

. j . ected by Hei- 
Ancients, and the Apprentice of the Moderns does now in the Courſe nece Antiqq. 
of his own Trade and Occupation; and He was ſo far from being able II. 9. 1. 
to make a Will, that the Permiſſion of his Father could not convey to COON pag. 
him that Privilege“. e | | P. Nannii X, 

e 8 D d d 2 | To Miſcell. 5 


*]. 2. 12. pr 
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Toremedy therefore, what would ſometimes prove an Inconvenience, 
the Art of the Roman Lawyers invented, and the Connivance of the 
Roman Law indulged, the Fiction of PRCVLIIVNM: 15 
Lucrum ingens facio, praeterquam mii neus pater 
| Dedit aeftimatas merces, ita peculium 
7 Plaut. Mer- Conficio grande . | 
cat. Prol. 95. 5 f x 
: By Peculium was underſtood the very oppoſite of Patrimony. For as 
a Son, during his Subjection, could not be ſeized of Patrimony, fo on 
the other hand, no P. fam. was capable of Peculium. ; 
P. familias liber peculium non potęſt habere, quemadmodum nec ſoruus 

P. 50. 16. Song To 1 | | 

182. | 5 : | | 

» Dig. Lib. Peculium therefore“, with reference to a Son, was Vniverſitas Bonorum, 

XV. Tit. I. quam Filinsfam. Patris [with regard to a Slave, guam Servus Domini]! 

| doluntate, a paternis [vel dominicis] rationibus diſtinctam et ſeparatam poſſi- 

= 754 debat *. 9 = | | | | 
20d. N 
J. 545 eod. Vet. Glaſſae, 3 : Rs | 
Peculium. Keno TE i annoſpice C ucia d, TET ecu, Vis N dh. 

C. 3.28.37. The Peculium of the Son was divided into Military and Pagan *. The 
Meaning of which is this: As the Army was the National Profeſſion, it 
was of Conſequence the moſt creditable, and the moſt diſtinguiſhed 
with Honours and Emoluments. One of which Emoluments was, that 

| whatever the Son acquired by the Service, nay, whatever was. con- 

P. 49.17. 11. ferred upon him by his Father or Friends to qualify him for it, He ac- 
quired to his own abſolute Uſe and Property, and in that Eftate was 

Dig. Lib. confdered as a P. ſam., and had all the Rights of ſuch +. 

XLIX. Tit. | | 

XVII. De Nam guae ſunt parta labore 152 

"> pooh bb Militiae, placuit non efſe in corpore cenſus, 

% Tat: Omne tenet, cujus regimen Pater 5. e 8 

XV. 52. He could diſpoſe of ſuch by Will, and, as He was here in the Capacity 


of a P. fam. the Inheritance by the general Di 
. longed to this Heirs, and not to his Father*. 
This therefore was called Peculium Militare, or, more frequently in- 
_ deed, Caftrenſe. And whatever Peculium, or private Property, was not 
of this Caſt, was called, by an old and well known Diſtinction, Pagan. For 
with the Romans whatever was not Military, however honourable, or 
however creditable, was comprehended under that Expreflion. Juſt 
as we diſtinguith in common Speech, between Natural and Moral, as 
if whatever was not the Former, muſt be the Latter. So we talk of 
Moral Evidence, of Things being Morally impoſſible, Sc. 
The Peculium Paganum therefore was Filii non militantis: whatever 


hs became ſeized of by any other meaſure than the Profeſſion of Arms. Be 
| | x 5 tween 


ſpoſition of Law be- 
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tween theſe, if I was to follow the Emperor 7, could inſert a Peculium : c. 3. a8. 3y. 


n tho nas 


8 — r - N 
8 . eee. « 


of a middle nature. | 1 
Vel enim Paganum / Peculium, vel Caſtrenſe, vel, quod medietatem 9 
inter utrumgque obtinet, quod Quaſi-Caſtrenſe nuncupatur. F i 
But I rather chuſe to conſider it thus, 4 ö 
„„ Peculium | [ | 
_ Mrlitare. Paganum. f 

Caſtrenſe. Ruaſi-Caſtrenſe. Profeetitium. Adventitium. 


The Nuo9ſi-Caſtrenſe was Fiction upon Fiction. Whatever was acquired, 
ratione Forenſis Militiae (as there is not- an- imperfect Relation between 
theſe two kinds of Controverſy *) in ſhort all Salaries, Stipends, Fees and « Above. Page 
Emoluments ariſing from any of the liberal Profeflions, was conſidered 38. and 86. 
in the ſame Light, as what was earned in the ſervice of the Public: and 
both Eſtates. were enjoyed exactly in the ſame manner, at leaſt to all 
purpoſes that we have any occaſion to be concerned about. 
And as for the reſt we only need to be juſt. acquainted with their 
Diſtinction and Deſcription. 5 | 
The Peculium Paganum or Non-Mzilitare was either Profefitious, viz, 
Quod ex re, vel occaſione, aut contemplatione Patris ad Filium proficiſcitur ; 
or Adventitious, Such as came not ex Re Patris, but by ſome other 
means, as the Mother's Eſtate, &c. | 
The Rights of theſe differed much as to the Conſiderations and Nature 
of Enjoyment, Property, Uſufruct, Inheritance, &c. but are of little 
concern to thoſe that live under a different Adminiſtration of Law. 
2. Another Power, which the Roman Father was poſſeſſed of, is: 
| repreſented as a very conſiderable one, and attended with ſome extra- 
ordinary circumſtances. The account, which Dionyſius Halicarnaſſen- 


is gives of it', is as follows: | Il. 25. 
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«« The Lawgiver of the Romans did not ſtop here ¶ He means thepower 
* of Life and Death, for he recites That firſt, and then proceeds with This] 
but gave the Father a Right to make Money of his Son, to carry him 
„to Market, till he had gone through his Hands three Times: which 
* made the Condition of the Son much harder than that of a Slave. This 
vas ſo conſiderable a Law, that, though of Regal Extraction, and of a 
* Tyrannical Complexion, it was adopted by the Decemviri, and paſſed 
under the Notion of a conſtitutional Principle, or one of the Mores Pa- 
tri into the XII. Tables, where it ſtood in the fourth Title or Section. FOES | 
* £x cry wiki, Theſe Legiilators durſt notdropit. Norcananyone g, PTR. 
ſay, it was of theirownframing. For it muſt be as old as the Foundation 
* of their City, becauſe. We findit exꝑlained and amended by Numa, Who 
| NE b | | 64 uo 
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| % ſucceeded the Founder in the Government. For by his Conſtitution 
* thoſe Fathers were denied this Power when they had once given the 
Son their Conſent to marry, and bring a Wife into the Family.” 


This Right inherent in a Roman Father muſt at firſt fight appear to 
all Readers, very ſtrange and unnatural, and to ſome perhaps ridicu- 
lous. Indeed it has appeared ſo to Many, inſomuch that great Pains 
have been taken to divert the Letter of the Law from the unnatural 
and unconceivable Rigor of it, to a fair and intelligible Meaning. 

It is not to be doubted, but that ſome of the old Conſtitutions of this 
Country, as they ſtand upon Record, were only Forms or Rituals, ſome 
Ceremonials attending a ſolemn and legal Act, and which to us at this 
Diſtance may carry no Senſe or Meaning, or perhaps a harſh and abſurd 
one. The Teftamentum per des et libram, which required an imaginary 
Deed of Bargain and Sale, and the Attendance of ſeveral Characters to 
aſſiſt in the Operation, was poſſibly of this allegorical and ſhadowy Sort, 
The Furtum per Lancem et Licium conceptum, as it is called, (but, I think, 
notrightly) may poſſibly have been another. This has been the Subject of 

2 Amerbachii Many Conjectures, and many Hypotheſes have been produced upon it, 
Epitlola ad moſt of them differing from thoſe that went before, and all poſſibly from 
Tee the Truth and Meaning. And I will not contend with thoſe, who have 
Meerman, T. reſolved this Act now under Conſideration, into a peaceful and harmleſs 
i Ceremony, which went along with Emancipation. Emancipation was an 
8 Act, diſſolving the Family-Subjection, that by the Cuſtom of his Country 
. the Son was liable to, through the whole Period of his Father's Life, and 
T. . from which neither Civil Power, Office or Dignity, could give him a 
r legal Diſcharge, till YuHtinian thought fit to make ſome Abatements. 
3 3 64 688 However, Thoſe who love to refine upon the Myſtery and Abſtrac- 
Galvanusde tion of Antiquity, may find ſome Check from what I obſerved for- 
8 merly upon a very good Principle laid down in the Digeſt, in rela- 
M. Tatius a1- tion to this very Subject, 1 | 


5 © d I- 4 . ; . . . : . . k 
has Talia, Non omnium, quae a Majoribus conſtituta ſunt, ratio reddi poteſt. 
ex edit. J.n1 a | 


Cola. Teaj, It is unreaſonable to grind down Antiquity to ourown Sizeand Stand- 
1714. L. cin ard, and to imagine that no Conſtruction ſhall ſuit their Meaning ſo well, 
eee as that which falls in with the preſent and popular way of Thinking. 

T. VII. If I have the IIl- fortune to be deemed of this Number, becauſe I ſome 
Abr.Wieliog time ſince endeavouredatacandid Interpretation of a Law, which carried 
Marp. 17 19.8. Barbarity and Reproach along with the Mention of it; I cannot help it. 
* My: Let the Good-natureofthe Undertaking plead ſomething in Excuſe, if the 
Heinec. An. Succeſs of it will not amount toits Juſtification. When I took upon myſelf 
tiqq. Rom. this Defence, 1 found that Many of the old Roman Lawyers conteſt 
os ot ink very early, that there were ſeveral Things in that Legiſlation which were 
Above, Fag. not to be accounted for upon common Principles. And after this the | 
ont Authority of G-///us was of little Weight with me. I never looked en 
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him in the Light of a Lawyer, and (though I profeſs a great Reverence, * 
to ſay no more, for the Writers of Antiquity) I could never conſider 'R 
him as very great in the Capacity of a Critic : who has left this Gramma- 7 
tical Problem behind him, as an Exerciſe, or Tryal of Genius, which ; 1 
is not beyond the Reach or Penetration of an ordinary School-Boy: : I 
Cum de natura atque ordine literarum difſereret | Mgidius] quas 4 
 Grammatici Vocales appellant, verba haec ſcripſit, quae religuimus "i 
inenarrata ad exercendam legentium intentionem : 9 

A et O ſemper principes ſunt: Jet Y ſemper ſubditae: Eſubit . | 1 
et praeit. In Euripo praeit, ſubit in AEmilio. Si quis putat k [ 
praeire in his verbis, Valerius, Vennonius, Voluſius; aut F 1 
in his, Jampridem, Jecur, Jocum, Fucundum, errabit, quod | | =—_ 

hae literae cum praceunt, ne vocales quidem ſunt *. : begs XIX. A 
However Gellius has his Merits, which I would not be underſtood | bl 
to diſpute by any thing I have here ſaid. | i 
If I was to account for any Rule of Law, which carried with it a 1 
ſeeming Impropriety, the beſt Teſt will be, not the Conceit of lower 1 


Ages, or the Caſt of popular Apprehenſions, but the Manner and Diſci- 
pline of thoſe Times, where theſe Cuſtoms had their Original, and poſ- 
ſibly a proper Conſiſtency. And this is one of thoſe Conſiderations, that 
makes the Knowledge of Antiquity ſo uſeful (ſome may be willing to 
add, ſo neceſſary) to a Lawyer. Sir H. Spe/man ſomewhere condemns 
the Common Lawyers of his own Time, for the ſmall Acquaintance 


OST 


8 r * le 2. - 5 3 L 
VETS gy Toy = or ror roo > ar Fr 
7 4 20 "IA „„. r 2 + ks 2 CY 


* 
— ESR INES * _— IN ""T WER 'T 
L one oP n  REAEI IN ED 


they had with the Principles and Rationale of their Profeſſion. We 
gare all for Profit,” ſays He, and /ucrando pane, taking what We 3 
« find at Market, without enquiring whence it came.“ | | 4 
That great Writer upon theſe Principles attempts to account for a b 
ſeemingly odd Practice attending the Jury in our Courts of Law; who, 1 
after Evidence given, are denied the Uſe of Meat and Drink, etc. till 1 
they conclude in their Verdict. The vulgar Conjectures upon this Head 1 
are moſt of them inſipid and unſatisfactory. Sir Henry gives it a very | E 
_ probable Turn, which He confirms by ſeveral Capitularies, and Laws 7 
of many Nations, who had a common Original with us, ; bf 
Pt Judices [and ſuch are our Jurors] jejuni cauſas audiant et decer— 4 
nant *. 5 | | 5 LL. Longo- Wo | 
| 7 3 3 bard. Lib. II. . 
The Intemperance of our Northern Anceſtors, He imagines to have Tit.L11. Cap. 1 
given occaſion to theſe Reſtraints. For though Eunius, as it is ſaid of him, + 1 
Aunguam niſi potus ad Arma 0 | 1 
Preſiluit dicenda ——- | | x 
yet ſuch a Temper and Situation of Mind. would very ill ſuit with the | = 4 


Adminiſtration of Juſtice. | 4 
5 1 T. But i 
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But it is of higher Date, than where He ſets it: 
Haec eft Cauſa Debiti inter Fidejuſſorem et Debitorem : ideoque re- 
\ Jpondere non teneor poſt Meridiem, cum nulla cauſa poſt Meridiem 
| orari debet*. . . 
It was alſo the Practice of the Romans, 
H ble Wepa Eg rig Wornoig TE Ta dnpooia X OTERIC Dr 
16 5 5 | | ET.” 
Quidam medio die interjunxerunt, et in poſtmeridianas horas aliquid 
levioris operae diſtulerunt. Majores quoque noſtri novam relationem 
poſt horam decimam in Senatu fieri vetabant *, 
Nay, it is as high as Homer : 
eedouew Je wor Yen 
Od Jug d ems dogov ano a 
| Kpivuy veixes mona d urg oft aigyu ?.fÞ FE 5 
This explains that Conceit of the Epigram (ſee my Tranſlation of 
it in the Margin), | 3 


yo enbev e. 


7 


EE wpas porbog inavwT ac ai de PET arg 
TED ge ZHOI Atyuc: Beoroig || 


There is a Decency and a Propriety, that Matters of great Regard 
ſhould be tranſacted in the Youth and Spring of the Day, at a Time 
when the Judgment is the leaſt clouded, and the Faculties of the Mind 
are in their beſt Vigor and Activity. 50 | | 

Thus the Solemnization of Matrimony with us, an Act of a very ſe- 
rious and important Nature, is confined to that Time of the Day, and is 
not, in that reſpe&, diſpenſed with by the common Ordinary. And in a 
Synod held at Wincheſter, A. 1308. it was required, That 7he Bride and 
Bridegroom ſhould be faſting, when they made their Matrimonial Vow. 


Item, quia in Perſonis Ebrus legitimus dici non debet Conſenſus, inhi- 
bemus, ne in Tabernis per quaecunque verba, aut niſi jejuna ſaliva, 
Vir aut Mulier de contrahendo Matrimonio ſibi invicem fidem dare 
praeſumant *. | 


e 


— 


* Meridies plurimis oft terminus et meta rerum publicarum et ſeriarum conficiendarum. 
+ What time the Judge forſates the noiſy Bar | | | 
To take Repaſt, and ſlills the wordy War. port. . 
Ser Herae laboribus ſuficiunt : ' quae vero proxime ſequuntur, [ſc. Z. VII". 
| H. 


Suisliterulis admonent homines VIVERE, VIII“. 
79 8. 1X. 


EP | 
Ts 
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To return to my point, which was the Liberorum Venumaatin, the | 
Authors to be conſulted are theſe that follow; viz. Vlpran*, Marcilius * Tit. X. 
and Ritterſbuſius, Nannius*, Sigonins*, Gravina”", Heineccius *, D' Ar- don the XII. 
naud?, beſides many Others, who have touched upon it occaſionally. 8 en 
If it is to be underſtood of ſome Rite or Form attending Emancipa- 5. 1 
tion, which was the Suſpicion of many excellent Lawyers long ago, ede jure Civ. 


I ſhould think it was alluded to in theſe Words of the Emperor”: 2 p > 
| | | | 3 0 LEE 3 11g. J. C. II. 
Praeterea Emancipatione quoque dgſinunt liberi in Poteſtate Parentum 25. 8 
ee. Sed Emancipatio antea — per antiquam legis 05ſervationem 1 yy 4.4 9 
procedebat, quae per imaginarias venditiones et intercedentes ma- r 3 | = 
numiſſiones celebrabatur. . 
| | 5 J. 1. 12. 6. 


Caius, in what is left us of his Inſtitutes *, is more expreſs and par- I. 6. £ 

ticular : „ 1 | | 
Item per Emancipationem Filifui Furts effictuntur. Sed Filius maſculus 
tribus Emancipationibus de Potęſtate Patris exit, et ſui Juris 

citur. Mancipatio autem, hoc ęſt, Manus Traditio, quaedam ſimi- 

htudo Venditionis eft : quia et in Emancipationibus praeter illum, 

hoc eft, certum patrem, alius pater adhibetur, qui fiduciarius nomi- 

natur. Ergo iſte naturalis pater filium ſuum fiduciario patri man- 

cipat, hoc eſt, manu tradit : a quo fiduciario patre naturalis pater 

unum aut duos nummos, quaſi in ſimilitudinem precii accipit, et ite- 

rum eum, acceptis nummis, fiduciario patri tradit. Hoc ſecundo et 

tertio fit, et fic de patris poteſtate exit. Quae tamen Mancipatio 
ſolebat ante Pragſidem fieri, modo ante Curiam facienda eft : ubi 
guinque teſtes, crves Romani, in praeſenti erunt, et pro illo, qui 
_ Libripens appellatur, id ęſt, iateram tenens, et qui Anteſtatus appel- 

latur, alii duo, ut ſeptem teſtium numerus impleatur. Tamen cum 

tertio mancipalus fuerit filius a patre natural: fiduciario patri, hoc 

agere debet naturalis pater, ut ei a fiduciario patre remancipetur, et ._ 
a naturali patre manumittatur : ut ſi filius ille mortuus fuerit, ei in —_ 
 hereditate naturalis pater, non fiduciarius, ſuccedat. 
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And indeed, if it is otherwiſe, how ſhall We account for the following | 
Words of the Emperor Cor/tantine®*, who aſſerts that the Patria Poteſias 3 C.s. 45. uli. 
was never raiſed fo high, even in the Zenith of its Authority, as to effect | 
the Liberty of the Children: Which with good reaſon all their Books call 
Res Tnaeſtimabilis? But here follow thoſe Words of the Code: 


Libertati a majoribus tantum impenſum eſt, ut Patribus, quibus Jus 
Vitae in Liberos Neciſque Poteſtas olim erat permiſa, libertatem 
eripere non liceret. | | 


And yet very low down in the Empire, Egeſtas was allowed a good 
Plea for ſelling a Child, as We may lee in the ſame Code. C. 4. 43. 2. 
| | | E e e . But 
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But I know to this it will be anſwered, that by Sale the Liberty was 
only ſmothered for a while, not extinguiſhed. For the Slave who was 
manumiſed, became a Libertinus only, the Son came out Iagenuus. A 
Privilege which Manumiſſion could not canvey, though it might di/cloſe 
or unfold it. And moreover, the Defenders of the Letter will be apt 
to ſay, what is often ſaid upon theſe Occaſions, that the Practice, ſuch 
as We have juſt now ſeen it in Caius, was not according to the original 
Inſtitution, but came in the Place of it, when either the Rigour, or the 
Abſurdity of the Fact compelled their Fore-fathers to lay it aſide. And 
indeed, upon the Matter, nothing can be given as certain. For, as this 
Power, be it what it will, had its Origin in Greece, it muſt firſt be 
accounted for there: and it muſt be confeſſed, that at this Diſtance of 
Time there are ſeveral Points in thoſe Conſtitutions, which will not 
eaſily admit of a fatisfaftory Explication. | 
(3). Another Power, which was much more conſiderable, is much {| 
leſs controverted, the Power of Life and Death. Take the Account 
II. 26. given of it by Diony/ius*: | ye = 
& Romulus gave the Father an unlimited Power over his Children. He 
«© could confine them, beat them, employ them in the moſt laborious 
e Services, and, in ſhort, could put them to Death. Although theſe Sons, 
i at that very time, were employed in the Service of their Country, or 
had received the Acknowledgments of that Country, in the Honours 
«« She had to beſtow. Upon which account it has happen'd, that when 
© ſome extraordinary Perſonshave been making a popular Harangue, and 
* not very favourable to the Intereſts of the Senate, They have been 
forced from the Reſtra by their Fathers, and put to Death by them in 
% what manner they pleaſed : and not a Magiſtrate has dared to inter- 
<* poſe. I need not mention the military Executions of this Sort. The 
Story of Manlius Torquatus, and Others, are upon Record.” | 


4 Cic pro Thus the Form of Adoption ran : | | 
Demo. $29 AVCTORNE ESSES, VT IN TE P. FONTFIVS VITAE NE- 
„ CISQVE POTESTATEM HABERET VT IN FILIO*? 


_ And this is what made the ſame Writer in the ſame Oration * obſerve: 
atilin. 56, | | 


- 21 * 4+ Patrem Tuum, Civem optimum, clariſſimi Virs filium : qui, fi viveret, 
14 » o - * * . * * 
Oroſ. 111. 8 9ua ſeveritate uit, Tu pręfecto non viveres. | 


Vg Max. This Power therefore cannot be diſputed, as the Inſtances of it are 


Di n. Halic, frequent. So Marn/ius* put his Son to Death for fighting againſt Or- 


VIII. 79. | . . | CES 
Aurelie ders, though victorious, For, as Paulus writes”, | 


pa; on Diſciplina caſtrorum antiquior ſuit Parentibus Romanis, quam Charitas 
ICETO 1, de li : 
| liberorum. 


Fin. 17. | 
9.49 15-19. Pefore the Inſtance of Manlius ſome have imagined a ſimilar one of 
1 2 A. Peſtumius the Dictator: which yet Livy doubts of. 5 

33 1 * „ A very 
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A very remarkable Inſtance of this Sovereignty occurs in the Progreſs 
of Cataline's Conſpiracy: e | 
Fuere extra Conjurationem complures, qui ad Catilinam mitio profecti 
ſunt. In his erat Fuluius, Senatoris F. quem retrattum ex itinere 
Parens necari juſt ?. 5 1 | 8 Salat. B. 
Valerius Maximus records the ſame Story, and adds, that the Exe- , 25 53 
cution was prefaced with theſe Words: N 
Non ſe Catilinae illum adverſus Patriam, fed Patriae adverſus Cati- 
linam genuiſſe. | 
And the Account given of the ſame Fact by Dion Cafſius* is worth citing: » xxxv1, 
AJXov 0s S io, cd Order, br 0 W rng antrpae, . YE 9 30. 
por®- (dc il do TET & id rei w oνuͥ ag. Luxor yap d ty HANG, 
2 57. UT Joi, ch 0 10. r. a αi TOwy G E jw . : 
J find this Act of the Father greatly reſented, when attended with 
any Shew of Cruelty, or Marks of an arbitrary Temper. 


Erixonem Eq. R. memoria noſtra, quia filium fuum flagellis occiderat, 
populus in foro graphits confodit. Vix illum Auguſti Cagſuris Aueto- 
ritas infeſtts tam patrum quam filiorum manibus eripurt *. 8 e de 
And let my Reader carry with Him the Remark, that This was not 
an abſolute Licence of Power to be executed in a wanton or lawleſs, 
in an arbitrary or uncontroulable Manner, at Diſcretion, at Mercy, 
and pro libitu. It appears generally to have been a regular Juriſdiction : 
where the Domeſtic Magittrate * fate in Judgment, inſtead of the Civil + Dion. Halie. 
: one. 25 . | Pets 22. 
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Recognitione Equitum, Juvenem, probri plenum, fed quem pater proba- 
 tiſſimum ſibi adfirmabat, fine ignominia dim:fit, habere dicens Cen- 
ſorem ſfuum. TT 5 Sueton. | 

To begin with the Author I was obliged to lately: ZI 
Ccogniturus de Filio T. Arius, advocavit in Concilium Caefſarem Au- 
guſtum. Venit in privatos penates: aſſedit: pars alieni concilii uit. 
Non dixit, Immo in meam domum veniat. Quod fi factum eſſet, 
Caeſaris futura erat Coguilio, non Patris. Audita cauſa, excuſſiſ- 
que omnibus, et his quae adoleſcens pro ſe dixerat, et his, quibus 
arguchatur, petit, ut ſententiam ſuam quiſque ſeriberet, ne ea 
omnium fieret, quae Catſaris fuifjet *% 5 Senec. I. de 
There cannot be larger Aſſurances of a legal Judicatory. Aſſeſſors (one SO 

We are aſſured of, poſſibly all) of great Diſtinction, Character, and Au- 

thority. A ſolemn Confiſtory : the Limits of the juriſdiction aſcer- 

tained : Appearance given : Plea, Informations, and Sentence. 
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* A. vero Fulvium Senatorem [rather Senatoris filium] ipſe Pater necavit. Nec tamen, ut 
quibuſdam videtur, ſine exemplo cum privatus efſet [that is, /ine magiſtratu] lac fecit. Nam et 
alii multi, non tantum Conſules, verum amnino privati hamines, ſuas ſilias interemeruat. 
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44% POWER OF THE FATHER. 
To theſe may be added the Caſe 


Dion. Halic. . of Spurius * us? 

"47 1.84 ZN = of [another] T. Manlius, 

Flor. I. 26. | of L. Gellius?, 

1 | of Fabius Eburnus'. 

14. ales. Which are attended with the Expreſſions, — cognita domi cauſa — 
V.8. 3. Concilio neceſſariorum — adhibito propinquorum Concilio — decreto propin- 


* 2 quorum — inſpecta diligentiſſime cauſa — diligentiſſime auditis teſtibus — 


Cie. L. de Fin. cognitione ſuſcepta domi conſedit, etc. Which plainly | ſhew the Nature and 
5 Tenor of the Proceſs . 


Id. Valer. V. All this is agreeable to the Roman Conftinution , as well as to Reaſon: 


9. I. 
aintilian. - © Negue enim inaudita cauſa yuenquam damnari Aequitatis Ratio pa- 


Declam. III. titus. 


17. . . 
k . hs, Interfici indemnatuin guemcunque hominem etiam XII. Tabb. dec reta 


pag. 358.  vetuerunt *, 
. 48. 17.1. Vos appello, Leges, Judiceſque Romani. Nempe poſt patrat a facinora, 


Pr. 
34 
+ Salvian. I. 8. nec quenguam ſeeleſtum indemnatum impune voluiftis occidi 


de Provident. To this may be added an Argument à Fortiori: That if Romulus did 


* + x not allow a Father to expoſe a monſtrous Birth, without impannelling a 
de CD. 19. Jury of the Neighbourhood ©, much leſs would he confer upon him a 
Add At. Power ſo unlimited and fo arbitrary, over the Body of a Roman. 
1 Laſtly, Seneca ſpeaks of it as an Inſtance of Magiſtracy, not Tyranny: 
III. 22. Quia utile eſt Juventuti regi, impoſuimus illi quaſi domiſticos magi- 
1 ſtratus, /ub quorum cuſtodia contineretur“. 

„I deBenef. It muſt not however be diſſembled, that ſeveral Inſtances of this 
31. Paternal Power were tranſacted without the Forms of Juſtice, as far 


: as appears to us; as the Caſe of Manlius, and Fulvius lately produced. 
* Valer. Max. To which may be added that of Pontius Aufidianus* , of P. Atilius Phi- 
wp : * liſeus o, and of Fabius Cenſorins *. 
„ ibid. g. vill add one Inſtance more from Plutarch *, which is that of 22 
Oroſ. IV. 13. Brutus, who in the Latine War treated with the Enemy about betraying 
Parallel. Gr. his Country, and opening to them the Gates of the City: | 
os 6. Oco pobeis 0 eig vo yer Ab mcg AUZiAngies. KaooO de cigte 
6 ; 0 l br KATEKAECE, x; NH de beige, 9 aTHAOV eppney . | 
1 A Story fit to be matched with that of Pauſanas *; and Plutarch 
in his Zeal for Paralleliſm could not miſs it. But there his Author 
_ [Chryſermus] differs from other Writers in ſome Particulars. It was the 
Mother of Pauſantas, if the beſt Accounts can be credited, and not the 
Father, with Chry/ermus; nor was the Fatherof Pauſanias called Ageflaus laue 


hs deprehenſus vere confugit ad 3 2 Auriliatricis. Calſius vera 3 gut 
fegnifer 21 incliſit, et fame necavit, et inbumatum projecit. , 
1 nce 


POWER OF THE FATHER. 405 
I need not inform the Reader of Antiquity, that a Spartan Mother, in 
public Spirit, could rival a Roman Father. 
Icannot cloſe this particular Articleof the Domeſtic Sovereignty, with- 
out referring thoſe, who want farther Information upon the Subject, to a 
Treatiſe compoſed by Bynkerſhoek, and entitled, De Fure Occidendi, Ven- 
dendi, et Exponendi liberosapud Veteres Romanos *. And moreover, as to the: Opuſe. Tom. 
Liberty particularly, which the Ancients took in Expy/ing their Children, T: I | 
that is adjuſted with great Accuracy by Ger. Noodt in a fingular Treatiſe, Sheng 
intitled Julius Paulus, five de Partus Expoſitione et Nece apud Veteres. 
But it is time to conclude this Chapter, which I ſhall do with obſerving 
how this Roman Principle in Proceſs of Time loſt its Rigour and Severity. 
It has been imagined, that It had abated before the Lex Julia of Au- 
guſtus, which gave the Father a Power of killing his Daughter taken in 
Adultery. For, as a good Civilian argues, where was the Neceſlity of 
creating this Authority by an expreſs Statute, if He was poſſeſſed of it be- 
fore? And if the Power of the Father could give it him, He had it before. 
Patri datur Jus occidendi adulterum cum filia, quam in poteſtate ha- 
bet. Itaque nemo alius ex patribus idem jure faciet. Sed nec filius- 
Jam. Pater“. =O 
Sufficit Patri, fi eo tempore habeat in poteſtate, quo occidit, non quo in 
matrimonio collocauit. Finge enim poſtea redactam in poteſtate*. 1. 23. f i. 
But this is doubtful, as We have ſeen this Power alluded to by the Em- od. 
peror Claudius. It was poſſibly dying away inſenſibly by ſilent Concur- 
rence, and the Work of Time. The Refinement of Roman Manners, and 
the Article of Humanity, might wear it down, by checking the Practice, 
without diſputing the Principle. And this is the Sentiment of ſome Civi- 
lians. Others again with Cyjaczus” imagine, that when the Emperors be- v1. Obfere. 
came poſſeſſed of abſolute Dominion, this Rival Juriſdiction was looked '7- 
upon with an evil Eye, and therefore reſtrained by particular Conſtitu- 
tions. And it is the Conjecture of more than one, that when Antoninus 
Pius ſet bounds to the Power of the Maſter", He could not poflibly «j. x. 8. 2. 
overlook that of the Father. But this 1 ſaid was Conjecture. 
What follows is more certain : The Power of Lite and Death was 
looked upon as obſolete, when Paulus the Lawyer and Vpian wrote. 5D. 28. 2. 11. 
Paulus and Vipian lived under Severus Alexander. P. 48.81. 2. 
And that Emperor moreover in a Reſcript to Artemidorus A. C. 228. 
diſallows it: | 85 | 
Si Filius tuus in poteſtate tua eſt, res acquiſitas tibi alienare non potuit. 
Quem, ſi pretatem patri debitam non agnoſcit, caſtizare jure patriae _ 
poteſtatis non proſiberis: acriori remedio uſurus, fi in part contu- 
macia per ſeveraverit ; eumque Pragſidi Provinciae oblaturus, dicturo 
ſententiam, quam Tu quoque dici volueris *. 0.8 4%. 3 
Fathers were reſtraĩned particularly from ſelling their Children, by the 
Emperors Diocleſian and Maximian'”, about the beginning of the Fourth c. 41 * 
Century, .- | 8 8 About 
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4 POWER OF THE PATHER. 

About the Year 315, the Emperor Conſtantine directed an Edict to 
all the Cities of Taly, wherein He declared, that to prevent the Mur- 
der of Children, which was too frequent and ſcandalous, the Public 

ſhould be bound to maintain the Children of thoſe who were not able 
41.1. C. The. to provide for them *. | He I - | 
od. de alimen- In the Vear 319. He laid the Ax to the Root, and made it Capital: 


tis quae ino- | . 
pes, etc. Si quis Parentis aut Filii, aut omnino Adfetticnis ejus, quae nuncupa- 


' trone Pbarricidii continetur, e rage ans Ave clam, five palam 
id eniſus fuerit, poena parricidu teneatur, et neque gladio, neque 
ignibus, neque ulli alli ſoleuni poenae ſubjugetur : ſed inſutus cules, 
cum cane et gallo gallinacea et vipera et ſimia, et inter eas ferales an- 
guſtias comprehenſus ſerpentium contubernus miſceatur : et, ut regia- 
us gualitas tulerit, vel in vicinum mare, vel in amnem projiciatur, 
ut omni elementorum uſu vivus carere incipiat, et ei coelum ſuperſiiti, 
C. 9.17. unic. terra mortuo auferatur *. | 5 


All this related to grown Children. Expoſing the recens natos and 
ſanguinolentos was yet in Practice. This the fame Emperor alſo re- 
51, 1. C. The- ſtrained by a Conſtitution A. 331% ; 
* A. 365. Valentinian and Valens, by a Conſtitution conferring, or 
5 poſſibly confirming, the Patria Poteſtas to others beſides the Father, 
ſuch as Uncles and other Relations, ſeem to confine that Power to 
moderate Correction only — Quod fi Atrocitas facti jus domeſticae emen- 
20. 9. 15. unie. dationis excedat, placet enormis delicti reos dedi Fudicum notiont'. 
A. 374. Expoſing and Killing Infants was made Capital, under the 
C. 8. 52. 2. Emperors Valentinian, Valens, and Gratian *, _ . 

. And laſtly, We find that the remaining Inſtance of this extraordinary 
Authority, which was f/um in noxam dare, had been compleatly abo- 
liſhed before the Time of Juſtinian. The Meaning of which is this: viz. 
In Damages and Treſpaſſes, committed by Son or Slave, who had no 
Head in the State, and againſt whom therefore there lay no Action, the 

Father or Maſter was conventable only, and to make good the Dam- 
age, or deliver up the Party offending; whoſe perſonal Service was to 
make Satisfaction. This in the Son was illiberal at leaſt, but giving 

up a Daughter was abominable, therefore very juſtly diſcontinued. 
Quis enim patiatur Filium fuum, et maxime Filiam, in noxam alii dari: 
ut pene per feli corpus pater magis quam fil-us perichitetur e cum in 
filiabus etiam pudicitiae favor hoc bene excludat. Et ideo placuit in 
ſervos tantumm odo noxales actiones efſe proponendas : cum apud ve- 
teres legum commentatores invenerimus ſaepius dictum ipſos filios- 

fam. pro fuis delictis poſſe conveniri!. 8 


b J. 4 8. ult. 


SER VI- 


S ER VIT UD E. 

Grotius II. 5. III. 7 
Pufendorf. VI. 3. | 

| Popma de Operis Servorum. Lugd. Bat. 1672, 8. 
Loon de Manumiſſione Servorum. Vitraj. 168 5. 12. 
Pignorius de Servis. Amſt. 1693. 4. 

Arniſaeus de Repub. I. 3. 
Anton. Borremanſii Var. Lect. Cap. XIV. 


with the Ancients, Slavery. 


2 Third and laſt Relation in regard to Perſons, is Servitude z or 


Servitus eft Conftifutio Furis Gentium, qua quis dominio alieno contra 
naturam ſubjicitur *. e 


T faid the laſt Relation, though Ju/tinian has included in his Conſide- N 


ration of Perſons, the Subject of Guardians and other Characters: for 
. which He has been corrected. And that Matter is thus to be underſtood, 
When the Roman Law contemplates and claſſes Mankind, it conſiders 


their State or Condition. Now if it be aſked what is here intended by - Dig: Lib. f. 


407 


21.1. 3. K. 


State, it is plain, that We muſt underſtand a Situation of Life, the Alte- Tit. V. oz 
ration of which would likewiſe create an Alteration in Law. Mankind ne 


therefore is regularly diſtributed into Bond and Free, into Perſonas ſui u- 
ris, et Perſonas alieno Juri ſubjettas : and that Alienum Jus again is either 
Paternum or Dominicum *. This is all which that Title in the Digeſt pre- 
tends to, and Theſe are all the Characters which the Law confiders. The 
State of Magiſtrate, Judge, Soldier, Guardian, Senator, etc. is quite an- 
other Thing; and a Perſon veſted with any of theſe Appendages, is not 
more a Citizen, or more a Homo liber, than He was in his private Capa- 
city. The Firft is properly the State, the Ratio of his Exiſtence : the 
Other, only a Fun#ion, accidentally accruing to that State or Condition. 
Juſt as the Law pronounces of Slaves, Servorum nulla eft Differentia, 
that is Qua- Servus; yet T hole that found the Uſe, and enjoy'd the Pro- 
perty, of them, made a great Diſtinction ratione Miniſlerii et Officii: 
ſo that zhere indeed, according to the Iambic, 1 
Ax red Ad, Atromorys Teo Aeomore *. 


when it was at the ſame time, univerſally and legally true, that they 
were all one Set or Head of People, without any Difference“. 


— RY» Pra 
— „ Cee — 
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* Servus ante Servum, Herus ante Herum. 


J. 1. 8. pr. 
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408 | SERVITUDE. 

The Perſona therefore, or Character, of a Magiſtrate, Guardian, etc, 
was in Life, what the Perſona was on the Stage; a Character to put on 
and off; a convenient Method of Confidering, an uſeful Way of Con- 
ceiving, ſuch or ſuch a Citizen, in order to carry on the Buſineſs of the 
Public more advantageouſly, but did not enter into the Legal Notion 
of his real Circumſtances or Condition. Whereas, on the other hand, 
the Difference between a Father of a Family, and the Son of it, be- 
tween being a Slave, and not being a Slave, is ſomething intrinſic in re- 

ard to the Circumſtance and Operation of Law, and in which the Le- 
gal Apprehenſion of Mankind is greatly intereſted. For let us but view 
it thus: During that State of Subjection, the Law allows them no Rank 
3D.28 8.1.pr, or Conſideration . A Slave that died in his Servitude was the ſame 
50. 17+ 32. with a Perſon that never exiſted. But let that Slave obtain his Liberty, 
or the Son be made /u7 Juris, He is then acknowledged; and foraſ- 
much as He cannot (ordinarily) either plead or be pleaded for any 
thing that paſſed in the State of his Prae-cxiſtence, He ſeems to come 
into Civil Life, as one born into the Natural, who perceived nothing, 
was intitled to nothing, till He arrived at that Period of Being. 

J fay, that the Law of Nations leads us to theſe Conſiderations in 
the caſe of a Slave, and the Civil Law in regard to a Son. For in con- 

: formity to my Definition (which I look upon as my Text) in a natural 
Contemplation, as well as in the Sight of God, there is no Igoowroamhic, 
Salat. III. 28. there is neither Bond nor Free *. Thus all the Lawyers write, 


Colaſl, III. 11. 
Quod attinet ad Jus Civile, Servi pro nullis habentur : non tamen et 
Jure Naturali, quia, puns ad Jus Naturale attinet, omnes homines 
P. 50. 17. 32. acquales ſunt *. ; 
| Libertas naturali Jure continetur, et Dominatio ex Gentium Jure 
P. 12. 6.64. introducta eff *. | 
Natura Servum et Liberum ab initio non d Jerevir, fed e Jomini 
I Nov. 74. 1. fecit prolem”. | 
Natura fiquidem ab initio, dum de So procreatione ſanciret, ſcriptis 
nondum poſitts legibus omnes ſimiliter quidem liberos, Jemiliter autem 
N. 89. 1. produxit mgenuos *. | 
| In Liberis Natura quidem fecit Iberer omnes, Bell vero of or 
9 c. g. eod. adinvenerunt?. | 
Quid eft Eques Romanus, aut Libertinus, aut Servus e Nomina aut 
Senec. Epiſt. ex Ambitione, aut ex Injuria nata. 
1. | 
: Albutins dixit : Neminem natum liberum eſſe, neminem 3 Haec 
* 14.1.3. Con- poſtea nomina ſingulis impoſuiſſe Fortunam *. 
(tov, 
2 And upon this Principle it was, that Slaves were ſubject toall the Laws 


of On 8 like other Men. Fe or that Law, WHT denied them 3 
cou 


55 SERVITUDE. 409 
could not deny them the Rights, nor abſolve them from the Obliga- - | 
| tions, of their Nature. RS 
Civilis Ratio civilia quidem- jura corrumpere poteſt, naturalia vero 
| non utique *. es. 3 J. 1. 18. fin. 
NMec enim Naturalis Ratio auctoritate Senatus commutari potuit *, $4 
Thus they might be guilty of Parricide : . 7. 5. 2. 2. 
Item nec Lex Pompeia parricidii: quoniam caput primum eos adpre- 
hendit, qui parentes, cognatoſve, aut patronos occiderint; quae in 
ſervos, quantum ad verba pertinet, non cadunt, ſed, cum natura eſt 
communis, /imzliter et in eos animadvertetur * 5D.48. 2. 12. 


And again, though the Roman Law did not allow the Slaves the Con- 5 
ſideration of Marriage (and therefore no Action for Adultery, in conſe- 
quence) yet natural Inceſt was conſidered, Serviles quogque Cognationes 
obſervandae ſunt *; and ſuch Conjunctions were abominable, guoniam in . 23.2. 16.2. 
contrahendis matrimoniis naturale Jus et Pudor inſpiciendus eſt". 7 Ibid, 
It may be aſked, if the Law of Nature declares ſo much in favour 

of Liberty, how ſhall We reconcile it with the Law of Nations (which 
ſets up for the Law of Nature alſo) the avowed Parent of the contrary 
Principle, the Article of S/avery ? Contra Naturam ſubjicitur *, This : J. 1. 3. 2. 
has in ſome meaſure been conſidered above?, where We have ſeen, how » pag. 130. 
the Law of Nature can admit of Alteration, and yet remain the Law of 438. 144- 
Nature ſtill. Had Liberty been a Po/izrve Precept of Nature, the Conſent 

or Concurrence of all the Nations in the World could work no Change, 

nor introduce a Contradiction to it. Juſt as it fares with Property. Pro- 

perty had been abſurd and unnatural, if a Community of Goods, which 
We hold to be the Law of Nature, had been the Law of Nature, in the 
ſtrict and rigorous, in the Po/izzve and Preceptive, Senſe of it. But both 
Servitude and Property are very conſiſtent with that Law, if We take it 
in its open and extended (or what the Schoolmen love to call the Ne- 
gative Senſe : viz. ſomething not injoined us, but allowed us: ſome- 
thing which implies no Contradiction in the Suppoſition, and ſupports 
nothing that is contrary to our natural Apprehenſions. | 
My Reader will perceive, that I have been all along conſidering this 
Subject of Servitude, rather in the Light of the ancient Slavery. As I 

have indeed, in a former Part of this Work alſo, cloſed in with the An- » Above, pag. 
cients in their Idea of it; fince it may be proper ſometimes to enter for a 131. 

while into their Miſtakes, if that can contribute to our better Apprehen- 

hon of them, when they are right. But the Relation of Maſter and Ser- 
vant is better eſtabliſhed upon the Plan, which I ſketched out in my 
Conſiderations upon PERSONS, according to the Poſition of Heads, Above, pag. 
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410 SERVITUDE, el 
F Nething is ſa obvious and ſo natural, as the whole Proceſs of this 
Relation. VVV 

In the little Empire of a private Family, conſiſting of a Saveregn, or 

P. familias, and his Subjedts, viz. his Wife, and Children, the firſt Con- 
fideration which offers itſelf, is, that this P. am. was not born 4b: ſoli, 

3 Cie. L. Offic. ſed conjugi, liberis, ceteriſque, oe caros habet, tuerique debet *. For the 
4 purpoſe therefore of diſcharging theſe Functions, He calls in the Aid, 
and avails himſelf, of the Strength, the Speed, or any ather Perfection 

of thoſe Animals, that Nature has ſtrewed round him, and intended 
for his Aſſiſtance: TO Rs is 

cum frigida parvas 
| Praeberet Spelunca domas ; ignemgue, laremgue, 
Juvenal. VI. Et Pecus, et Dominos communi cluderet umbra +. 


Sat. pr. | 
When this Occonomical Government grew more conſiderable : when 
Arts were cultivated, and Property began to he dealt out more un- 

equally : when, Wants where multiplied with the better Sort, and the 
Indigent were reduced to a kind of Neceſſity, or a Conveniency at leaſt, 
of bartering their Labour for their Suſtenance ; the Face of Things was 
ſomewhat changed. The Ox, which was the Poor Man's Officer, 

* Ariftot. I. 0 yap [eg] a eint Toi Twi eg *,* now mixed his Services with the 
Polit, init. Plowman, the Threſher, and the Huſbandman. Titius wanted Hands, 
and Mazevius Support, which led theſe two to form a Contract of Lo- 
cati Conduttt, the One of Da ut Factes, the Other Facio ut Des, and by 

this means claſſed Mankind into two Diſtributions, and gave riſe to the 
Dominium Herile, or this Stipulation, viz. That the Wealthy and more 
Fortunate ſhould adminiſter Food, Raiment, Covering, Protection, or 
Hire: and the other contract to undertake all proper Labours and 
_ reaſonable Employment, as their own. Functions and Abilities, and 

their Maſters' Wants and Services, ſhould direct them. ” 

„Tit. III And therefore many of the Moderns, Ant. Faber“, Pafendorf”, and 

Princ. I. b ; . R 

others, with very great Reaſon conclude againſt Pomponius, in his Ety- 


* VI. 3: 1 . 

"IE mology of Slavery *, PA 5 
1 Servorum Appellatio ex: eo fluxit, quod Imperatores noſtri captives 
Ter. Adelph. vendere, ac per hoc ſervare, nec occidere folent. - 
* For if War and Captivity did not lay the Foundation of Servitude, 


but what We have been conſidering, then is it plain, the Word is to 
be fetched not from Servando, but rather from Serviendo; from the 
Idea of being z ul or fer vicrablb. e 
Faber moreover is of Opinion, that the Etymology of the Lawyers 15 
wrong, becauſe then Serv/zus (which is in the Abſtract, as Philoſophers 


— 


Bas enim loco ſerdi / indigentiariluus. | N 


8 ERVITU DE. | 411 
term it) would owe its Origination to Servus (in the Concrete) con- 
trary to the Rule of Philoſophical Etymology. | 
Cujacius, Scaliger, Vaſſius, Martinus, and others, go to work in a 
more Critical manner, and conſidering the Genius of the Roman Lan- 
guage, its AEoliſm, and method of Deduction from the Greek, incline 
us to believe there is ſomething, in this reſpect, worth confidering in 
theſe Lines of Homer , | | 9 Odyl. &. 
d & r rige 3 FRE 
K Hor reg Oper os peTaPpevoy nos Xo WES, LE | 
EIPEPON ej&avdyg0:, Wovov T exepev Kat 4 og * See Feſtus 
For & with the Romans ſupplies the Digamma of the AEolians, as in ates 
Semis, Sus, Super, Sub, Sylva, etc. as well as V, in Vis, Venter, Vinum, 
Vicus, and many more. Here We have both, Eg Eprog* Servuys. * Priſcian 
The primitive Inſtitution therefore of Servitude was not founded © 969. 
on War, but on voluntary Contract; though indeed the Fortune of 
War might greatly contribute to that Purpoſe, by rendering the Con- 
dition of many deplorable, and by that means inclining them to a State 
of Vaſſalage or Dependancy. | 
So that, to come round again in ſome meaſure to the Hypotheſis of 
the Ancients, I can diſtinguiſh between Servitutem Voluntariam et Inui- 
tam, or, in other Words, Mercenariam et Obnoxiam. 
| Beſides theſe two Sorts of Servants, viz. (I.) Mercede conductos, and 
(II.) Bello captos, I can: ſee that Antiquity underſtood a (III.) Sort, 
namely ſuch, as Nature deſigned for that-purpoſe, and therefore formed 
them accordingly ; thoſe namely, quibus Animam dedit pro Sale, ne pu- 2 
treſcerent : or, as Seneca writes *, quos in numerum pecorum et animalium De vita bea- 
redegit hebes natura et ignoratio Sui. ; ta, cap. 5. 
Tawerdwyiog Os hyrw, & amo rig Drodg, é Th TwV iο, evdexcury H 
| TWAGG ERUTWY 8 duvepeves wi Ia, AIA TO THE AIANOIAE * 
AEOENES, ETIOEVEL EQUTES £5 175 7 guyẽ /o r tuo Urige, UMTS 
Wop exeiviov TUYYevovTes ig eg 70 ,n ROT ETYMENEIUG, % Wanuw 
c rodid h %. q avTW di Rv WOW UVIYETED duvaol '.oÞ+ Athen VI, 


8 ; HA / A 7 | — 7 — 7 18. 
Avonrerego. Bag Ku 1T[ov Twv EXATVWY vomoous graue . Vipian. 3d 


Tunc intellectum eſt, quantum ingenua ſervilibus ingenia praeftarent ; 3 


malitiaque ſervos, non ſapientia viucere . | ; 5 Juſt. XVIII. 
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* * [lh; vero retro 
Caedentes haſtis tergum atque etiam humeros, 
Servitutem inducunt, laboremque juſtinendum & calamitatem. 155 

Paſadonius Stoicus undecimo libro hiſtoriarum ſcribit, qusſdam, et eos nom paucos, quia. 

propter imbellicitatem ac tarditatem mentis jus ſuum tueri neguirent, prudentioribus fe mi- 

m/tros tradidifſe, ut tis quae necefſario previderi debent, ab illis defenſi, viciſim reddant ſuum 

Ves, quam poſſunt, miniſtrandi operam. | | 

t Hebetiores ſunt L Burbari] et minus facile percipiunt quam Gratti, JE 

| f 2 | And 
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And it muſt not be forgotten, that ey We find in the vulgate 2 
*O4yTP. 322, Copies of Homer *, 
Heis vag F; Ager i aneaſhura. bags Jas" 

Avegos, VT av f44V αεꝰ e OxAOv 7 ifaceg eAnow,* | 5 „ 
7VI. de Rep. there ſeems to have been e Readin g former] Ys according to Plato? 
* VI. 18, and Athenaens*, | 

| Hyuov op Te NOOY ATAMEIPETAI Þ mm 


To theſe let me add a (IV*) Sort, v/z. Such with the Ancients as were 
reduced to this Condition by no Act or Calamity of their own, but by the 
Calamity of thoſe that went before them. For, as Antiquity held Slavesas 
Cattle, ſo Si Foetura gregem  ſuppleverit, 

the Produce was the Property of thoſe that own'd the Producer, jure 
Dominii. This Kind or Sort had a Name of their own, and ſuch a one 
was emphatically called Verna. 

Moſt of the Species of Servitude, which I have here enumerated, have 
been conſidered by ancient Writers: whoſe Paſſages may poſſibly throw 
ſome Light upon ſeveral Uynge which I have obſerved : 


Our evvourres, ors . « 22 argh rei TH euer. C2M%G eig. 9 ya x ne 
| quras rob brreg d v0 Cuyou dude ſas iuixhrcar, ws k ahi 7 Gig 
| Wevicew va red udn, W oF 0 Al Ta orga” 7 vr Fl ToÞry * 
| ab uro oicnoftian 0¹ xeiges 70 waar, f £% rug Twy W@TEgey ©wrns, 
Toi Pp011pecoT E604 , Gehrioc. genden aa redlndo hne ur- zy, BCE KaTH- 
| diem, A tbeęyec iar, el. 715 4 ixeriog 700 vac peenwy Ceras is. Tor 
vate, 0 ider Ts Pgoveiy, * va * EQUUT @ TO rr ode , 
Aro kreten *r yevenbou AUTTEAESEg00, 4 TW T8 ger reß Ave 
| vH Geubuvopueros, « deco 7 agu io x erenaorr, 5 aN & 


= D. Baſilius | Sei e EXOVT ETTL CLOUKWV xabyjuevey ®. * 
. The Doctrine (or the Language at leaſt) of the Stoicsis not ſo diſtinct, 


as that of this very venerable Eccleſiaſtic. 
Ely. 755 OuNclee,  [eg1oy abrergaylag. eb d IE ales 75 & 


*-Diog. Laert. v rordlge. "oY ToiTW, Tye Ev Mierus * vrordges, 7 7 d riribe ri 1 deemoſeia Ml 
In-ZenOne,. conn ä — A 55 
9122. Dimidium enim virtutis aufert late-fonans Fupiter | 


Viro, quando ipſum ſervilis dies corripuer it. 
+ Dimidiun mentis ab/tulit —— 

+ Non ſerum reputantes, apud homines. nullum quidem oe natura ſervam, Aut enim vi di- 
bellati ſub jugum ſ roitutis miſſi ſunt, quemadmodum uſu venit bello coptis : aut propter rei fa- 
miliaris inepiam ſervi facti ſunt, guemadmadum AEgyptii Pharaoni. ſeruiebant; aut juxta pru- 
dentem quandam et arcanam adminiſirationem, liberorum infertores, patris menitu, addicebantur 
in ſervitutem prudentioribus ei melioribus... Quam tamen, non addietisnem, ſive condemnatienem, 
fed beneficium pettus, vocaret arguts rerum aeſtimator. Nam qui ob ſenſus iuopiam non habet in 
fe id quod natur imperat et dominatur,. utilius eft talem alterius poſe onen figrt,.. ut poien- | 
torts prudentia directus, ſimilis ſit curr 145 gui aurigam habeat, aut navi quae nauclerum nac ia. 
e claus aſſidentem. 

| E/fe autem Servitutem, privationem Ltbertatis : efſe autem aliam quae ſubſitit in gab. 
jectionc et tertiam denique i in p Mane, et ſuljectione Ho mul, cui 3 Poteflas Dominica. Ic 
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If I apprehend it right, the Stoics maintained there were Zwwo kinds 
of Servitude, Subjection, or Deprivation of Liberty, (call it which you 
will) ſc. Dominical Subjection, and Civil Subordination. Iam the more 
confirmed in this Opinion, becauſe I find the Roman Lawyers diſtin- 
guiſhed fo alſo: Libertas eft naturalis Facultas ejus, quod guigue facere 
libet. niſi ſiguid vi aut jure profubetur *, But becauſe the Former ad- J. 1. 3. 1. 
| mitted of Majus and Minus, to uſe the Language of the Schools, vs. 
was either gentle Servitude, or abſolute Slavery, 4 & %7yoz, where 
Slaves made a Part of Property, ſo We come by Zeno's threefold Di- 
viſion. There are other Diviſions to be ſeen in Suidas 3. OR PEE IO my 
Something of the above Four Sorts in their Order. Audos, 
I. Hired or Domeſtic Servants, which is the true, proper, and natural | 
Contemplation of Servitude, and prevails with us at this Day, is nothing 
elſe but a plain Contract, and to be guided by the Rules and Conditions of 
that Bargain invariably. The Maſter is bound by the Agreement to pay 
the Wages, or other Conſiderations, upon the Terms of the Stipulation : 
and the Servant is bound on the other hand to Faithfulneſs and Aſſiduity. 
Beſides this, there is, upon the very Face of the Relation, aSuperiorityon 
the one hand, and a Subordination on the other, and then it will follow 
from general and well-known Principles, that there is a Reſpect and a 
Reverence due from the Perſon in the Inferior Station to the Perſon in the 
Higher. A Maſter may alſo compell his Servants to their Duty by any pro- 
per Arguments, or Means of Perſuaſion. And ſuch Methods will bealways- 
| thoſe that ſuit with the Nature of the Contract itſelf. As for inſtance, He 
may reaſonably with-hold or with-draw his Part of the Stipulation, if they 
are wanting in fulfilling theirs, or diſmiſs them and diſſolve the Agree- 
ment. Correction and. Corporal Puniſhment, which ſome Writers have 
allowed, ſeems not to follow the Inſtitution; nor the Exerciſe to be agree- 
able to the Genius and Spirit of the Contract. Ican ſuppoſe in the Servant 
an Inferiority, but not ſuch an Inferiority, as includes a Civil Subjection. 
And the Terms of the Covenant convey to the Maſter a Right over the. 
Offices of his Servant, but, I think, not over his Perſon, : 
The jews had the Idea and the Practice of this kind of mercenary 
Servitude. - 5 85 | 
If Thy Brother be waxen poor, and ſells himſelf to Thee, Thou ſhalt 
not conſtrain him to ſerve as a Slave; but He ſhall be with Thee as 
an. Hired Servant, or a Sojourner, to the Year of futile . *Levit.XXY. 
Nay, the Greeks themſelves perhaps were not unacquainted with.it:; 394% 
| | | Tiveg ar 
Krol Err Tarn Cæige re; M £0 abr | 
Oireg re Aube 76 3˙* | | -- 5 Hamer, 0 
* . NY > — —-— | — dyſſ. a. 642. 
| * Dumam illum | | | 
Secuti ſint Fuvenes ex Ithaca ſelecti; anne cum ſui. 
Mercenarii, et Manipia? | 


Where 
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Where the Scholiaft diſtinguithes, 
Olin EL ei r f Dauber auakr 6 . * To PF) "ih 
| © 854% Viraroraxlan, ® 
The Minifterinm of Free W us ee to the 8 alſo: : 
 Familiae appellatione emnes, ger in ſervitio ſunt, continentur : etian 
*D.21.1. 254 liberi homumes, qu? ei bona fide ſerviunt, vel alien. 


2. Add. 39. 4. 

1. * * And this inclines me to think, that Free Men, and not Sons, are to be 
underſtood in this Law of the ſame F/pian, though I know it is gene- 
rally taken for the latter: | 

D.. Fumuiac appellatione Liberi guegue continentur”. 

| For, to explain Law by Law, and Ilz by himſelf : 
Familae appeliatrone et cr gues loco ſervorum habemur, contineri 


P. 4116.1. __ operiere Arend *. 
18. Again, | 

Sed et cum his," ques loco fervorum 22 3 habet, habitabit, Het 
*D. 2.8. 4. ' liberi_ Aut, del fer di alieni. | 


The Term, Mercenarizs, moreover is not uncommon in the Fo 
. 'D. 48. 19. Books and the Clathics : | 
Etiam, ut jam longrns A erde recedamus, ad aoguitare, me Ae 


= IC 1.20. 
» Cie. pro | qntdem ; tua ſervns mills furrit, fed cxmes aliens © mercenarii*, 
ee 8 . Ede Exsila egens quidant, calwentater, mercenarius - cre : 
ent. 99 Mentwer nes anf 01am @Fver ſhes rat muſtit cam ef fervandas : 
ER autem in Cerditre et fortuna ferverum ; gaibus, ne mai: 
, 917 SHOCK ati at mercenariis; CPCT ER; (ra 
* 14. Lose. at uren 
Dn II. But that Servitude had the greateſt Attention paid to it by Anti- 
quity, which was founded upon Canqueſt : 
Sor prom ert ex e fer, gun ieee captives dender. 
p. e 16 4. per Ree fervare Rec occrdere folent *. 


* They were alſo upon this Principle called Marci, ror 2 Heiz 
£444 CAPUANTRT 
Cam exam Heme as Henne erat fare „ bell | pefſet occid, puia Ar- 
* Avgotis, datus of, Ser dus of appeiiatas, of Mang, gun m cart Art 
— — ogy Not that this is unknown to the Noderns alſo. A great Part of ike | 
TIN *_ _ Attanie Servitude is of this Tenor : and the ſame Principle furniches 
| UG waſh A Saves tor our. W. eſtern Plantations. 
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This Relation was a kind of Compact. but a Tacit one. The Right 
which the Conqueror acquired was worth mcre to Him, when he 
commuted Blood for Service, and would rather avail himſelf of the Si- 

news or the Ingenuity of an uſeful Servant, than chooſe to be entertained 
with a juſtifyable perhaps, but an unneceſſary, Cruelty. And on the 
other hand this Condition (for a Condition it was) was too advanta- 

geous to be rejected by the other Party: and thence aroſe this Rela- 
tion, and mutual Emolument. 

call it a juſtifyable Cruelty from the conſent and uſage of Nations in 

that particular, from the Idea wecommonlyentertain of this Dif pute, and 
from the Conditions and the Fate of War. Each Party in the Queſtion is 
| ſuppoſed to ſtake all that he is worth, and the Conqueror has a right to 
his Winnings, but may, if he pleaſes, accept of a Compoſition. 


News & Fay ErFgeorous ES zg, F rar redeHurrar Wikis GAG, re- 


EALYT OY biber xz Ta Croun'en rr kr TY DAE, Xs >2 Wie 9 KXenoph. 
3 
So Lrey* » k 7. fn. 


Syphax P. R. auſpictis victus captuſque eft. Trague , con j OR * XXX. 14. 
gu, ager, ofpida, homines, - | ncolunt, quic guid denique Syphacis 


putt, pracda P. R. 9. 


For if by the Law of Nature his Life be at our diſcretion, we have a 
fair Right to what is lets than that. 


New enim contra Naturam M {polrare eum, quem koneftum eff cceidere®. » Cic in. 
od 3 : "I Ofc. 6. 
And if fo, the Alternative mutt be fair and advantageous: 


Nox id, guod amittitur, in dumme, gun emma widorts fint, fed guic- 
guid relingaitur, pro minere havituri fi. L. XxI. 15: 


So that it has been well obſerved : | 
is Heihus capitis et im ſervitutem redactit &e Dat gqued u:; le 


erat et bemgnum. Ess jervar! et non 6ccial, benignitatis eſſe, t ** 
Dire wtilitatis, cccidi vcutrint. 
Fergdere c u captivam, gcelde: * ell Fn. — Hoe. "ES 


© "+194 XVI. 
I tay, that this Right of Dominion over the Perſons of others, det 6, 
upon Conqueſt, is thus urdetſtood by the Ancieats, I repreſent thei 


* T 


Way of conceiving it only: Jam not to anſwer fer their inaccuracies, 5 


D 
there de zny. do in the 2 * Section. when 1 fol! iow Aryectie from his 
Fut Republic to the Ci), I would not de underitood to adopt any 


aotion of the Moderns in "this leaſt detrimental to the Rights of Man- 
king, or che true Idea of Civil Governmen 


ä . 


2 a e e aber. 1. H 75 CONITET 
But 


(2 


RN 


es 


N 
1 4 2 


1 , 


1 
4 N 2 
7 n 


E 


416 8 ERVITU DE. 
hut not to pals by the conſideration of the War itſelf: It muſt be what 
we called Bellum Fuſtum, a War between two ſupreme Powers, who 
have a Right and a Reaſon to wage it: A War legally undertaken, for- 
mally denounced, and regularly maintained. _ 15 = 
Wherefore Priſoners taken in a Civil War by either Faction, did not 
C. 5. 14.4. loſe their Liberty. 8 eee | TO 
In Civilibus diſſenſionibus, quamvis ſaepe per eas Reſp. laedatur, non 
tamen in exitium Reip. contenditur ; qui in alterutras partes diſ- 
cedent, vice hoftium non ſunt eorum, inter quos Fure Captivitatium 
aul Poſtliminiorum fuerunt : et ideo captos, et venundatos, poſtea- 
zue manumiſſos, placuit ſupervacuo repetere a Principe ingenuita- 


D. 49. 15. tem, quam nulla captivitate amiſerant *. 
21. 1. 3 2 N 25 8 5 52 
(And as a Civil War did not produce Slavery, ſo neither could it 


warrant or authorize Plunder. Not that I think the reaſon given for 
„II. Offic, 8. it by Tully® ſufficient : e 5 

| | Nec non unquam bellorum civilium ſemen et cauſa deerit, dum homines 
 peraditi haſtam illam cruentam et meminerint, et ſperabunt, quam P. 
Sylla cum vibraſſet, dictatore propinquo ſuo, idem ſexto et trice/im? 
anno poſt a ſceleratiore haſta non receſfit : alter autem, qui in ills 
dictatura ſeriba fuerat, in hac fuit Quaeſtor urbanus. Ex quo de- 
bet intelligi, talibus praemiis propofitts, nunquam defutura bella 

civilia } 5 5 
Such alſo was the condition of Priſoners taken by Banditti, by Pirates, 

etc. who were not included within the Law of Arms. 

Hoſtes ſunt, quibus bellum publice P. R. decrevit, vel iþfi Populo Ro- 
mano: Ceteri latruncult, vel praedones appellantur. Et ideo, qui a 


latronibus captus eſt, ſervus latronum non eſt : nec peſthminium illi 
neceſſarium eſt. Ab hoſtibus autem captus, utputa a Germanis et 
Parthis, et ſervus eft hoſtium, et poſthiminio ſtatum priſtinum re- 
7 D. 49. 155 cuperat *, | 555 F 
24. A d. I. 5 | 4 ES 5 . | | 
19.42 cod, For beſides the conſideration that their Captivity was againſt Law, 
D.50.16-118. and conſequently had no legal Effects, it was abſurd in itſelf, that free 
People ſhould be Slaves to one another: 1 5 
VIpian. ad Ia. 7 2 egi EA eib OSN, & BagCxpo; Ex 8. * 


Midianam. | | 
„T. III. Edi The Text of Demoſthenes *, upon which Yp:an wrote that Comment, 


Cant. p. 104. runs thus: | . 
Eig T#5 BagCags; — Wap wy T% ad eig rg EN tte 


— 


1 


* Olim enim nefas erat Graecum ſervire, verum ad eam rem Barbaris utebantur. 


+ Ad Barbaros, unde Mancipia in Graeaam adducuntur. | | © | 
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So the fv Author * ; | 2 Olyath. II. 
U. 1. Ed. 
Trine d 6 rr 7 u Exeov re Bac, dice £54 697709 Paris, 
Bag gon EAAgr.. * 


III. And this leads me to my third Head, or, to conſider w he the 
Ancients meant by natural Slavery. For many Philotophers have 
thought that even Captivity itſelf was no juſtifiable Reaſon to intro- 
duce this Condition; that this Act of the Conqueror ſavoured too 
much of private Intereſt ; and laſtly, that the Event of War, which 
makes no diſtinction of Perſons, was too unlate a Principle to reſt this 
Right upon, as it might inconſiderately reduce into this Claſs ſuch, 
whoſe Birth and Education, the Dignity of their Condition, or the 
Luſtre of their Endowments ſeemed by Nature to have entitled them 
to a more favourable Circumſtance of Life. 


Ariſtotle therefore thought he ſaw a Fitneſs or Moral Convenience, Polit. lib. I. 


a kind of providential Diſtribution, in the Parts and Abilities of Mankind. 
Heimagined that Nature intended Command and Empire for thoſe who 
were formed with Powers and Diſpoſitions for that purpoſe: and gave to 

the other half of Mankind a Strength of Body with an Infirmity of Judg- 
ment, to qualiß them for the laudable purpoſes of Subjection. 

A great part of this Nonſenſical Doctrine was owing to the Pride of 
the Greeks, and, after them, the Romans ; neither of whom, as I juſt 
now obſerved, could eaſily reconcile the notion of Slavery with the 
Dignity of their own Character; and thus were led to imagine, that 
Nature had poured round them the Barbarian Nations fer the goodly 
N of Slaves and Miniſters. 


To aur ole. BapSxpoy x Auxey * *+ | | 4 Ariſtot.I Po- 
| lit. init, 
And again, = 
BapCago To Quote . 2% A ll 5 Ibid. 


In conformity to this is the Advice which that NES gave to 
Alexander, when he went upon his Expedition to Aſia : 


EMD elaurde, olg 08 Bagcageis geo mo die xe. 10 peev we 


QbAWY y oαE⅛G eiue def, Toi ds ws Cwois i Sr WoonPecerla® . & s plutarch. de 
Fortun. Alex- 


The ſame Writer alſo has, | andr. Orat. I. 
Aid Þaow o Losnral, ene 0” EMAmas dg NEU ein . V Ariſtot. I. c. 


t Illis tunc paruit Rex iſtius regionis, ut fas erat Graeas Barbarum. 

I dem oft natura Barbarum et Servum. 

Barbari natura dominans non habent. 

9 Graedis uti, ut Ducem et Imperatorem, Barbaris, ut Pra et illos curare ut amicos et 
domeſticos, cum his autem ver 4 ut animalibus et plantis. 
* Lacirco dicunt Poetae, 


arbaris Graecos imperitare fas eſt, 
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* Iphigen. in The Poet he alludes to, is Euriprdes®. 
Aul. 1400. 5 
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| BapCaupwy bY EAAnvas N £6K0c, GAA 8 Bag Cagus, 5 
MyrTee, EM To pe yo d, o 0 Ne. 


| They therefore never made Slaves of what I may call therr own Species: 
| | and it was in compliance to the Law of Nations, which comprehended 
the general Syſtem (or rather becauſe they could not well help it) that 
| Captivity and the Chance of War could work this alteration in a Greek 
. or Roman. Whence perhaps aroſe the Notion of the Roman Peſlimi- 
| nium, under which They conſidered a Priſoner of War, upon his re. 
turn to Rome, never to have been in Bondage at all. DE 
\ The ſlaviſh and abſurd Doctrine I was mentioning, and which is this 
third Idea of Servitude, has been fully conſidered by the Commentators 
upon Afriſtotle's Politics, where (in the firſt Book) this Syſtem is laid 
down at large. Many have condemned it, and ſome have ſoftned it, 
There is a very good piece wrote upon this Subject, by Dan. Heinſius, 
which was printed by Janus Rutgerſius in his Various Lections, and in 
»oOtto Ther, Chriſtoph. Riccius“ Vindiciae Furis Rom“. „ | | 
J. R. Tom. II. The beſt thing that has been ſaid in defence of it, is, that the Introdu- 
bag. 504. Qtion of Servitude was a very convenient Invention for Men of {low parts 
and moderate Capacities, and that the lower Claſs of Mankind very hap- 
pily exchanged their bodily Offices, for Suſtenance and Protection. There 
was an Expediency in it, ſay the old Writers, and whatever is expedient, 
is natural, or ecundumnaturam. According to which principle, ſome were 
Slaves by Nature, 7. e. made or deſigned by Nature to be ſo: others con- 
tra Naturam, ſuch namely as the Impreſſions of Force, or the Right of 
Conqueſt had made fo, though naturally born Free, and intended by Na- 
» Ariftot 1, ture to be Free“. And thus Y/p;an? concerning the Services of Eſtates, 


Polit 3. 5 3 Ow 
Arniſueus l. | Inferiorem ſuperiort ſervire — naturaliter. 

3.3 | 5 | | 

*D.:y 341.23. But then this leads to my Fir Poſition of Mercenary Servitude, not 


conſtitutes this Third Idea, which Ariſtotlè was ſo fond'of. The whole 
of that Syitem is ſubverted by one Obſervation of a very good Modern 
Writer: big. © That the bare Poſſeſſion of ſuch and ſuch Qualities, as 
ate proper and fitting for any given State or Condition of Life, do not 

nmnmeceſſarily imply and convey that State, or Condition.” Let me take 
„ Ariget Il. an Inſtance from Jaſon, the Tyrant of Theflaly ': Him I mean, who 
ſaid of himſelf, that he hungered and thirſted after Empire: 


So dry he was for Sway *.. 


Polit, 3. 


* Shakeſp, 
1Tempeit. 


+ Comvenit enim Graecos Barbaris Imperitare, non autem Barbaros, 
Aater, Graecis.. lili enim natura ſervitutem ſerviunt, hi autem ſunt liberi. 


Let 
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Let him: Let his Stomach be ever ſo keen, or his Digeſtion ever ſo 
good. theſe Qualities did not immediately convey to him the proper 
Commons for that purpoſe. He might have plaid his Part very well, 
but then he muſt have had a part to Play: and the Right of coming 
at that was quite another conſideration. | 
l I have another Objection to this Doctrine, upon the Score of the ſcan- | 1 
dalous Miſapprehenſion of Human Nature. That Unity of Condition, be 
which is the Foundation of Natural Law, is as true and as juſt as ever [= 
was advanced. And yet both Greeks and Romans could deny all the 
World but themſelves, the common Rights of Humanity. According to 
which Perſuaſion, Florus was in the Right to call Slaves Secundum Genus 


Heminum * ; and the Woman in Juvenal, to diſpute even that: + III. 20. 
O Demens ! Ita Servus Homo eſt *? + Juvenal VI. 
N | 222. 


This Paſſage of Plato is worth reciting : 
Toye Thy; Tones yeuaicy x, excubepor, (ebay Tt Y bits £51, & OTLEI 
MILOBAPBAPON, dia 20 ELALKGIVWS elbe EXAmE;, 9 GIVEN Gag. 
4 tyap Tenowes, ad Kd), ule AiyumToH Te x, AEꝭZ 808 HANG - 
Aol, QUT puev Bag go. OVTES, Vopato Os ENA, TUVOIKETW Yphiv, ANA UT 
ENU, & puZoCapoapc, oxczuev. OGEN KAQOAPON TO MIZOZ 
ENTETHKE THI IITOAEI THE AAAOTPIAYL OTLTE QL * s Plato in 


Not to mention a farther Quarrel which I have to this Philoſophy : Ee ny 
and that is the monſtrous and glaring Abſurdity of it. For it was not 
true with Seneca, in the firſt place, that Nature is always attentive to « pid. 
keeping the ballance between Body and Mind with that critical exactneſs, LXXX. 


Vt imbecilli eſſent animo, quorum lacertos humeroſque miramur. 


Nor is it true, in the next, that the ſervile Offices were all Manual, 
and Laborious ; that they all required 


Magnos membrorum artus, magna aſſa lacertoſque. 


Many, very many, were called upon, we have no doubt, to exert the 
Vigor of their Minds and not the Strength of their Sinews. The Inge- 
nuity of Painters, Praeceptors, and Actors; of thoſe, who were a Biblio- 
thecis, a Studs, a Rationibus, is an inſtance of my meaning. To range no 
farther for Examples, than one Family (indeed it wasavery confiderable 
one) there was diſcovered about the Year 1726, in the Via Appia, the 
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* Crottatis vez: [ Athenarum] granditas atque celſitudo, generoſa, libera, conſtans, integra, 
et naturae quodam impetu barbarorum inimica, qued a germanis fit genuiniſque Gratis, qui 
fint a barbaris impermixti plane, nihilque cum illis habeant commune. Non enim vel Pelspes, vel 
Cadmi, vel Aegypti, vel Danai, vel alii multi, natura quidem barbari, lege et inſtituto Gracci, 
nobiſcum habitant, ſed nos germani Graeci, non vero Hybridae, patriam noſtram incolimus : unde 
naturale quoddam odium adverſus alienam naturam civitati inolevit, | 


Gg g 2 15 bu- 
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burying Place or Sepulchretum of the Houſhold of Auguſtus Caeſar. Bi- 
anchint, a Veroneſe, was one, who publiſhed a good ende of it, the 
5 Camera ed Year following *. And there we find moſt of theſe Offices following: 


Inſcrizioni 
Sepulcrali de A BIBLIOTHECA GRAECA PALAT. —A,. BIBLIOTHECA. LATINA 


wr ym rt APOLLINIS — SCRIBA AB EPISTOLIS GRAECIS — SCRIBA AB 
della Caſa di EPISTOLIS LATINIS — A sTATvISs — A TABVLIS — A IB. 
Anguſto, PONTIFICALIBVS — AD IMAGINES — AD POSSESSIONES — Aap- 
+= geo IVTOR TABVLARII A RAT. — AEDITVVS FORTVNAE REDVCIS — 
etc. Rom. AEDITVVS TEMPLI DIVI AVG. ET DIVAE AVGVSTAE — COMOE- 
1727. Fol. pys — DECVRIO. CVBICVLARIORVM — SVPRA CVBICVLARIOS — 


CVSTOS RATIONVM PATRIMONIL — DISPENSATOR. 


| (This laſt was doubtleſs that Officer of Confideration 3 in great 
7 XII. 42. Families to whom St. Luke alludes ?, 


| Tic ge. ECW d TIO Oixovouoc 95 @PONIMOE, ov aarag ict 0 Kiba 
ETL TG Sega ig QaUTE, Ts didova ev XK To LteTopper ory 3* 


Theſe kept the Regiſter or Muſter- Roll of the Family, and diſtri- 


* D. Lib, | buted to the e their . Allowance l.) 
XXXII. Lex | 
XCIX. LECTOR LIVIAE — LIBRARIA — MAGISTER SERV. — MEDI- 


| — 16. cvs — MEDICVS DECVRIO.— SYPRA MEDIC0S — 'MENSOR LIVIAE 

| — NOMENCLATOR AVG. — NVMVLARIVS — ORNATOR — ORNA- 

TRIX — PICTOR — POLIT. — PRINCEPS TABELL. — PROC. A 

REG. VRBIS — ROGATOR — 'SACERDOS A BO DEA DEC. — 
TABELLAR. PRINCEPs etc. 


Among the above we find the 6 ME DIcos. 
And indeed it is not to be wondered at. For in that State or Condition 
J find the Faculty almoſt perpetually. I would not make that Con- 
troverſy mine, but, if I have occaſion, I think I can defend what I 
aſſert, with variety of Proofs : ſome of which I am ſatisfied have eſcaped 
the many Writers in this Diſpute, a Diſpute, which firſt began with 
Barn. Briſſonius, and has been kept alive almoſt from his time to ours, 
as will appear by the Hiſtory of it. For this Controverſy has furniſhed 
| out an Hiſtory, intitled, ul. Car. Schlaegeri Hiſtoria Litis de Medico- 
» Helmſt. um apud veteres Romanos degentium Conditione?. An Abſtract of which 
49 + may be ſeen in the Notes of Alb. Diet. 7 rekell, upon Brſſonzus $ An- 
II. 3. Edit. fiquitates Selectae“. 
1749. Fol. Therefore, though there is no difference; in the State of Servitude, asI had 
occaſion to obſerve lately, mavres Tyy avryy dentiay Over Fo, yet in con ſi· 
deration of their Offices * I can conceive a Diſtinction 


he ——_— 


" Dui autem eft fidelis iile et 8 Diſpenſator, quem conſlituet Deminas upra Famulitium 
ſuum, ad demenſum in juſto tempore di 3 ?. he a fop 
+ Omnes eandem Servitutem ſerviunt. 
1 | between 
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between one e Slave Ry another. Thus We obſerve in the Works of the 
Ancients, a Subordination between the Ruſtici and Vrbani: And, as the 
Great were poſſeſſed of very large Families, which had the Appearance 
of a little Commonwealth, ſo a Diſtribution and Subordination, a 
Scale of Degrees, where ſome were made for Honour, and ſome for 
Diſhonour, as it happens in the great World, ſeems to be almoſt as 
neceflary in the One Oeconomy, as in the Other. The Genius of the 
Slaves admitted, doubtleſs, of as much Difference, as thoſe of their 
Maſters. Thoſe in the Greek and Roman Comedies, are often very 
diſtinct Characters. Nay, They have been ſo well contraſted upon the 
Stage, that ſome Critics have ventured to reſtore this Paſſage in Horace, A. P. v. 114. 
in conformity to that Oppoſition of Character, 


Intererit multum, Davuſne loquatur, Eroine. 


Every one, that looks into Inſcriptions, or reads the Digeſt, will find 
that Eros was a very common Name for a Servant, as well as Davus. 
And this is alſo, I apprehend, more conformable to the MSS. Davus 
was a crafty Knave, and Eros, a plain Servant. 

And now that I am conſidering a Difference between one Slave and 
another, it may not be improper to ſpeak a Word or two, upon a very 
conſiderable One. Some there were with the Ancients of a middle Sort, 
and had the Ratio of Slaves in ſome eiten, aa in ſome, of Maſters. 
Servi therefore were 


Ve] Ordinarii s, P. 14.4.5. 1. 
4 ? 15. 1. 17. 
Vel Peculiares *, | 1 
For it followed prono alveo, that, if Slaves were conſidered as Property, 7 85 un BY 


and were capable of being poſſeſſed, as Goods or Cattle: and again, If the 
Slave, by a Fiction of Law, or an Indulgence of it, was allowed, like the 
Son, his Peculium, or little Stock, his Rem familiarem, a Rationibus Do- 
minicis diſtindd(am, That Stock may as well conſiſt of one kind of Cattle, 
as another; of the Human Slave, as well as the Brutal: and the Proprietor 
of that Pecuhar Eſtate, as far as it extends, be looked upon as Dominus. 
Which Appellation is given him in the Law quoted in my Margin. 5. 15. 1. 17. 
Now theſe ſubordinate Miniſters, theſe Servi Servorum, were called fn. 
Peculiares, quia ſcil. erant in Peculio Ordinarii. They are ſometimes 
alſo, and indeed more frequently (becauſe the Slaves of Private People 
were often denominated Peculiares, to — them from thoſe of ep. 33.8. 6.3. 
the Public) called Vicarii ?. 71. 4. od. 


Add D. - 
Si Servus et Vicarius ejus FORE eſſe Juli ſunt® 19. 2: A 
Set et fi cumVicariis ſuts legatus fit Servus, durat Vicariorum legatum, 21. f. - 
et mortuo eo, aut alienato, aut manumiſſe”, 3 
15 an 
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D. 50 16. 
166. pr. 


9 Hor. II. 
Serm. VII. 78. 


n Martial. II. 
Epig. 18. 
Senec. de 


P ranquill. 


Anim. c. 8. 


Reines. IX. 
39. and Fa- 
brett. p. 301. 


4 Gruter. 


DXCII. 8. 


5D. 33+ 8.25. 


6 Inſcript. 


pag. 302. ſeqq. 
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Vrbana Familia et Ruſtica, non loco, fed genere diſtinguitur. Poteft 
enim aliquts Diſpenſator non eſſe ſervorum urbanorum numero, vetuti - 
is, qui ruſticarum rerum rationes diſpenſet, ibique habitet, non mul- 
tum abeſt a Villico. Inſularius autem urbanorum numero eft. Viden- 
dum tamen eſt, ipſe Dominus quorum loco quemque habuerit : quod 
ex numero familige et vicariis apparebit *. 7 | 


Where however the Readin g1s diſputed, and, Ithink, with ſome reaſon. 
In the old Gloſſaries We find: Vicarius, Ade dine. 
Adde ſuper, dictis quod non levius valeat * nam 
Sive Vicarius %, qui Servo paret, uti Mos 
Veſter ait, ſeu Conſervus ?. 
Efe fat eft Servum: jam nolo Vicarius efſe. 
Lui Rex eft, Regem, Maxime, non habeat *. 
Cui jamdudum Divitiae effe debuerant, duo Vicatii, et Cella laxiqr* 


DM. 
SPORVS. CAEs. N. 8. 
VILIC. AQVAE CLAVDIAE 
FECIT SIBI ET CLAVDIAE | 
HERMIONE CONIVGI_ 
SVAE SANTISSIMAE 
ET LIBERTIS LIBERTA 
BVSQ. EIVS ET VIKARIS 
SVIS POSTERISQ. 
 EORVM OMNIVM 
IN PARTE DIMIDIA SVA'*, 


DIS MAN. 
 ASCLEPIADI 
ATHICTVS L. N. 

A FRVMENTO 
VICARIAE CARISSIMAE 
BENEMERENTI | 
FECIT ET SIBI*. 


Nay ; We have in one Law of the Digeſt, Vicarii Vicariorum“. 


Fabretti is well worth conſulting upon this Occafion®, | 1 
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We haye ſomething like the Servus-in-Peculio, in very remote Anti- 
quit)! 


Eirov ds o cps Merabhieg, oy pe ere 
Abrog x] olos, ai avex1]0, 
Noogu dec oIVNG — Autgras yegoog, SED . 
| IIa 9 PIT pi Tapiuy ToiceTo He rec & Loc. * Odyſſ. XIV. 


A Paſſage well worth regarding, as it is a full Inſtance of the Point, 
for which I produced it: as it likewiſe preſents us with a fair Example 
of the Peculium in general: and laſtly, as it ſuggeſts, what We may have 
occaſion to mention hereafter, the Antiquity of Trafhc, which was ſup- 
ported permutando, non emendo. My Reader will obſerve, that I con- 
ſider here Eumaeus himſelf as a Slave, though I am not ignorant that 
ſome People of late have taken great Pains to make him a Gentleman. 

Theſe Reflexions may perhaps carry me too far from my Deſign. I 
return therefore to my 

IV and laſt Species: which was the Circumſtances of the Verna, 
the Ouxeyevei; T, or thoſe Slaves that accrue to their Maſter, ratione Na- 


livitatis. 


ure Gentium Servi noſtri PIR gui ab boſtibus capiuntur, aut qui e ex 
ancillis noſtris naſcuntur 2 „P. 1. 5. 5. 1. 


Which is perfectly conſonant to the manner in which the Romans con-- * 
ſidered their Slaves, viz. as Animals or Cattle. 1D.g. 2. 2. 2, 
This Caſe comprehends two difficulties. 1. How and in what man- 41.6. 
ner the Calamity of the Parent can effect the Liberty of the Offspring ? 
2. Why the Conſideration of the Mother only ſhould determine the 
Fate of her Child ? For here, as in all Live-Stock, the Maxim prevails, 

viz, Partus ſequitur Ventrem ; and the Law is very expreſs : 


Partum Ancillae Matris ſequi ' conditionem, nec ſtatum Patris in hac 
Specie confiderart, explorati Juris et *. C. 3. 32. 7. 


1. To the firſt it may be anſwered (and it often has been) that the 
Right of the Owner over the Produce of his Slave acerues to him from 
this Conſideration, vix. That by granting the Favour of Life to the 
Captive, that Favour was imparted to the future Production alſo, 
which never had exiſted, i Victor Fure ſuo uti voluiſſet. I know, this is 
ſometimes diſputed. But no Objection was ever formed againſt this 
Reaſon, which did not lie againſt the N of Slavery itſelf, or the 
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*Ponem autem ipſis diſtribuit Mieſaulius, quem ſc. — 
Ipſe. ſibi comparaverat 2 abſente Domino, | 
Seorſim a Domina et Laerte ſene : 
Ipſum nempe a 7 emit poſſeſſonibus ſuis. - 


Domi nati. 


424 8 ERVIT VU PDE. 

Again. The Offspring of a Slave, through its own Impotency, can 
provide nothing for the State of its Infancy : and from the Diſability 
of its Parents, who are poſſeſſed of nothing, can expect as little. There 
fore the future Service of its Life is due to the Owner, as a Debt of 

2 Grot. II. 5. Education *. | ))) . 

Moreover, Slaves have no Right to diſpoſe of their own perſons, and 
therefore cannot fairly contract without the Conſentof their Owner. And 
eſpecially, when We conſider, that This is ſuch a Contract, as, duringa _ 

reat Part of the Mother's Time, is prejudicial to her Owner, and 

robs him of her Labour. To this it may be added, that the Purpoſes of 
Above, pag thoſe Conjunctions are not only Production but Education *; to one of 
289. 365. cte. yhich the Parties in Queſtion are abſolutely unequal. 5 

I add in the next Place, that the Father, who is in ervili Conditione, 
can poſſibly have no Power over his Child: for allowing the Scheme of 
Slavery to be not inconſiſtent as to him, that Maxim is undeniably 
true, ſcil. Nemo poteft alium in fua manu habere, qui iþſe eft in aliena. And 
then, as to the Mother, the Maxim will beatleaſtof as much Force againſt 

her Power, as it was againſt that of the Father. Eſpecially, if We con- 
Above, pag. ſider, what We have noticed in part before +, that even in a natural Con- 
wy" templation, the Jus Maternae Poteſtatis was a Thing unheard of, and de- 
nied to Women of a Free Condition. Therefore, as this Power muſt de- 
volve ſomewhere, it ſeems naturally to fall, where all have ſettled it, who 
have gone into theſe Conſiderations, viz. into the Hands of the Proprietor; 
whole Power is that of a Maſter, the Pote/tas Dominica, or Herilis. 
Upon the whole, I can ſee neither Difficulty nor Abſurdity in the Con- 
cluſion. If the Principles of Slavery are fair and juſt in themſelves, and it 
is againſt no Law whatever, to conſider Homines ut Res, then all the 
Rights of Poſſeſſion will follow the Rights of Slavery. I avail myſelf of 
an Acquiſition in the Produce of one Animal, as well as another, and, if 
I am Proprietor of the Soil, I am Proprietor of what is planted there. 
And yet, I know that the Civil Law, which has much ftrengthned 
the Doctrine We are accounting for, has with a ſeemingly great Refine- 
S J. 2.1. 37. ment pronounced Partum Ancillae in Fructu non eee. Nay, what is 
more ſo, has given is as a Reaſon, why the Maſter of her Perſon 
ſhould be the Maſter of her Production. | . 
In pecudum fructu etiam foetus eft, ficuti Lac, Pilus et Lana : Itague 
 Agni, Hoedi et Vituli et Equuli et Surculi ſtatim naturali Jure Domini 
Fructuarii ſunt; Partus vero Ancillae in fructu non eſt, itaque ad Do- 
minum Proprietatis pertinet. : 
But if this Law be attended to, the Meaning of it will come out fair 
and natural. The Queſtion here is not the Queſtion We are concerned in: 
not, whether the Produce of a Female Slave is born a Slave or no: but, 
ſuppoſing the Ancilla to be in Lſuſfructu, whether her Offspring belongs to 


the Vſjufrutuary, or the Proprietor ? To the Proprietor no doubt, as the 
| | N Law 


29. 
Pufendorf. 
VI. 3.9. 


Law here directs, for this plain reaſon: Becauſe She was not let out 
to breed. Non temere Ancillae ejus rei cauſa comparantur, ut pariant . DP. 5 3. 27 
It was praeter naturam et conditionem utendi fruendi. For the Emolu- 
ment of the Vſufructuary ariſes only from that uſe of the Goods, which 
the Nature of them warrants, and the Proprietor is ſuppoſed to intend, 
The Fruit of the Ancilla is her Service, not her Increaſe. 
2. I come now to conſider the other Branch of the Difficulty, which 
was, Why the Conſideration of the Mother only ſhould determine the State 
of her Child. For, as that Child may have a Free Man to his Father, 
it ſeems a very hard and unfavourable Limitation to tie him down to 
the Servile Condition of his Mother. And there is likewiſe involved 
in it another Difhculty : As, ſuppoſing the Slave, that begets, is the 
Property of Titius, and the Slave, that bears, the Property of Sempro- 
nius, Why ſhould the Produce accrue to Sempronius rather than to Titius ? 
But one Anſwer will ſerve for both. _ 

And indeed, a good Part of that Anſwer is diſperſed up and down in 
thoſe Conſiderations, which I beſtowed upon the former Queſtion. But, 
upon the whole, this Rule We are now concerned in, can be accounted 
for upon no Principles ſo well, as by examining thoſe of the Roman 
Law. Pater eſt, quem Nuptiae demonſtrant, was a Maxim, the Civi- 
lians never loſt fight of. The Condition of the Mother muſt therefore 
infallibly and invariably mark out the Condition of her Child. For, 
as She was, during that State, abſolutely incapable of Nupzzae ”, it would 7 J. 1. 10. pr. 
be impoſſible for the Child ever to claim a Father. "wow indeed | 


founds it upon the Law of Nature : 


Lex Naturae haec eſt, ut 75 naſcitur ine legitimo matrimonio matrem 
ſequatur. 
Where we ſee the Civil Law, the Legitimum Matrimonium, is taken into 
the Account to make out the Law of Nature by. There is no Impro- 
priety in the Expreſſion, as if He meant that Natural Law could be be- 
holden to Pęſitive, abſolutely and in all Caſes. But in the Hypothetical 
Law of Nature, it muſt be, as I have conſidered it. There is an Hypo- 
theſis, an Inſtitution, a Syſtem / vig. here a legitimum Matrimonium ) firſt 
laid down and admitted; and then Nature is conſulted, to fee what 
She recommends in ſuch Circumſtances?. » Above, pag. 
It is undoubtedly true, that Civil Law muſt be comprehended in this 130. 1 
Contemplation. For inſtance: Where the Father is not known, as in 
the caſe of Vulgo guagſiti, etc. the Reference mult of Neceſfs ity be made 
to the Mother, quia de Patre non conſtat. 
Nec enim debuiſſe caveri, ut vulgo quae/itus Matris conditionem ſeque- 
retur. Quam enim aliam originem hic habet“? P. 50. 1. 1. a. 


But in the Cantubernium of Slaves, where the Father may as regularly 
be known, as in lawful Wedlock, there is not an Uncertainty of the Fa- 
HAB ther's 
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£26 SERVITUDE. : 
ther's Perſon, ſo much as an Unwr/lingneſ in the Civil Law to own him. 
He wants the Form and Solemnity, the Tabb. Nuptrales, and other 
Ceremonies, which Arditrary, not Natural Law, make neceſſary to 
conſtitute the Father. And becauſe the ſarfie Regard is had de non 
x Coin wee as de non exiſtentibus; nay farther, becauſe Law ſu poſes 
that not to be done at all, which is not done according to her Direc- 
tion; therefore all born extra juſtas Nuptias are reduced to the Claſs of 
thoſe, whoſe Fathers cannot be made out, and therefore muft follow the 
Mother. But who does not at firſt fight diſcover the Difference between 
a Child, whoſe Father may poſſibly be , under an abſolute Uncertain- 
ty, and another, whoſe Father is difembled by an Imagination of Law? 
Let us ſee a caſe, where the Civil Law pronounces very highly of an 
Uncertainty of her own Creation. Os bo of 
Imp. anToninvs A. Hoſtiliae. ; 
Si tgnorans flatum Erotis, ut liberum duxiſti, et dotem dediftt, iſque 
' foftea ſervus eft judicatus ; dotem ex peculio recipes e et fiquid prac- 
terea eum tibi debuiſſe apparuerit. Filit autem tui, ut ex libera 
t.. xati, incerto tamen patre, puri ingenui intelliguntur *. | 
Before I make up my Account of the Servitus Frerma, there is one 
Article in it, which is not to be neglected. It is faid, that in ſome Caſes 
the Calamity of the Mother ſhall not have an Influence upon the State 
of her Child. For inſtance : if She be reduced to Slavery during her 
Pregnancy, the Child conceived before that Diſtreſs ſhall be Free, 
r 5-3; and her Captivity ſhall no more extend to the ante canceptor, than it 
iz can to the ante nates. What then becomes of my Right of Conqueſt? 
| And what of my Argument, that I ſaved the Child's Life in ſaving the 
Mother's, and thereby became intitled to its ſervices ? „ 
But this does not affect the Right of the Conqueror, but leads us to 
diſtinguiſh between a State of Slavery, and a ſervile Condition; to a 
Maxim laid down by the Roman Lawyers, vis. Aliud gi Ser dum ef, 
eld fervire, or fe in Servitute. Juſt as it is one thing Liberum efſe, aliud 
| ein Libertate. It is one thing to Poſſefs, another to be in Poſſeſſion, as 
M.41.2.10.1. Jen writes; and the Difference is much the ſame with that of ae 
FaSo and de Jure. | | EE x 
It is therefore no more than this: If Sempronia be taken Priſoner, the 
Child conceived before that Captivity ſhall have its Poſt/mimium; but 
thoſe conceived during her Slavery ſhall not. The One could recover 
its Incexnuity, the Other mult accept of Afarumon. 
Si Proegrans Afulier ab hoftibus capta fit, id quod enixa erit, pofik- 
*D. 1. 5. 26 minigem ü abet“. | | | 5 
The Law extends its Regards, as far as it can, and conſiders thoſe in 
F:ero, as already born, guetzes de corum favore agitur. | 
Nee mirum ft ex Serva Ingenuum naſct, cum et ex Captiva reſeriptum 
D. 38. 16.1. i. þt Ingenuum nac. | | | 
There 


ack:  SERVITUDE. 
There is a very good Author, who accounts for this in a very ſlo- 
venly Manner. But to proceed: _ | 
It ſeems to follow, that as the Condition of theſe Uterine Slaves was 
more pityable than that of athers, ſo their Treatment ought to be more 

_ favourable ; as no Act of their own had reduced them to theſe unhappy 
Circumſtances ; as they had neither voluntarily bartered their Liberty 
for Hire, nor forfeited their Condition by actual Captivity. 

And ſo We find it. Their Youth, and Innocence, the Conſideration of the 
domeſtic Relation they had to their Maſter, being born under his Roof, 
and bred up under his Hands, pleaded much in Abatement of Dominion. 

And no wonder therefore, if We ſometimes ſee them great Favourites. 


Ege. fum Felicio, cui folebas figillaria afferre, Philyfti villici filius, 


deliciolum tuum ”. 
| | | | | 12. 
Siguit plorator collo tibi Vernula pendet, | 
Haec quatiat tenera garrula fiſtra manu Martial. 
Vernaculorum dicta, ſardidum dentem, Eper 54 
Et faeda linguae probra circulatricis“. Id. x. 3. 1. 


And from this Indulgence aroſe that Pertneſs and Petulancy of Man- 

ners, which much diſtinguiſhed this Claſs of People; which is recorded in 

the Vernularum Licentia of Seneca, in the Vernae Procaces of Horace; de Provid. 

is viſible in the well-known uſe of the Word Vernilitas; and happily c. 1. 
explains a Paſſage in Terence, relating to one of this ſawcy Fraternity, g em. VI. 

; Curiales Vernula et, gut me vocat * | 2 Terent. 
We gather ſomething of their Situation from the Style of their Epi- og ata 
taphs, which is generally very magnificent: The following are ſutt- 


cient Inſtances : | 
8 | SECVRITATI 
_ COGNATIONIS SVAE 
FORTVNATVS AVG. LIB. 
VERNA PATERNVS 
AB EPISTVLIS © 
 ACCENSVS PATRON. 
DIVO AVG. VESPASIANO 
5 LICTOR CVRIAT. 
VIAT. HONOR. DEC. COS. ET PR. 
| T SBI ET: 
EPAPHRODITO AVG. L. 
AB EPISTVLIS FRATRI SVO+. 
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Mazochius. 


Boiſſardus. 
Gruter. 


CMXLIL 10. at his Deceaſe, more than once 


SERVITUDE. 
oy, Rn ol 
IVDIAE. 9. LIB. 
 HELPIDIS eas 

VIX. ANN. XVI. MENS. VIIII. 
= DIES IL. iK 
„ 

FECIT VERNAE SVAE 

CARISS. BENEMEREN. 

ET SIBI SVIS LIBERTIS 

LIBERTABVSQ. POSTERISQ. 

EORVM ET 

FLORO VIRO EIVS. 

LIBERTIS. LIBERTABQ. 

POSTERISQ. EIVS*. 


To which let me add, that Glaucia, a favourite Verna, was honoured 


«VI. 29. here produce *®: 


Tertullian. de 


Non de plebe domus, nec avarae Verna cataſtae, 
Sed domini ſantto dignus amore puer. 

Munera cum pofſet nondum ſentire Patroni, 
Glaucia libertus jam Melioris erat. | 85 

Moribus hoc Formaeque datum. Quits blandior ith ? 
Aut quis Apollineo pulchrior ore fuit? 

Immodicis brevis eft Aetas, et rara Senectus: 

Quicquid amas, cupias non placuiſſe nimis. 


by Martial. One of which Epigrams I 


There cannot be a greater Inſtance than the Caſe of Servius Tullius: 


In Servio autem Tullio dere rpg. ſuas oftendit : Vernam 


huic urbi natum, Regem 


ando : cui quidem diutiſſime Imperium 


obtinere, quater luſtrum condere, ter triumphare contigit. Ad ſum- 
mam, aut unde proceſſerit, aut quo pervenerit, flatuae titulus abunde 


rteftatur, ſervili cognomine, et regia appellatione perplexus“. 


7 Valer, 
_ l Servio Tullio etiam tum puerulo dormienti, circa caput flammam emi- 
cuilſe, domeſtici oculi annotaverunt. Quod prodigium Priſci Tarquini. 

"EY Regis Vxor Tanaguil admirata, Servium, ſerva natum, in modum 

. . * . * - = * | * 0 o . 8 
e | flu educavit, er ad Regium faſtigium evexit *. 
* i I fay, this Claſs of Slaves were thus tenderly conſidered: but the com- 
Sener. I. e. 


mon Lot of Slaves in general, was with the Ancients, in many Cir- 


Pallio. cumſtances, very deplorable. The Barbarity of Yedius Pollo, which 
Flin. IX. 23. Seneca calls Novitatem Crudelitatts ?, is upon Record, and brought from 


N _ that humane Writer this fine Reflection“: 


Servis 


S ERVIT U DE. 3 429 
Ser vis imperare moderate, laus eft : et in Mancipio cagilandum ęſt, non P. po. 15.32. | 
quantum iliud impune pati poſſit, ſed quantum Tibi permittat aequi Goihofred-ad 
bonigue natura quae parcere etiam captivis et pretio paratis jubet. Ds 8 
RQuanto Juftrus jubet hominibus liberts, ingenuts, honeſtis, non ut man- D. e : 
cipits abut, fed his quos gradu antecedas ; quorumgue Tibi non tra- 289. . 
dita Servitus fit, ſed Tutela? Servis ad ftatuam licet confugere. ne 05-8 2 
Cum in Ser vum ommia liceant, et aliguid, quod in Hominem licere Ti. IL. : 
commune Fus Animantium vetet : quia ejuſdem natura eſt, cujus Tu. mn 
However of their Situation take the following Inſtances. They were 2 2. Epil. 
held pro Nullis*, pro Mortuis*, (How this 1 0 8 EE 
5 520 this is to be underſtood, conſult 47 
A. Faber pro Ruadrupedibus* ; nay, were in a much worſe State, than I 0 
any Cattle whatſoever, as the ſame Author has ſhewn 7. The had no ys oY 
Head in the State, no Name, Tribe or Regiſter * : They were 5 capa- D. 4.5. 3 
ble of being injuredꝰ: Nor could they take by Purchaſe or Deſcent? a rt 2 
Had no Heirs *, and therefore could make no Will of courſe. Excluſive CCCXI, 
of what was called their Pecu/ium *, Whatever they acquired, was their er 
Maſter's “. They could not plead, nor be pleaded, but were excluded 2: 16 4827 
from all Civil Concerns whatſoever *: Could not claim the Indulgence of- D. e 
Abſence Reip. cauſa*: Were not intitled to the Rights and Conſiderations ©: 6. 59: 4 : 
of Matrimony ”, and therefore had no Relief in the caſe of Adultery *. P. 18.8.4 
Nor were they the proper Objects of Cognation or Affinity, but of Quah. e PH 
Cognatio?. They could be ſold, transferred, or pawned, as Goods, or Per- 3 75 
ſonal Eſtate; For Goods They were, and ach were They eſteemed . D 50-16-22. 
Might be tortured for Evidence *:. Puniſhed at the Diſcretion of their Dean. 
Lord : Or, even put to Death by his Authority *; together with man e PG: 
other Civil Incapacities, which I have not room to enumerate. Fs pi pr. 
— SY for all theſe Inconveniences was MANVMISS1ON,,or En- 3 Pag 
| = i 9 Above, pag. 
Eft autem Manumiſio, de manu Miſis; id eft, datio Libertatis : nam _ 
| guamdiu quis in ſervitute eſt, mauui et poteſtati ſuppojitus eft * ma- 41. ee N 
numiſſus liberatur potęſtate. Quae res a fure Gentium originem DAME AAL 
Jumpfit * utpote, cum jure Naturali omnes liberi naſcerentur, nec eſſet ems 8 
nota Manumiffio, cum Servitus eſſet incoguita. Sed poſteaquen jure [armenop. 
Gentium Servitus indaſit, jequutum eft beneficium Manum!ſionts 5 1 
et cum uno nat urali 0mme hemines appellaremur, jure Gentium tria Fragen XIX. 
effe coeperunt, Liberi, et his contrarium Servi, et tertium genus '; 
Liberti, id eft, hi, qui defierant: efſe Servi. | n 7 Lea... 
. Of Manumiſſion, its Ceremony, its Rights and Effects, the Roman Sep. XIV. init. 
aw- Books are very full; but it is of much leſs Concernment to us, III Tie. 


by the Diſuſe- both of Slavery and That. Let it be ſufficient to ob- XIII. 


ſerve briefly two or three Particulars relating to it. 5 
It prevailed for ſome time, that Libert has Eine 
the Slave that had bee 5 11 22 deren ay Yun 3 

"IE. | Un manumliite and , ' | - tiq. Rom. 4 
e | | EO, nd Libertiuus, that of his De- jj. 1 8. 


D. 1. 1. 4 
Ten- 


430 SERVITUDE R 
Temporibis Appn, et deinceps aliquamdiu, Libertinos diftos, non 72 


5 Ne gui manumitterentur, fed In genuos ex his procreatos b. 

Claud. 24. a 3 ; - 3 8 
Libertorum autem filii apud antiquos Libertini appellabantur, quaſe 

6 Ifidor, VIII. de liberis natis. . | 


But afterwards when the Language was perfected, this Diſtinction 
was forgotten, and another aroſe. Libertus then became properly a 
Term of Relation. For the Slave, though manumiſed, was yet in ſome 
degree of Property, and was called ſuch a one's Freed-Man ; Caęſaris, 
Pompeii, vel Ciceronis Libertus. By which means it came to paſs, that 
Libertus was expreſſive of that Tenure, viz. of the Right of Patronage; 
and Libertinus, in general, of the State or Condition. And the former 
is frequently in Inſcriptions denoted by L. or LIB, 


"BYATIVS ---- 
© FERENTILIVS STATI L 
?Fabrert. pag. | 1 _ FIRMVS?”. | 


27. | | : | 
: Drotzens de hoc contenditur, an quis libertus ſit, ive operae petantur, five 
obſequium deſideretur, five etiam famoſa attro intendatur, ſive in jus 

vocetur, qui ſe patronum dicit, five nulla cauſa interveniat, redditur 
praejudicium. Sed et quotiens quis libertinum quidem ſe confitetur, 
libertum autem Gaii Seii / negat, idem praejudicium datur *. 


For it muſt be noted, that the Yoke was not yet taken off their Shoul- 

ders entirely. They ſtill wore their Maſter's Livery, in carrying his N- 

men and Praenomen, and many other marks of Servility, or, at leaſt, De- 
pendance. Hence the Jura Patronatus were many and conſiderable. 

There were ſeveral Services which the Liberti owed, and were bound 

to make good, as ſeveral Titles in the Law-Books ſhew : the Patron 
ſucceeded into half their Eſtate, if they had no Heirs of their Body, had 

a Preference in Guardianſhip, could revoke all fraudulent Alienations, 

claimed a kind of Homage, and laſtly, to mention no more, could pu- 
„Above, pag. niſh, what was otherwiſe unpuniſhable by moſt human Conſtitutions *, 


PD. 40. 14.6. 


87. viz. Ingratitude, and recall them to their priſtine Condition of Slavery . 
„ | 3 5 | 
Clavd. 25. This is doubtleſs implied in the Words of Terence *, 
37.14. 5. 1 RE 
. $I, Scts fect e Servo ut eſſes libertus mii : 
ad Hadrian, Propterea quod ſerviebas liberaliter, 
19-977 5 uod habui ſummum precium perſolvi tibi. 
bric. Bibiloth, Ss. In memoria habeo. $1, HAVD MVTO FACTVM. 
Gr. Tom. XII. f N a 8 
Ina To uſe the Words of Donatus upon the Place, ſecundum Jus, quod 


Andr. l. i. 12. ad verſus libertos ingratos eft, ut in ſervitutem revocentur. 


This 


8 ER VITO PDE. 1438 


This was a Strain of Diſcipline, which the Romans owed their great 1 
Maſters, the Athenians. + | 1 
Age, quid illud inſtitutum Athenarum, quam memorabile : quod con vi- Y 

tus a patrono libertus ingratus jure Libertatis exuitur. Superſedeo 1 

te, inquit, habere civem tanti muneris impium aeſtimatorem. Nec 9 

adduci paſſum, et credam Vrbi utilem, quem Domi ſceleſtum cerno. 1 

Abi igitur, et eſta Servus, quoniam Liber efſe neſcrviſti* : 2 3 . 

XxIm. II. 1 


Let it be obſerved again, that all kinds of Manumiſſion anciently did 3. 

not confer the ſame degree of Liberty * There was a Libertas juſta J. 1. 5. f. 
which was conveyed by a formal Manumiſſion, celebrated in all the Rites 
of the Roman Law; and there was a lower degree of Liberty, Libertas 
minus juſta. Among which one was calling your Slave, and making 
him fit down at Table. I mention this, not becauſe it can merit much 
Attention (for Manumiſſion being but of little Conſideration now, this 
Difference is of ſtill leſs, as being very early aboliſhed) but becauſe a 
tolerable good Writer is of Opinion, that this Rite was alluded to by 

St. Luke in his Goſpel 5: XII. 37. 


Bleſſed are thoſe Servants, whom the Lord, when He cometh, ſhall find 
watching : Verily, T ſay unto Du, that He ſhall gird himſelf, and make them 
to fit down to Meat, and will come forth to ſerve them. 
If I was inclined to diſpute this Obſervation, and at the ſame time 
was directed to confider any Alluſion in this Scripture to a Pagan 
Cuſtom, I ſhould certainly conclude, that the Alluſion was to the Ro- 
man Saturnalia, rather than this: Where the Servants were entertained, 
and the Maſters waited at Table. When I call this the Roman Sa- 
turnalia, I am not ignorant of the true Origin of that Rite: | 
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Per Saturnales dies, quibus ſervos Romani convivio ſolent excipere, ſervilia miniſteria ipſi 
obeuntes : a Graects more ſumpto. Quoniam idem Mercurii feſtis dirbus in Creta fit, ut ſeribit 
Cary/lius in hifterics commentarits, epulantium ſervorum menſis miniſtrantibus ac famulantilus 
daminis. Idem fit et apud Trorzenios menſe Gerae/iione, quo per multos dies conventus aguntur, 
et nundinge, Forum cer to die, ſervi cum avibus talis publice ludunt, it convivium domini ſer- 
vis exhibent, ut Cary/tius idem tradit. Beroſus libro prima Babylonicorum ſcripſit, menſis Loi 
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10. | N 
*Dip.Lib.XL. 0 ions none was ſo common as ha Ne In 
Tit. IV. pz Which the Teſtator would ſometimes be ſo unreaſonably profuſe, as to 
MAnvM5513 defraud his Creditors, or prejudice his Family. This was therefore a 


ee omen 2 proper Object for Reſtraining Statutes, and ſuch We meet with. Of 


TO, 

» J. Lib. I. Tit, Which the Lex Aeha Sentiaꝰ and Fufia Caninia are Inſtances *. 

The | It followed from the nature of all poſt-Mortem- Manumijji, Fons, that, 
bid. Tit. tho” the Slave became by that A, a Freed ATI; e he became 


VII. 
i body's Freed Man: 
8. Si necem Domini detexerit Servus, Praetor ſtatuere 2 ut lier fit 


Et conſtiat eum 9 ex SCto libertatem e nullins ee 
DP. 38. 2. 4. libertum . 

I fay, no body's Freed Man in . tho' He was often call'd 
the Freed Man of the Family. However the popular uſe of Language 
found out a Patron for him, and ſuch Liberti were diſtinguiſhed 1 the 

See paganin. name of Churonitae or Orcint *, tanquam Charontis Liberti *. 


Jad par Plane, ſi forte ex Rubriano SCto pervenerit ad libertatem, non habe- 
355 a 75 bit tutorem eum, qua rogatus eſt, ſed Orcinus Libertus effectus, ad - 
On. familiam teſtatoris“ pertinebit. | | 

1 an : 1 g f ; Nu 0b necem detectam Domini, praemium libertatis , fit 
0 26:4. 3. Orcinus Libertus ?. 
3. This! is alluded to in Plutarclr s Life of M. Antony, who ne 


P. 40. 8. 5. many, and reſtored to blood, according to the directions He pretended 
to have found in the Memorandum-Book of Julius: 


Ao TETE5 Araiſac err KOT ob es. 0 Pon. Xepwviras fahr. eXEyX0- 


Tom. V. E- ue vg eig rug TE ver KATEDEVYOV UTOUYTATIT Bs *, Fre 
dit, a | 
wi > 4h: The ſame is mentioned by Suetonius in his Life of Auguſtus ?. 
Pag. 83. a a | 2 5 
5 35. There is a Reference to this Humour (I have reaſon to think) in a 


paſſage of Apuleius . The Acculer, it ſeems, had got the nick-name of 
Charon, as We are informed, ob oris et animi diritatem. Our Author here 
adds another reaſon, and that was his good /uck at Succeſfions : 

Neg; enim diu eft, cum te crebrae mortes propinguorum immeritis here- 
Lean fulſerunt. Inde tibi potius, 2 06 1 iam teterrimam ja- 

ciem, Charon nomen et. 5 

1T is not to be imagined that the AncientSlavery . aN ghout 

with that Severity and Rigor, which We have ſeen attending i it, and never 


* Apolog. 


decimo ſexts die per quingue dies Babylone feſtum celebrari, Sacean neminant, cujus tempore nau. 
cipia deminis imperant, et ex ſervis unus quidam praeeſt aedibus, Ve em indutus regiae fami.em. 
Vaude omnes hes P. R. per ludibrium Charonitas e guandoquidem, ubi arguebantur, 


ad mortui confugiebant « commentarias. 
| knew 


SERVITUDE. 


new abatement. My Reader therefore will not be diſpleaſed to fee the 
Procels of this Relaxation. 


There is a narrative in Szidas*, which is pretty remarkable: v. raior. 


Au orgær iar votrohe T og [Caligula] + enkrgs ede n&TTY oper Top gecrort' y, 
er. a al r cidece Nikl. K a»TeyYev deln Nate val ej pet 
Try olxeupeevny WET, Ty CIXET WV produc TY&OLI21; I TOSEAADYTEY 
5 dec môrag. © 22 vag euuverbai eCxnero Tov ide fer Tory, UTED 
@ Was UTE Casco Teoerac xew.* 


How Suidas came by this Anecdote, I know not. It was 3 a 
bad Stroke of Politics, if it is a true Relation; a Wantonneſs of Power *, * D. 1. 12. 
like many of Caligula's Meaſures, and, according to the Fate which al- 8. 
ways attends the Projects of weak and capricious Governors, What 
muſt have died with him, if not before him. For no more is heard of it. 
There is a Paſlage in Suetonius of a directly contrary Tendency: Where dais 616. 
reciting the laudable Inſtances of Caligula's Conduct, He ſays, 


Ruoque magis nullius non bont exempit fautor videretur, mulieri liber- 
tinae octoginta donauit, quod excruciata graviſſimis tormentis de 
ſcelere patron reticuiſſet. 


But This indeed proves nothing: Fe or the moſt diſtinguiſhing Feature 
in Caligula's Character, was his Inconſiſtency with himſelf, as Dion | 
Caſſius has made it plainly appear“. „ LIX. 4. 
Omitting therefore this dark Account of Suidas: The firſt favourable 
Law which ſeems to have been enacted in regard to Slavery, was the 
Lex Cornelia de Sicariis, which had Sylla the Dictator for its Author. 


Marcian expounding that Law writes thus * 5D. 48.8.4.2. 


Et qui hominem occiderit, punitur, non a di fferentia, cuj us 
conditionis hominem intenemit. 


But this did not tye up, as far as We can gather, che hands of the Ma- 
ſter or Proprietor : It concerned a Stranger only, one who had nothing to 
do with the Slave; againſt whom the Maſter had an Action for Damages 
by the Aguilian Law, and another now for Murder by This: 


Si dolo Servus acciſus fit, et lege Cornelia agere Dominum poſſe conſtat : 
et, ſi lege Aquilia egerit, pragjudicium fieri Corneliae non debet ”. 


The Jus Vitae ef Necit, which the Roman Conſtitution gave to Ma- 
ters over their Slaves, was firſt reſtrained, as far as We can judge, by 
Cm the Succeſſor of AK 5 1 
. Ro n 7 Claud. 5 25. 


7 D. g. 2.23.9. 


Ser vis etiam lege lata eam 3 et licentiam dedit, ut ipſis dominos accuſare liceret, | 
quod crimen vel peccatum ab iis admiſſum eſſe ſcirent. Haec autem res innumerts malis orbem 
opplevit, cum ſervi acerbis ſupplictis dominoes ſubjicerent. Vau ofquifque enim illorum dimino vicem 

. * pro WE 9a! ante ab ills 9 | 
Iii Cup 
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SERVITUDE. 
Cum quidam aegra et affetta Mancipia in Inſulam Aeſculapii taedin 
medendi exponerent, omnes qui exponerentur, liberos eſſe ſanxit, nec 
redire in ditionem domint, fi convaluiſſent : quod ſiguis necare mallet 
quem, quam exponere, caedis crimine teneri. | 
Under the Reign of his Succeſſor A. V. C. 813. the Petronian Law was: 
_ enacted, which took away a very ſcandalous Power from the Maſter, of 
which the Law here quoted will inform you ; and (pretty much like 
Above, pag. What we have lately ſeen in the cafe of the Father's Power“) removed 
405. the Cognizance from the Domeſtic to the Civil Judicatory. 
Pe Legem Petroniam, et SCta ad eam Legem pertinentia, Dominis 
 Poteſtas ablata eft ad Beſtias depugnanaas ſus arbitrio ſervos tra- 
dendi; oblato tamen judici ſervo, fi juſta fit Domini querela, jic 
P. 48. 8.11. Poenae tradetur®. | | 
© This poſſibly is alluded to by Seneca“. 7 


» * 
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» HT do Be- Afterwards the Em peror Hadrian diſcountenanced all ſevere and in- 


nefic. 22. "I ag 1 | : 
jurious Treatment, by baniſhing Vmnbricia, a Woman of Faſhion, for 


D. 1. 6. 2, five Years, quod ex leviſſimis caufis ancillas atrociſſime tractaſſot . 
En. Add Spar- Antoninus Pius, his Succeſſor, ſeems to me, from the Words of the 


an fo Be. :..c . ; 
"5g and Inſtitutes.*, to have brought home the Lex: Cornelia to the Perſon of 


Fariat. Tit. the Maſter or Proprietor, when Juſtinian ſays, 


Ul. je Ns TEAS 1 
TORS Ex Conſtitutione Divi Antonini, qui /ine cauſa ſervum ſuum occiderit, 
3 non minus puniri jubetur, quam ſi alienum ſervum occiderit. 


The Conſtitution, or Reſcript of the fame Antoninus to Marcian, the 
Proconſul of Baetica, is well known. Here it follows from the Laws 
laſt cited, both of Digeſt and Inſtitutes : | 2 ns 

Dominorum quidem poteſtatem in ſuos ſervos illibatam eſſe oportet, nec 
cuiguam hominum jus ſuum detrahi : fed dominorum intereſt, ne 
 auxilium contra ſaevitiam, vel famem, vel intolerabilem myjurian 
denegetur his qui juſte deprecantur. Ideocognoſceae querelis earum, qui 

ex familia. Julii Sabini ad ſtatuam confugerunt : et, ſi vel durius ha- 
bites, quam aequum eft, vel infami injuria affettos cagnoveris, vVent- 
rigube, ita ut in poteſlatem: Domini non revertantur. Qu, fi meae 
Corftitutiontfraudemfecerit, ſciet me admiſſum ſcuerius exſequururum. 

Something alſo was done by Severus. | kf 

Laſt of all, Conſtantine ordained, that if a Maſter ſhould chance to 
kill his Slave in the courſe of his Correction, He ſhould not be com- 
prchended in the Lex Cornelia de Sicariis: However if the Correction 

amounted to Torture or Barbarity, and Death ſhould-enſue, this Con- 
titution ſhould not be binding. It is entitled DE EMENDATIONE 

lid Ix. SERVOR VMI, and is very well worth conſulting, with what Gotlo- 
Lit. Ie. Lex {ed has collected upon it. 8 1 is 3 
. Chriſtianity greatly diſcountenanced the Practice, not by any direct Pre- 


cept, but by bringing us better acquainted with Human Nature, andex- 
| | 7 | | 1 pn Plainipg 


D. 1.12.48, 


„ WF , 
CLAVDIA ATALANTE 
_ CONIVGI BENE 
„% MERENTI !. Gruter. 
But upon the whole, Chriſtianity taxes not the Fact with injuſtice, but *. 5+ 
exerts the Principles of Humanity and Tenderneſs: In like manner as the 
Prince, when he extends his Pardon to a Criminal, does not by that im- 


* r 2 1 


» 


— — 


2 
explaining to us the Level and Equality of our Condition. And about 93 
the XIIth or XIIIth Century, when Eccleſiaſtical Legiſlation was at Mm 
its heighth, is dated the utter Extinction of Slavery in Europe. It has SW} 
been obſerved, that St. Paul's frequent Preachings upon this Topic 1 
were ſometimes miſunderſtood: So that, when He told his Followers, 1 
that in the Scheme of the Goſpel there was neither Bond nor Free, tat . 
3 To IIe Kupie, exe7 exeubeeie (with many more ſuch Paſſagess) Se- * 2 Cor. Il. 4 
veral of his Hearers improved upon ſo comfortable a Doctrine, and Eber VL 6. oy 
gave him ſome pains to reduce them, and correct their Miſ-apprehen- Gal. Cap. IV. IJ 
ions. The ſame Opinion prevails with many at this day, who main- It 
tain that Slavery and Chriſtianity are inconſiſtent, and that Baptiſm BY 
into the Chriſtian Church ſhall work the Effects of Manumiſſion. But aſp 
ſurely St. Paul did not reaſon ſo, when, after having converted a futigive = 
Slave, and ſent him back to his Maſter, He became bound for his future = 
ood Services, Te Tore To aN, vun os cel Xg £4406 ETXPHLTTON 1 al- » Philem ver. 14 4 
iuding doubtleſs to his name, Ongſimus, a common name with Slaves: 1 
|  ONESIMO | 4 9 
SERVO of | . 

FIDELI z. | "Gor lnſeript, of 

 ONESIMVS STAT 2 # 

_ RVFI SER. FECIT kl 

SIBI ET SYNTYCHE vl 

CONSERVAE*. | > Gn 7 

DIS MANIB. 5 "2 

L.. SERVILIVS ONESIM. | # 

FECIT CONT VBER „ 
| SVAE RVNTIAE CALLITYC?. #Fabrett.pag. - 1 
The Inſtances of this name in Gruter are infinite. Of the ſame ſort 3'5* 378 
is CHRESIMVS (very frequent alſo) ONESIPHORVS, and laſtly we 1 
meet with VTILIS 2 | | | —_ | FA - 

e ; II. CLAVDIO = 

{ 


s 1 
N er ns: Ly» tro Go 
PY — 
Ly e oe 


| ® Vi off Spiritus Domini, ibi oft Libertas. = 
+ Olim tibi inutilem, nunc vero et Tibi et Mihi utilem. 
. I ii 2 | peach 
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peach the Sentence pronounced by his Officer. I ſhall produce a lively 


1 Gell. X. 15. 
Plutarch. in 
Numa. pag. 
144. Et in 
Quaeſt. Rom. 
109. 

9 Cvjac. and 
others, ad C. 
I, 4. 6. 


Image of what Jam maintaining. It was the Cuſtom in 0% Rome, 
that when a Veſtal Virgin, or the Flamen Dialis, met in the Street, by 
Accident, with a Malefactor leading to Execution, the Honour due to 
thoſe Characters, and the Senſe of their Function ſhould work a Par- 
don“. This Cuſtom it is ſaid ftill prevails in Modern Rome alſo; the 
Flamen only, by an eaſy Tranſition, changed for the Cardinal?. Now 
This is always underſtood as a Grace or Indulgence only; fomething 
admitted contemplatione Perſonae ; an Acknowledgment of the Holineſs 

of the Character ; in ſhort a Compliment, rather than a Right. Juſt 

ſo is the Article We are engaged in, a Reverence paid to the Goſpel 
Inſtitution, and not a Declaration of any Rule or Concluſion which 
Chriſtianity has adjudged upon the Right: not a Prohibition againſt 
Slavery, founded upon the Principles of that Doctrine. Otherwiſe it 
could be no Queſtion, which yet is frequently debated by Civilians, 


_ viz. Whether the Slavery of Antiquity would not be reſtored with greater 


. 49. 16. 
. and 11. 


Athen. II. 


30. 


Itid. 
* Apul. po- 


log pag. 411. 
Edit. Cataub, 


5 Plin. 
XXXIII. 10. 


Propriety, than it was aboliſhed ? | 

I know a good Writer who accounts for the Diſcontinuance of Slavery. 
in Europe upon other Principles, or at leaſt joins other Principles to that 
which I have mentioned. About the Eleventh Century, When the large 
Tract of Italy came to be ſhared by ſeveral Matters, when many little 


Republics were formed, and many inconfiderable States ſet up a Sove- 


reignty of their own ; it was eg for Proprietors of Slaves to keep 

them in any tolerable Order of Duty. The Fugitive had not far to 
run, and He was ſure of Protection, wherever He applied himſelf. Now 
all this was conſtantly prevented in former Times, when this Inde- 
pendancy of neighbouring Countries was leſs conſiderable, and when 


many Laws were in being, and thoſe very briſkly enforced, for the Re- 


covery of thoſe, that were weary of their Condition. | | 
Another Occaitonat this Juncture was not wanting; and here it follows. 
The Romans never made Soldiers of their Slaves“: The Honour cf the 
Proſeſſion was one Reaſon, but the Secret was, they durſt not truſt 
them with Arms; their Number was ſo confiderable. Which is now 
2lſo the ſteady Politics of eur. Weſt- India Colonies, nd for the fame 
Reaſon. Indeed the Multitude of theſe Domeſtics in the early Ages was 
aft onithing, and next ts incredible. In the CXth Olympiad, at a Re- 
view made by Demetrius Phalereus, there were found, at Athens, One 
and Twenty Thouſand Citizens, when the Amount of Slaves was Forty 
Myriads, or 4c0,c0q Perſons*. We are told alſo of 470, ooo Slaves in 
Acgina, an Ttland of a very ſmall Extent*'. But This is nothing to the 
Romans: Putentil/a the Wife of Apuleius , parted with 400 Slaves out. 
of her Subſtance, when She made over a Parcel of her Eſtate to the 
Children She had by a former Huſband. In the Reign of Auguſtus, a ſingle | 
Perſon, C. Caecilius Claudius leſt behind him a Family of Slaves in nuntber 


MMMMCXVI,, though He hadſuffered much inhis Domeſtics, GR | 
et | the. 
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ſeveral private People in Rome had Slaves to the Number of Len, or 
Twenty Thouſand, of their own, and ſome a greater Number ſtill; and, 
to obviate an Objection he was aware of, He ſubjoins, that they were 
not Stock in Trade, but retained for State and Luxury. So that Se- 
neca had good reaſon for ſaying”: | 


In Senatu dicta eft aliguando Sententia, ut Servos a Liberis cultus di- 
ftingueret, deinde apparuit, quantum 3 immineret, fi ſervi 
noſtri numerare nos coepiſſent. 


It was therefore neceſſary, as I was obſerving, that the Roman Levies 
ſhould be compoſed of thoſe the Government could truſt, The Policy 
of Auguſtus in this particular is worth remarking : 


Libertino milite, praeterquam Romae jncendiorum cauſa, et, fs tumitt- 
tus in graviore annona metueretur, bis ufus eft': Semel ad praefidium 
Coloniarum Ilyricum contingentium : iterum ad tutelam Tipae R/it- 
ni flumints, eoſgue Servos adhuc viris Jeminſque pecuntiofioribus in- 

diclos, ac fine mora manumiſſes, ſub priore vexillo habuit, neque aut 
commiſtos cum Ingenuis, aut eodem modo armatos *. 


They never employed them therefore in their Troops, without. a © 
previous Manumiſſion, except once after the defeat at Cannae (to the 


the or from. Servius, together with the Text of his Author : 57 


Nix unus Helenor, 
E t Lycus elabſi: quorum primaevus Helenor, 
Maeonio Regi quem Serva Licymnia fartim 
Suſtulerat, vetitilgue ad Trojam miſerat arms, 


VETIT1S] Lege militari intelligimus, quia Servi a Militia prohibeban- 5 
fur unde et in Deiotariana purgat hoc Cicero, cum Kalke ohjectum, 
inter Equites, quos Deiotarus miſerat Caeſari, unum Servum fuiſfe : - 
et git, Neſcio quem ex eo numero ſervum judicatum : non arbi- 
4 tror, non audivi; Jed i n co, etiamſi accidiſſet, culpam regis nul- 

« lam eſſe arbiitrarer.” Virgilium autem novimus trahere aliqua de 
Hiſtoria. Servos namque nungam militaſſe conflat, niſi ſervitute 
depoſita ; z excepto Haunibalis tempore, cum poſt Cannenſe proelium 
in tanta neceſſitate fuit Vrbs Roma, ut ue liberandorum quidem” 

ſervorum daretur Facultas *. 


Butnow at the Aera I wasconcerned with, the Multitude of little States, 
which ſprang up from one great one, occaſioned infinite Bickerings, and 
Matter for Contention. There was not a State or Seignory, which did 
not want all the Hands they could muſter in their Confines, either to de- 
fend their own * or Rs ans pars W Thus every Man 
| was 
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the Civil Wars. More ſurprizing Rill is the Account in Arhenaens*, that *1. e. 


4 de Clem. 24. 


e 5 98 : 


number of $000?) when they were diſtreſſed for time. I ſhall produce Li. XXII. 


Fnſe Levis nudo, parmaque inglorius alba. Aen. IX. 


2 Serv. ad loc. 
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438 N 8 ERVIT UD E. . 
| was taken into the Service: Whom they armed, they muſt truſt : And 
* Epiſt. 47 there could be no Truſt but in Free Men, as Seneca writes: Totidem 
+ Above, pag. /e Hoftes quot Servos. Thus the Barrier between the Two Natures was 
419- thrown down, and Slavery was heard of no more, in the Weſt. 7 
And yet there came down almoſt to our Times a Subordination of 
Mankind: a Poteſtas Dominica without its Fangs; to be heard of in the 
ſundry Appellations of Homines Proprii, Aldii, Aldiones, Homies Tallia- 
biles, Gens de main morte, Laſſi, Servi Maſſarii, Nativi, Hinds, etc. 
My Reader muſt not expect, that I am entering upon the Subject of 
Vaſſalage, which is quite another thing. The Homage done to a Court of 
a Manor or Lordſhip, for the Intereſt which the Homager enjoys in a 
1 Beneficiary Concern, is a diſtinct Conſideration from the Perſonal Ser- 
| 5 vice which a Hind (or the Slave of the Moderns) owed his Lord, and 
1 | his Maſter. og 8 | 8 8 
1 It was frequent in the Times I am concerned in, for the Sovereigus 
1 of States, to be poſſeſſed of very conſiderable Demeſnes ; the Emolu- 
| ments of which were in great Part conveyed to their Courtiers and 

3 Dependants, in conſideration of ſome Service, Acknowledgment or 

Quit-Rent. As the Sovereign had his Followers, thoſe of inferior 
Rank had theirs alſo in a proper Subordination. This therefore was 
the proper Vaſſalage, viz. an Attachment or Dependance upon Sove- 

j reigns, or Men of Rank, either in Expectation, or in Conſequence, of 
an Intereſt formed out of their reſpective Eftates. This Hold or Te- 
nure was a Service, but a Liberal One: and to which People of good 
Faſhion would ſometimes ſubmit for the ſake of the Emolument. But 
This is not the Service I am concerned in. | 

When the Lombards, Franks, andother Northern Powers overſpread 
the Face of Europe, They had their Slaves under thoſe Denominations, 
5 which I mentioned above; but of a leſs ſervile Condition. They had in- 
| deed foralong time the Property of their Perſons, and could transfer them, 

| like the Greeks or Romans, (though not out of the King's Dominions, as 

5 Wilkins appears by the Laws of William the Conqueror“) but had not the ex- 

Legg. Saxon. remum Jus, that of Life and Death, and were reſtrained moreover from 

ha all rigorous and inhumane Treatment. The Romans, We oblerved, had 

their Familiam Vrbanam, and Familiam Ruſticam: And, though it is not 

to be queſtioned, but theſe Nations had them alſo in both Shapes, yet 

4 of the Former We find but little Remains; becauſe the chief uſe They 
= made of their Slaves, was the Cultivation of their Eſtates : and their 
manual Labor in Country Employments. In this Condition We com- 
monly find them; Villains moſtly, in the Senſe of the ancient //lict, and 
theſe generally Regardant to the Manor, as the Engliſh Law ſtiles them, 

2. e. Fixed, as it were, to the Freehold, Paſſing along with the Eſtate ; 


ſometimes as uſeful and valuable Appendages, ſometimes as 3 and 
. Incum- 
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SERVITUDE. 


Incumbrances. 1 ſay the Period I fixed for the Abolition of Slavery, 

does by no means extend to theſe : becauſe upon the Regiſters of many 

Churches, Abbies, and Conventual Bodies, We find, of very low date, 
the Manumiſſions of their Colani or Huſbandmen. 

For Eccleſiaſtical Bodies were at that time very frequent; and as they 
were very rich, They alſo had their Coloni, their VILLA2Ns, to cultivate 
thoſe Farms which the Convent held in: heir own hands, ad Meuſam Do- 
minicam, or other Purpoſes of the Society: And, in Affectation of the State 
of Princes, They had their vAss AL s or Dependants alſo, which ſerved 

to increaſe the Dignity, and ſwell the Retinue of the Convent, upon pu- 

| blic Occaſions, to maintain the Intereſt of the Houſe, and to adminiſter 
their Secular Concerns. Theſe chief Owners therefore, the Abbot and his 
College, were diſtinguiſhed by the reſpectful Title of Senzores : whence 
it is imagined, that Lordſhips, or little Sovereignties, in moſt Lan- 
guages of Europe, have borrowed their Denomination : : 


At that Time, 
7 hrough all the Seignorys it was the firſt, 
And Proſpero the prime Dube. * Shakeſp. 


, : Lempeſt. 
Bee that as it may: Theſe Peaſants of the Church call to mind the 5 
Iego da of the Ancients. For the Heathen Deities (or their Prieſts for 
them) could hold People in Slavery, and enfranchiſe or manumiſe them 
at Pleaſure : | = | 
80 Tull 7 'Divin in Q. 
Agonis e quaedam e Liberta Veneris Erycinae. e 
So Strabs *, N | VIII. p. m. 
| 378. 


To Ts 775 AﬀgodiTys | leg 47 2 bn ggker, ace mheles 5 22 
| lego t ExexTHTO eraihas, g aveTibveray T1 1 Jew 9 avOpes 3, Kg yUueixes* 


I ſhall not enter into a particular Diſquiſition of the Nature of this 
"Tenure : Graevirs upon the Paſſage of Tully is fit to be conſulted ?. It Add. mic 
is ſufficient in general to obſerve, that they were People poſſeſſed of cell. Obſery. 
Land, which was ſubject to ſome Services, or ſome way connected with ng oy 5 
the Fndowments of the Temple. Such are not unknown at this Day 155. 

in Roman-Catholic Countries: Where Land-Owners enter them- _ 

{elves upon the Mazricula of ſome Convent; by which means their 

Eftates become of Eccleſiaſtical Tenure, and are conſequently diſ- 


charged of ſome Secular Incumbrances. 


Let me add two or three miſcellaneous Reflections, relative to the 
—_ of Slavery, and I take my Leave of the Subject: 


885 Templum enim Veneris adeo Ps erat, ut — meritorias « ſupra mill * Deae 
eonſecratas a multis Viris ac Feminis, 
I. Ser- 


Ser [LES : 
it 
— — 
En CS a en 
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4 sSERVITU PDR. 
Servitude was very early in Faſhion ; The Eccleſiaſtics date it from 
Times ncar the Flood: SS 9 
2]  Nujquam ſeripturarum legimus Servum, anteguam hoc vocabuls Noe 
2 27787 [X. juſtus peccatum filii vmndicaret ?. e Ne 
c . : * e ag od tat 
. Manebat, antequam vinum inveniretur, omnibus mconcufſa libertas: 
nemo ſciebat a conforte Naturae ſuae obſequia ſeruitutis exigere. Non 
2 ay de et hodje Servitus, fi Ebrietas non fuiſſet. . 
ejun. | | : | | | | | | | | 
The Date is natural enough. When the World began to be peopled, 
and War brought on the ſad Effects of Captivity : when Nzwrads aroſe, 
A mighty Hunter, and his Chace was Man, 
this Diſtinction of Mankind came to be better known. So it fared in 
Greece. New Bodies of Men continually pouring in upon the Country, 
in ſearch of Settlements, it was likely They ſhould avail themſelves of 
the former helpleſs Occupiers, and ſeize upon their Perſons, as well as 
their Lands, And afterwards, when they found the uſe of others in ad- 
miniſtring to their Wants, they extended the Trade, and imported new 
Thin, VI. ones from abroad. This is the Hiſtory given by Theopompus *: | 
18. | | | | FS - ERC 
r re]arteuud tu Tv Iuhiay 
£% T EN MHV Twv OKEV[twv w reo 75 o, z Exeivor vuv Exec, 
0 puev A νjẽ- Oe ds Lega x, Mayryrwv. Koi Weorwyogeurav 
reg radu, oi f EIN, of Of Ierigag. Xie: de Gap 
KEKTYVTGU TEG otras, H rifa a vαrα . x 
3 VII. 56. And this accounts for the Aſſertion of Pliny *, where in his Hiſtory 
of Inventors He has, wo VVV 
Servitium inuenere Lacedaemonii. 
« Apoſlolius. There is a Proverb Azauy Ie; ＋, which is variouſly render'd and 
Suidas. etc. underſtood. | . | | | | 
(1). Some are willing to interpret it of a Thing abſurd or imprac- 
tiable : like our Expreſſion, A ROPE OF SAND. Slavery and Citi- 
zenſhip are of all Things the moſt incompatible. To compoſe there- 
fore a State of none but thoſe, who were not able to go into the Com- 
poſition, ſeems to be the Abſurdity pointed at by the Proverb. 


* Lacedaemenii atque Theſſali ſervitia Graeca inſtituerunt, incolas prius ejus regionis, quam 
nunc tenent, Lacedaemonii puidem Achivos, Theſſali vero Perrhaebos atque Magnefios ; eoſgue 
nuncuparunt in ſervitutem redactos, Eilotas Lacedaemonii, Theſſali Peneſlas, Chit vero barbaroc 
Serves foſſident numerata praeſentique pecunia mercati. | 

+ Servarum Civitas. . | 

| 2). 


8 ERVITU DE. 
(2). Others again imagine it had a Reference to a Non-Entity: a Pro- 
verb directed, not to that which could not exiſt, as the laſt, but to what 
never did exiſt. It ſpeaks a Senſe, which I took ſome little Pains about at 
the Head of this Section, when I conſidered, that no one Set of People 
were Slaves by Nature; that every Man is born in a State of Freedom 
| wy natural Equality, but that Time and Chance happen to all: 


| Accordin g to the Words of a, 5 Achen. VI. 


18. 
Ove 460 AOTAAQON, vad; d ah¹ IO AIZ. 
Ton & rare Heilapipt. ra cdu ra. 
Lo . v pew eic 5% Sed bega, 
Eg Teuguy ds Luvien* er 615 Tei, 
Aye rer. Toy yay olan gęipe. 
| Saaifur exagy* | 


And yet One would be apt to imagine, that the Ancients were ſoma- | 
times of a quite different Opinion: 


 OAiTT0C 0  Ocaryyehevs 67 Tow weg! Kagsy 2 Fr cuypfaflar., xc ræ 
Nikos roc Aogedaupuoior EHureg, x) rug Herrahuene Nevecag, Kü 
pe ol; Aber w og ir vi ac a TANG TE Xy vb. p 87 
E ry Segen 2% BvCauriug Ono uro Bibuvay fdermrorag, ws Acxeda- 


avis Twp Fh t | | Acben, VI. 


20. 


t is natural for neighbouring Nations, and not well diſpoſed to Terms 
of Friendſhip, to look upon one another in this Light. So the common 
Proverb runs with us, That the French are forry Maſters, but good Ser- 
vante. As Ageſilaus faid many Ages ago of the Aſiatics, and Callicra- 
tidas of the Ionians. Thus it fared between the Lacedaemonians and 
Meſſenians: whence the Proverb, AuXorepos Meoomiur f. And It may 

be worth remarking, that no body diſputes the Term [S/ave] to be 
borrowed of a whole Noe labs * 5 


— - 


_ —_ - — —— — — _— — — II —_— — — Ama 
. — A...M..4 „ ESS m tad EE 1 —— * r * 


Nulla . eft bone vir, ſervorum Civitas : 
 Transfert enim Fortuna omnium cor pora. 
Nu quidem multi ſunt nondum liberi- 
Cas autem Sunignſes : tertio poſt die, Jr 
idem 22 clavum autem vertit 
Cuique Deus | g 
= Phi 3 ere 45 Carilzs & Lelgibu, Praquam recenſuct Lacedapmenis- 
run Flas,“ Thefſalorum Pen gas, Caras tradit 8 uti, _ ige fuiſſe pro 
Joie, P ce libro fexta bifloriarum tradit, Byzaxtiar ita dominas fuſe Bithynorum, quem- 
tum N 5 8 


e Ali. 


111 (3). The 
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7Apoſt-L.VIT, (3). The third Senſe given to this, is what my Reader will find in 
37. the Paroemiwgraphti”, whoſe Words I here tranſcribe ; Eg Hagan 


A A] Ey Ae. E@920; b. ere ie8008Aw, E 7 849 exeuSeo; Z 

| Ex. Es: 2 90 2 Koyry AuN ire, Py YLecT ga T1; & 1 7 * Tor Key- 

| ri. Eg! 1 719 Tee Oed Torneo mo, 1» OiuTTAY Prot ou 
ric, TE; 671 wornęlæg S οοο ab reh. TUWREYRYOTR, uαõο lag, 
25 eu dohaagrugas, 2] TS; TUTY02E5, x; TE args woyneng, Wc d 


ing, ws Otcorourog E Iy Twv OnmTIEOY . 88 


The former Part of this Quotation is ſomething like a Story related by 

XVII. 3. Juſtin“, in regard to the People of Tyre, where the Slaves expelled their 
Maſters, and were for taking up the Reinsof Government ; till the ſuperior 

Genius of one Free Man, who had the good Fortune to be reſerved, made 

them ſenſible of the Difference. The Project of Philip in the laſt Part, 

recorded by Theopompus, I confeſs I do not comprehend. It was a very 

ſtrange Settlement ſure, But Philip had a Caſt of Politics of his own. 

I cannot diſmiſs this Subject, without recommending to my Readers a 


Wh en Paſſage in Steph. Byzantinus ?, very proper to be compared with this. 
D III.. 5 : | 
Not only private People had their Slaves, but Cities, Colleges, or 
Fraternities. OTIS Dro IE £0 PORE FA 
Of the public Servants of the State, the Oixera: duni, or ſimply 
Not. ad Ly- Anpeoi', there can be no Doubt. Such were the Accenſi, Lifores, etc. 
2 among the Romans. Thus 8 
_ e 
MVNICIPICELEIAE 
LIB. FAVOR. PRO SE ET 
| IVLIA PVSILLA 


> Grater. VoOrvVMSOLVvrr.. 
CXV. 5. Servus Municipum, vel Collegii, vel Decuriae Heres inſtitutus, manu- 
3D. 29. 2. 23. miſſus vel alienatus, adibit-hereditatem*. 3 


: Above, bs 5 Theſe, as I obſerved lately“, were ſometimes oppoſed to Peculiares, i. e. 


421. rivati, and were in a better Condition, than the Slaves of private Fa- 
s Heinece, milies“. : 8 | 8 1 
Aniqq.Rom. It has been well remarked by a very good Critic and Antiquary, that 
ns when Colleges and incorporated Societies manumiſed their Slaves, thoſe 
Liberti, like the Liberti of private People, were generally denominated 


—— 


* Servorum urbs] In Libya, ut Ephorus ſcribit lib. to. Et alia ſacrorum ſer vorum, in qua 
wnus titer off. In Creta etiam ei Dulopolis, ut ſcribit Soſterates in primo libro de Rebus Cre- 
tenſibus. Aſſ et alia quaedam juxta Thraciam Poneropolis, i. e. Improborum Civitas, quam Phi- 
lippum condidiſſe ferunt; qui eo omnes flagitiis maculatos collocavit, ſycophantas, falſos teſtes, 
eorumgue J N. et alics id genus facinoroſoi, ad duo millia, quemadmodum Theopompus ait 
libro 13. Rerum Philippicarum, EE. | | 

| from 


s ERVITVU PDE. 
from cheir Patrons. Thus, 1 in regard to the united Company of the Fabri 


and Centonarn : e 
5 5 F ABRICIAE 


CENTONIAE 
ARETHVSAE VXORI 
 OPTIMAE ET CHRESIMAE 

FILIAE CARISSIM. 
FABRICIVS CENTONIVS 
 COLLEGIORVM LIB. 


CHRESIMVS*s. © Pabret-page 


EE 434. 
IV. 

As Colleges had their Slaves, ſo ſometimes, i in ſpite of the Proverb 7, 7 Above, pag. 
Slaves had their COLLEGES. | 440. 


IMP. _ CAESARI DIVI TRAIANI 

PARTHICI. F. DIVI NERVAE NEPOTI 

TRAIANO. HADRIANO. AVG. PONTIFICI 
MAXIMO TRIB. POTEST. XIII. COS. III. P. P. 
CoLLEG. VICTIMARIOR. QVI IPSI ET SACERDOTIBVS ET 
 MAGISTR. ET SENATVI APPARENT OD CVM COMMODIS EORVM 
INFVONARET YE LIBERALITATE EIVS RESTITVTA SINT DEDIC. VI K. MAIAS 

© Q. FABIO CATVILIN O. M. FLAVIO APRO COS t. i Fabrott.pag, 
And it is worth noting, that FAMILIA is often to be underſtood in #5" 

this Senſe ; vz. for the whole Groupe, or Syſtem of Slaves belonging 
to one Owner. And indeed many have ſhewn that this is the true, 
original, and preciſe uſe of Familia, ſcil. pro Coetu, Op (if I may 


be allowed the Expreſſion) Servorum. 


Servitutium guoque  folemus appellare Familias, ut in Edicto Praetoris 
_ oftendimus ſub titulo De Furtis, ubi Praetor loquitur de Familia 
Publicanorum z. 9D. 50. 16. 


And thus are many Inſcriptions to be underſtood : | 
LIBERTIS ET FAMILIAE — FAMILIAE ET LIBERT. 


A Troop, or Band of Gladiators Fenn, was en intended 
by this Expreſſion alone: 


Dedit cuipiam negotium, qui ne ſu ſpicione emeret eam familiam 
4 Catone — tabula , Se familiam Catonianam vendi- 


trurum. 3 | | 1 Cic. II. ad 


| . | V. 2 | Quint. Fr. 6. 
As to the NAMEs of the Slaves, great was the Difference between the 
early Ages, and the more e When Human Lye was, as Juvenal 


repreſents = ; / | 2 XIV. Sat. 
Mr | | 168, 


i l, Tres Domini, 
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That Stave wanted no Denomination, for he wanted no Deſcription, 

When Marcus and Lucius had each of them a Foot- boy, Marcus was 
Marcigor, and Laces e 

A Puero compoſita ng? wk Publiporis: Marcipor, Marciporic. Sic 

Probus. Ita enim Antigui pro Publii puer, et Marci puer dice- 


9 Priſcian. 1.6, vant ?, | | 
col. 700. | 3 «bs, . 3 * 
EE In Servis jam intercidit illud Genus, quod ducebatur a Domino: unde 
»Quintilian.T. Marcipores, Publiporeſque'. * 3 
Lo But when Luxury ſwelled the Slaves of one Family into Regiments, 
a new Employment was introduced, and work cut out for a Nomen- 
clator, En aaa Oe | 
Hoc profecere Mancipiorum Legiones, et in domo Turba externa, ac 
. Plin, | Servorum quoque cauſa Nomenclator habendus*. 5 
1. 


The general Turn of the Appellation given to the Slave, was in Allu- 
ſion to the Country He came from. So we meet with Davus, Geta, 
Syrus in the Comedies: And Strabo is of that Perſwaſion. 

— Ave xoarcioba Tomonxauw® 4 4 — wage Tois Arrisoig 
„Lib. vll. trerbhανν rd Tay br cαε , Tr, x4 Avvo: *,* 
v 33. And a little below: eee „„ 
: EZ av exopuero, 4 Tore ie tte d Enanuv The oneeras, ws 
Aude x3 Lupor, J ros emimo\ateow extr v Weornyopeues, we 
Mavyv 3 Mis, Tov Deyn, TiCov de, Tov aha T 3 
Upon the Subject of Nomina Servilia many Authors may be con- 
Canter. V. ſulted: I ſhall recommend ſome of them in my Margin“. 
2 Lett. 4. I am perſuaded that the Favourite Servant of Afyages, (of whom We 
C. 7. 16. 9. read ſo much in Xenophon *) Tduas, was of this Complexion, For I 
Otto Praef. not only find a Nation of that Name, but even rat national Appella- 


Ton F tion of a Slave: As in the Agreſtes of Pherecrates *: 


. Odi vf fv rr dre Mane, dre Laxns dm 
. ” Py 7 91 9» f 1 > ad 8 
72. Edit. Agog ann avTH; 70e. pox beiv amarra heat Ty oi, 
Amſt. 1674. Elræ eos ru YAWY opbereu ai ria, 
5 Cyripaed, | 8 2 In 8 reg 
Qs 1 ROM VITyxtv Iryyarso ν dh. ] 


lib. 1. paſſim. 


1 r 


6 * * | 
— TY + | ® Dacos —— antiquitus Davos appellatos : unde etiam apud Atticos in uſu fuarent Servorum 
| nomina, Getae et Davi. | | 55 : 
+ Servis [ Athenienſes] nomina imponebant, aut Gentis, unde ſuerant allati, ut Lydum, Syrum, 
aut ea, gude apud iſas gentes ent uſitatiſſima, ut Manem vel Midam, qui ex Phrygia, Tibinm, 
i' Paphlagonia. | | | | | | 
| + Negue enim tunc aut Manes aut Sacas ulli erat : 
Servus : verum ipſas [ feminas] eportimt elaborare omnia demi 
Porro autem neceſſe erat illis molere fruges diluculo, 


ECT 


. 


SERVITUDE. 43 
The Sacae were a People of Thrace, who gave their name to their In- 
vention, viz. the Scutum, or the Laos of the Greeks, as Didymus in- 


among the Nations that were 2 to Cyrus. 

It muſt not be forgot, that ſome are fond. of having them the 
original SAKXONS, our great Anceſtors. I have reaſon to believe, that 
the Saxous, Danes, Goths, etc. were better known to very remote An- 
tiquity, than is commonly apprehended. Some People imagine They 
find mention made of our Iſland in Herodotus : Which I think very eats 

to be ſupported. But theſe are Reflections, which would carry me 
and 4 too far out of our Way. | X 
„ 3%ͤö;õ⁶—⁵v - 9. 

Loet me add, that Slaves had their peculiar pEITIES. The Patron of 
this Set of Men was Hercules. Hereaotus tells us, there was in Aegypt l. 113. 
a Temple of Hercules, where Slaves found. a Sanctuary. 

Hy de em rig ibvog, © %y vv Eg Hgauh loc ev. bg To d XETEQUY wy Oixe- 
Tus Fre ah garen, ti gνEdm.a id, twyro diode 1 Yea, Br 
: geg. TETE . 0 vote greg DIeTENEEL Bal dubio xis clleũ 1 
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Cw HERCVLI AVG. 
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ET NVMMVLARI 
OFFICINARVM 
ARGENTARIARVM. 
FaMILIAE 
Fr >Gruters- 
25255. 2 ˙aM nts > os £3 XLV. z. 
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forms us:. They are mentioned in this Paſſage of Cratinus: + qeTg 
- Kęœ ros 25 Lepupiorg "Fon O8Awv @ncow | > | 
ra Lana apnvy wy Lioriue, xy Een‘ ,, | 
* Es Te v u dg vEOFAST OF Op Uo n Steph. By- 
Pliny makes them Scythians. ANN Hoa | 
_ Viera ſunt Scytharum Populi. Perſae illos Sacas in vniverſum ap- | 
pellavere, a proxima Gente. | s plin. VI. 17; 
They are enumerated at the Head of the Cyripaedia of Xenophon, 


\ 


Cratinus in Seriphiis urbem Servorum vocat 
Deinde Sacas pervenis et Sidonios, et Erembos, 
Ingue urbem ¶ Servorum] recens-divitum-ſceleratorum:. 

* Erat in eo litore templum Herculis, quod nunc quoque et: ad quod, i quis cujuſcungque ho- 
wing Servus confugiens inuri ſibi curet ſacras notas, feſe Deo ee — Zo et _ 4 
Sandtio ab initio ad meam uſſuc actatem ſimiliter non mutata perſeveravit, | | 
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Under a fine Fi gure of Hercules in the Hort: Carpenſes is the follow. 
ing ſhort Inſcription : 
HERCVLI PLACIDO : 
IABOLENVS AVG. LIB. D. D. 
Lad Virg. Servius informs us, Feroniam fuifſe Libertorum Deam, in cus  fempl, 
Al. An. raſo capite pileum accipiebant. And that there was found in der Temple = 
564 at Terracina, a Stone Chair with this Legend: 
BENEMERITI SERVI 
SS 
SVRGENT LIBER Il. 


We all know the Application of the PILEVS, the ANNVLVS, the 
CATHEDRA, etc. in the Creation of Doctors at the Univerſity, which 
carries in its Proceſs a great Reſemblance to the ancient Rites of Manu- 
miſſion. I have more than once obſerved in the courſe of theſe Papers, 

that many Cuſtoms and Formularies are not ſo very novel, as We are com- 

monly diſpoſed to hold them. 
"TIL. 

Laſtly, I obſerve a FESTIVAL peculiar to Slaves. I do not mean the 

Saturnalia, but another. 

Aid Ti TRIS Aug £4004, Lexci\laus Or were Azyopaivaus, befragen 

ale 02A 2 ok N TAVTE ; ; — dic TO Lepgiov Tov Carina KATH 

ræurm Tv Tubpoy EZ aN, veric au Jeparrawidog, adeuay . 19 8 


Plutarch. Exeow of Neαννπ ) ; 


ell. kom. Or perhaps, for another reaſon : 


98. 
Servorum Dies Feſtus vulgo exi itimatur 22 Auguſti, qu eo die 
5 Feſtus, Ser. Tullius, natus ſerva, aedem Dianae dedicaverit in Aventing® | 


I am not ſure, that this is alluded to by Seneca“. 


Ne illud quidem videtis, quam omnem invidiam majores noftri Domnnis 
omnem contumeliam ſer vis detraxerint? Dominum, patremfam, ap- 
pellaverunt : Servos, quod etiam in mimis adhuc durat, familiares. 
Inſtituerunt diem Feſtum, quo non ſolum [it is proper to obſerve, 
that Lipſius from MSS. reads, non quo ſolo] cum ſervis Domini ve- 

ſeerentur, ſed quo viique honores illis in domo gerere, jus dicere ber- 
miſerunt, et domum puſillam Remp. eſſe judicarunt. 


I know that Lipſius, who deſerves ſo well of Seneca, underſtands this 
of the Saturnalia. As to the Juriſdiction indulged to Servants, which is 
mentioned in this paſſage, I do not think it is confirmed by Plutarch in 


44 3 p.356. his Life of the elder Cato *, as it has been imagined. For I am ſatisfied, 
ry an. 5 


* Cur Idibus Sextil. gui nunc Auguſius dicitur, Fer iae ſunt utriuſque ſexus ſervis 2 
hec Servis datum, 1 ut ociarentur, quod ea die Servius Rex natus e capitva fuit ancilla? 


Epiſt. 47. 


LY 


5 Y SERVITUDE. 

that this Author refers to the domeſtic Politics of Cato, and not to any 

public Inſtitution. As any one will ſee from the Text of Plutarch, which 
tor the Singularity of Cazg's Oeconomy is worth tranſeribing in part: 


5 * 
c 514 


| Eds. 7 WoaT|cu TL Tov QVUYKHWY ole Tov O8Xov xi 

| 0s iy gal ee 789 ISAR EMYNGVGTO, 9 dc eos AXAYAZS,. 

' UTFOVOWY TWV OPLOVOLGL auTav, 5 dedomue* T35 0 G uo eoyarloi Ti Javars 

dog, EATKAIOY KPIOENTALE EN TOIE OIKETAIE IIAEIN. 
AITOONHEKEIN EI KATAFNQLEOEIEN,*. | 


I ſhall ſuggeſt only, that the Romans held a Feſtum Stultorum as well. 


as Feſtum Servorum, which is mentioned by Ovid, Plutarch, and others: 
and thereby be enabled to conclude this ſeventh Obſervation, as I did my 
laſt, with the Paralleliſm of Ancient Cuſtoms and Modern. Du Tilliot, 
in a Diſſertation publiſhed at Lauſanne 1741, has ſhewn, that a Feſti- 


val of this nature is not unknown to the Ritual of the Church of 


Rome: I need not add, that ſuch a Holyday is yet extant in the 
VVLGAR KALENDAR of this Nation. | 


— 


— a — 


 ® Servum aut facere aliguid demi neceſſarium compellebat, aut dormire —— Diſſidium per- 
petuo inter ſervos et diſtractianem ſtrucbat; concordiam eorum ſuſpectam habens et timent. 
Qui capitalem fraudem admiſiſſe videbantur, de tis, ſi in judicio capitis damnati fuiſſent, 
ſupplicium ſumebat. | | b | 
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- Hor. 1, 
Serm. III. 99. 


2 Cic. I. de 
Invent. 2. 


3 Cic. pro P. 
Sextio. F 42. 


PROPERTY. 


THE great and very Intereſting Subject of Property is the laſt Head 
of my Obſervations, wherein I purpoſe to conſider its Origin, Na- 
ture and Principle, and then attend to ſome Rules of the Alienation, or 
Conveyance of it: Of which though there are many Sorts, I ſhall con- 
fine myſelf to what is comprehended under thoſe two great Articles, the 
one of Bargain and Sale, the other of Laſt Will and Teſtament. 
To give into the primaeval Syſtem of the World, according to the 
Conception which the early Writers entertained of it, though there 
may be ſomething true ia their general Apprehenſion, it gipes us but 
an uncomfortable View of their Situation. dag 


Cum prorepſerunt primis Animalia Terris, 
Mutum et turpe pecus, glandem atque cubilia propter 
Vxguibus et pugnis, dern fuftibus, atque ita porre 
Pugnabant arms, quar poft fabricaverat vſus: 
Donec verba, quibus voces ſenſuſque notarent, 
Nominaque invenere; dehinc abfiftere bello, 

Oppida coeperunt munire, et ponere leges '. 

Nam fuit quoddam tempus, cum in agris Homines paſſim beſtiarum 
more vagabantur, et fibi victu ferino vitam propagabant ; nec ra- 
tone animi quidquam, ſed pleraque viribus corporis adminiftrabant”, 

Quis veſtrum, Fudices, ignorat, ita Naturam Rerum tuliſſe, ut quo- 
dam tempore Homines nondum neque Naturali neque Civili Fure de- 
feripto, fuſi per agros et diſperfi vagarentur, tantumque haberent, 

quantum manu ac viribus per caedem acvulnera aut eripere aut re- 
tinere potuiſſent? Qui igitur primi virtute et conſilio praeftanti ex- 
titerunt, hi perſpecto genere humanae docilitatis atque ingenii, diffi 
patos unum in locum congregarunt, eoſque ex feritate illa ad juſti- 
tiam atque manſuetudinem tranſduxerunt. Tum res ad communem 
utihtatem, quas Publicas appellamus : tum Conventicula hominum, 
guae poſtea Civitates nominatae ſunt : tum domicilia conjuncta, quas 
Vrbes dicimus, invento et diuino et humano jure moenibus ſepſerunt : 
atque inter hanc vitam perpolitam humanitate, et illam immanem 
nul tam intereſt quam Jus atque Vis*. 


Thus much however is certain that there was a great Simplicity in the 
early Ages of Mankind; that the Terms of Meum et Tuum were not un- 
derſtood ; that no Man could call any thing his own, and therefore had 


no 


= 


— 


PROPERTY. 


no Right to encloſe it, or W Ry it from he uſe and enjoyment of 


Others: 5 | 


Ante Jovem nulli | ſubigebant arva Coloni. 

Nec ſignare quidem, aut partiri limite campun 
Fas erat: in medium quaerebant : ihſaque Tellus 
Omnia liberius nullo peſcente ferebat *. 


| Cammunemque prius, ceu lumina Solis et auras, 
Cautus ſiumum longo fignavit limite Menfor *. 


Non Domus ulla fores habuit, non Ferne 1 in agris, 
Qui regeret certis finibus arva, lapis *. 


Which brings to my Mind that fine Paſſage in Seneca ”, where the! 
N of theſe times is elegantly deſeribed: 


Hoc equidem reor 

Vi ixifſe ritu, prima quos miſtos Deis 
Profudit Aetas. Nullus his auri fuit - 
Caecus Cupido: nullus in campo ſacer 
Diveiſit agros arbiter populis lapis. 
| Nondum ſecabant credulae pontum rates. 
Sud quiſque norat maria: non vaſto aggere, 
Crebraque turre cinxerant urbes latus. 
Non arma ſucva miles aptabat manu: 
Nec torta cluſas fregerat ſaxo gravi 
Baliſta portas : juſſa nec dominum pati 

unto ferebat terra ſervitium bove : 
Sed arva per ſe foeta foſcentes nihul 
Pavere gentes : Sylva nativas opes 
Et opaca dederant Antra nativas domos. 


But this is ſurely what may be called The other Side of the 8 


What I have been ſaying, will ſupply me with an Obſervation, or 
two: One of which may be of uſe to a Reader of Homer. 

I. It may be aſked on what Propriety is that Expreſſion grounded, 
which We conſtantly find in that Writer? 


— 20 7. dH saͤebero AATTOE EI LHS. X 
Xaie , An, AAITOL Av EILHL &% emideve; ?.+ 
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* Virg. I. 


Georg. 125. 


Ovid. I. Met, 


1 35» 
5 Tibull, I. 3. 


43+ 


7 Hippolyt. 
Act. II. ver. 


167. 


AMA TU y aoxe Voir: CH eve AAITOE EILHL '.$ 8 975 
—— AAITOLY xexognuela Juuor EITH L. ; 2 Od. ©. 98. 


— — ” 22 I 


Lo neque in ulla re aequalis 15 animus penuriam habebat, 
+ Salve, Achilles, epuli aequalis non es indigus. 

Sed tu pracſis inter deos in acdibus convivio aequali. 

1 convivio explevimus animum aequali. 
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450 PROPERTY. 
The Tranſlators would do well to be conſiſtent with themſelves. It is 
ſhameful to find the ſame Perſon rendring it ſometimes aequalis, ſome- 
times /ufficrentis. But this by the bye. 

This perpetual Epithet, according to my Guides, Euſtathius, and 
Athenaeus, was the Token of Property. It was the Cuſtom of all Man- 
kind formerly, and of Barbarians for a long Continuance, ſa Laer 
in Pythag. p. ius and Jamblicſius *, to eat in common, upon an undivided Meſs, wg; 


35- £12 &orov. I do not immediately conclude with the ancient Writers, that 
F of ' P4122 this State was therefore naturally and unavoidably a Scene of Debate; 
{ooh that it was like what One of my. Authors above quoted, calls 


Mir begegu- apTHZ Cw! TRIM ggaſlaſſa. 

However it is from hence they argue, in order to account "IM the Phra 

ſeology of Homer, that when People ſaw the! nconvenienceof the Practice, 
Athen. I. 10. djeveuoy 6 EX 2.5 ILHN, 2 grog eig KOTHOV mAVe rg avlounoy Te de To 5. 
6-]bid. Thus Ai itſelf i. 76 gaitc has f adds my Author“ Thus of the Mss. 
Odyſſ. H. of Homer ', Some read, | 
. Nuy pe AATEAMENO! addr; 

Others again, 
Ny pes AAINTMENOL, 

And both Scholium and Tranitation fits each Reading indifferently, Thus 
d Odyſſ. A. Aaurgoc, o dievepuwy Te woe as Didymus has it; eme ion txagw poipay 


** £019% F, as Athienaeus o. And laſtly, from the old Practice We came by 
Ae. the Word Ara ball, if all is 5 8 that They have been faying : 
1 Id. ibid. Ori & T&i; JaXking r TEWTH Cf 0¹ cy gro. eig οννν | 


But above all, it is a ſtanding Proof againſt an Alteration of the Text 
* Iliad, A. 5. Of Homer, which Zenodotus admitted into His Edition. I — re it 

Alben. ibid. in the Words of my Author“: | 
Em uc vas avbeurur mira Ne 0 Lende, £77 % Inolev & ho 67. ayrous 
E aura 7756 Sονονν 77 duveruy 0 0 Znp300jog & & Ty Kat au rer ex c 

rea pei, 
QUTEG C8 Sh TEUNE KUVEOO Wy". 
Otwyelos TE AAITA. | 

7 5 ros vnd 0 TYoy d Chevy TELOR JV ETW XRNGY, fhOVE Darth 
xα r TO 400V g 118 gone ſurñe 80 * | ; 


* 


— 


* 


— 2 — — * 


+ 110 itis Hacc numme cenducii ſcena rapacis. 

* /nicktgue aequalem, partem diviſexunt, atgue ita ad decentem Natum pervenere bominibus 
(ve. ae. + Aaic Conveium, a Diwdendo, 14 3 0 W cd Nes. 

$ Sroniam a. gν,j˖Cn partem unicuigue diſiribuit. | 

| Oromtan in pulis primum ſe igſos mines laedebant. . 

Ii lemin um tautum victu, non autem ferarum, AziTas Hemerus be 
dictionis vim m Zenodetus non perſpitiens in Editione ſua hos verſus e fie deſcripſit, 

ies oljecit canibus laniandos, 
Aique atibus EVIL A 85 

Fultrrum et reliquarum avium cibum ſia ä cum: in folum be mineme conſilis et delectu. Iberae 
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great Improvements of Life were ſtruck off nearly at a Heat. The 
Acknowledgements which the Ancients paid to Ceres and Bacchus (or 
howevertothoſe Perſons, whom Ceres and Bacc/ms repreſented) to Thoſe, 

Who gave them Corn for Maſt, for Water Wine *: 5 Dryden's 
were wellintended, if thoſe Inventions had ſtopt even there. ButRefine- Ving. I. 8 
ment ſhewed the Way to Refinement. For whilſt Mankind was contented Georg. 8. 
with the Simplicity of their original Diet, it was indifferent which Oak 
ſhed the Acorn, and which Rock diſtilled the Beverage. The World was 
all before them. And there was as little of Choice, as there was of Ele- 
gance, in the Entertainment. But fee how conſiderably the Caſe was 
altered, upon the Invention of Agriculture?! There was not a Min, who » Piodor. Sic. 
planted a Vineyard, but like the Houſbolder in the Parable, He hedged it l. 14. 
round about. And in like manner, when the Huſbandman had ſpent his Matth. XXI. 
| ſtrength in manuring, and tilling the Ground, and zz he S of his 33 
Face had prepared his Bread* ; it became needfuſ to enciote and io Gun. III. 19. 
diſtinguiſh it, that Others might not reap, where He had ſowa. 
„„ = LII 2 5 | There 
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II. The View I have given of the Old World from the Syſtem and 1 
Doctrines of ſome of the Ancients, will let us into ſome Diſcoveries; and 1 
among the reſt, into the true Senſe of the following Inſcriptions: it I 
LEGIFERAE CE- b 

 RERL P. 5 Rees 37 14 

D. CERERI BELSIANAE wo 

ALMAE FRVGIFERAE 11 

ARISTIGERAE THESM O- 1 

7 PHORAE iba 

CHILEANDER BELSIA- an 

NVS BELSIAQ. OPS 1 

D. M. D. . © 1 

| | BD. . | . Murator. bn | 

„ Rs | | | : K's 3Þ 
 KOMINIAI ITAOTYTOTENFIAE IEPEIAE AHMATPOE ®@EEMOGOPOY | #4 
OTTATPI IYNAIKI ITAKKIOY KAAHAOY APXONTIKOY KAI MHTPT 1 
 HAKKIOY KAAHAIANOY ATOPANOMIKOT MAMMH KAZTPIKIOT = 
 NOAAINNOE APXONTIKOY YIEI KAETPIKIOE KAAHAIANOE AH- 1 

| MAPXHEAE TH ITPOMAMMH EYEEBEIAE ENEKA | 2 4 
aor Mari EYTKAHTOY ** Reines V. 9. 14 

H EYNOAOE. TAN MrzraN THE MEDTAAHE 1 g 
GEAE GEZMOOO POT AHMHTPOE MHTPOANPON - 
EPMODTENOYE TOY MHTPOANPOY MATPQNON : 1 
EYMMAPTTPAE TON ETESANHSOPON 7. | 7 Gruter. 1 
. oi Fs 5 1 1 
To conceive this aright, let us but imagine it probable, that all the 1 4 
1 
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3 Jenſii Vet. Auivuobau Anzs teya Warrapela . 
Epigr. Gr. : 
n According to the Words of Homer +: 
8. 
Hering. Ob- A 70 „ d 9 — 1 Tora Euoiſau, 
8 cap. | Iugol — xpib al, 1 alt hoi. oF 
| Send. des In- And He/od®: 
ſcript. Tom. | | | 
we | Kaygrov 9˙ E epege Na CTY 
+ IX. Odyſſ. 
I | Abroad rn monk Te H d 


„II. 2. ang, inter 2 nulli fines : Neque enim agrum exercent. But as Boundaries 


PROPERTY. 

There is a very pretty Epigram of Antipater's, not extant, Ithink, in 
the Antlolagia, but often printed of late, which relates to that Period 
of Time, when the World dined, without taking great Pains in the 


Apparatus: And though it may not contribute much to my . — 
ment, may well enough ſuit the Occaſion: 
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IT xere Xe: D Eu dhergidec, ebe re A, 
KEK eber TE0Myn A h 
Anu V0; pal Need ETETEIAZ]o poxbes, 
Al Ge nar aner GAA Gper ver rg 
Ao dneyeomw, 0 5 EXTETO EAT; 
LTEWÞ%T Hs iq go c- Gag [UA BK: 
Tedefe0 coxals Pires TAMv, ei dine 2 


L oper. 111. When Labour therefore, as I was obſerving, had given the Reliſh to 
their Enjoyments, it was natural for them to ſecure, what had coſt them 
ſome Fatigue in the Preparation. Hominibus, ſays Fuftin of the Scythi- 


and Land- marks, rather deſcribed, than fenced; rather pointed out where 
Avarice ought not tointrude, than ſecured the Paſs where Violence would 
ſometimes preſume to enter, ſome collateral Security was thought neceſ- 
fary. And that Collateral Security was a general Agreement. There was 
amutualEngagementtoſtand by each other in theſe Appropriations : And 
what we call LAW, was the Condition of the Obligation. Next, the 
Utility of theſe Engagements ſoon extended them beyond the conſidera- 
tions of Property : and 1 it came to paſs, that not t only overy Man' s Right 


— 


hoc 


* Stertite j jam N ceſſet mola, brachia ceſſent. 

Stertite, dum Gallus provecat ore diem. 

Alma Ceres liguidas operi ſuccedere vgſiro 
Naiadas, et manuum juſfit obire vicem. 

Scandit Nympha rotam celeri pede ; vertitur axis, 
Verſatur celeri turbine rapta mala. 

Rurſum acvi veteris ſruimur bong. Dat ſua nobis 
Munera non ullo pas ta labore Ceres. Boivin.“ 


+ Sed ſine ſeminatione et Aratione omnia creſcunt, 
| Hides Triticumgue atgue Vites. 


t Prudum vero tulit Benigna . 
Sus ſpente muitum et divitem. 
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was fenced in with proper Encloſures, but the Boundaries of the Human 
Paſſions alſo were as well regulated as their Eſtates : the Voice of the 
Law pronounced now in a general Language, Hitherto may'/t Thou 
come, but no farther : and thus by a regular Proceſs, the Culture of the 
Field ended in the Culture and Refinement of Manners, | 
It is thus, I obſerve, that theſe things have been conſidered by the. 


Ancients : 


Cum prorepſerunt primis Animalia terris, 
Mutum et turpe pecus, glandem atque cubilid propter 
Vnguibus et pugnis, dein fuſtibus, atque ita porro 
Pugnabant armis, quae poſt fabricaverat uſus. 
Donec verba, quibus voces ſenſuſque notarent, 
Nominaque imvenere, dehinc abjiſtere bello, 
CA. coeperunt munire, et ponere leges, 
Je quis Fur eſſet, neu Latro, nequis Adulter ”.. Hor. 1. Serm. 
A * , h "oh EN 5 3 / . * III. 99. 
Oi Tew per Wor kv EV eveuXorm Tiregein, 
Ay KuxAwnw, avdgnv UTEe vopeovrwv, 
O. e TVETK0Y[0, ind. bY pig rego. jc. 
Ey Hey G aye Navoidooc Jeoeong, 
Eier d ev Cen, sg avopay anhpyg aw!" 
Apel os TENG ENRTCE WOAE, Y £0Eippci]0 Our. 
Kal vndg Toioe Ne, xy £0a0Tar c hs 
Necdum res igni ſcibant tractare, nec ut: 
Pellibus, et ſpoliis corpus veſtire ferarum : 
Sed nemora atque cavos montes, fylvaſque colebant, 
Et frutices inter condebant ſquallida membra, 
Verbera- ventorum vitare imbreſque coat. 
Nec commune bonum poterant ſpectare, nec ullis 
Moribus inter ſe ſeibant, nec legibus uti: 
Qued cuique obtulerat praedae fortuna, ferebat, 
Sponte ſua ſibi quiſque valere et vivere doctus“. e Lucret. V. 
| | | 951. 
Condere coeperunt urbes, arcemque locare : 


Praęſidium Reges ipſi fibi perfugiumque, 
Et pecudes et agros diviſere, atque dedere 
Pro facie cujuſque et viribus, ingenioque. =: 3 Tdthid; 


g i 1 _ 1107. 


Qui antea quidem habitabart in ſpacioſa Hyperea, 

Prope Cyclipas, viros ſuperbientes; _ 

Qui ipſas infeſtiabant: viribus autem ſuperiores erant. 

Inde exiitos deduxit Nauſithous, Deo ſimilis, 

Collecavitque in Scheria, procul ab haminibus ingenie/is, 
Circum vero mur um duxit urbi, et aedificavit domas, 

El rempla fecit Deorum, et diviſit ares. 

Mut us 
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PROPERTY. 
mautuus ut nos 
Acſcclus petere auxilium et prueſtare juberet, 
Dijperſes trahere in populum, migrare vetuſto 
De nemore, et proavis habitatas linguere Sylvas, 
Aedificare domos, laribus conjungere noſtris 
Tectum aliud, tutos vicino limite ſomnos 


Vt collata daret fiducia, protegere armis 
Juvenal · XV. Tapſum, aut ingenti nutantem vulnere Civem“. 


Sat. 148. 
id this Syſtem therefore of the Heathen Archaeology, no wonder That 
the Bleſſings and Culture of Human Life, that Law, and the Comfort 
of orderly Society, were all owing to theſe uſeful Inventions. And 


thus They all acknowledge : : 
Panegyr. 80 wo 80 "2 
rug u, 08 TE f ; 9 pedge Crv ud i yeyoraow®, 


Leges Ceres dicitur inveniſſe, quia ante inventum Jrumentum a Ce- 
rere, paſſim homines fine lege vagabantur : quae feritas interrupta 
eft invento uſu fiumentorum, Poſtquam ex agrorum diviſione nata 


2 Servius ad ſunt j ura *. 
Virg IV. Aen. | 
58. Prima Ceres unco glebam dimovit aratro ; 
| Prima dedit ſruges, alimentaque mitia terris: 
v. Prima dedit Leges i. 
et. 341. 
Mactant lactas de more bidentes 
« Virg. IV, | Legiferae Cereri*. 
Aen. 57. 


Fama minor ©; gk : iſos nam credere dignum 
Caelicolas, Tellus quibus hoſpita ſemper Athenae, 
Ceu Leges hominemque novum, ritumgue ſacrorum, 
Seminague in vacuas hinc deſcendentia terras, 


= Sic ſacraſſe loco commune animantibus aegris , 
; 5 Stat, XII. Confugium *. 

—_—. Primae frugiferos om mortalibus aegris | 
Dididerunt guondam praeclaro nomine Athenae, 

* Lucret, I. ö. Et recreaverunt vitam, legeſque rogarunt *. 

_ Kae, ws OAT UV zadöra TEOMIA Sexe 
Kahles, ws rad iter, Ts 15 ieges e don yplſe: WewTy 
Agorxuoy anbrolhe, 2 & Hb me rar ca, 

7 Callimach. | Avixa Tqin]oAtuos ah £0:0xT%e]o TEXVAs |. 1 8 

Hymn. in Ce- 3 = 


rer. ver. 19. * Fructus, qui nos a ferino vivendi more revecarunt. 


+ Pulc brius dictu, ut civitatibus gratas leges dederit : 
Pulchrius, ut culmum et ſacros manipulos prima 
Spicarum abſciderit, ( baves calcare immiſerit, | 
Quum Triptolemus in bona TOI inſtructus efſet arte 


| Teque 
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Teque Ceres et Libera, quarum ſacra, ficut opiniones hominum ac reli- 

giones ferunt, longe maximis atque occultiſſimis ceremons continen- 

tur, a quibus initiae vitae atque victus, legum, morum, manſuetu- 

dinis, humanitatis exempla hominibus et civitatibus data ac difper-= 
kita effe dicuntur *— | | Cie. Verrin. 
e 1 | ultim. ad fin. 
And again, 3 : 
A quibus, inventis frugibus, et in orbem terrarum diſtributis, omnes 

gentes ac nationes veſtri religione numinis continentur. 
Emere ac vendere inſtituit Liber Pater Ceres frumenta, cunt 

antea glande veſcerentur —— Eadem prima Leges dedit*, N e. 1.56. 
Oe. bY ©%01 x, vn Ty Iow, ob £5 NNO d.. Tec evbewnes dot. II 170 - 

T0 dinauov, 1 i aberus Hl wy US ge Tauoaola, d Tyv ano Th 4 de 

; / \ \ \ \ \ 5 in. &c. 

THAWELHG oc. Ao 5 r TANG EMn⁰i 77 AHMHIT PAN pag. 431. 
OEEMO®POPON ovountew, we Twv Vopueev TEUTY UF aue rebe.- Hieron adv, 


7 61 0 ovinian. 
. lutarch. de 


Ob ew d& wαννν,jLe Ty; Yes Teurn; [Cereris| 1d. uTe&CoMyv 75 3 * 
3 3 5 : ” e N VS. 
D Ya T1; EVGErEWG TE CITE, TIVTE KH Color, 
| TELYUTIGV UTE TE&5 vu cd, E, KAINOMO TL EITHTH- Clem. Ale- 


EATO, x Ss qua e0io0noav. bYY mv *r Pai auTyy — Pro- 


ert EVELYECLAY £Vg0; ue. Kerl yo 70 Ar xz T9 KaXuc Cru _ —— 


And to conclude this Pead-Roll of Authorities (many, if not all, Le : ee 


Bovem et Aratrum Buzyges Athenienſes : ut alii, Triptolemim s. i $- 

In conformity to what I have been obſerving, We read of Temples LO 
erected in honour of AHMHTHP @ELMIOE, OELMO®OPOL or LE- Tibull. IL 11, 
_ GIFERA. Such are often mentioned by Pauſanzas *. = | - 4 
III. Let me ſubjoin a few particular Reffections upon the ſubject of 56. _—_ I 

thoſe Boundaries, or Termini, which 1 had occaſion to mention lately. „See Lib, J. 


—_— — - — P. $9, 79+ 
Quin et leges ſtatuiſſe ferunt Iſidem, ſecundum quas jus inter fe hamines communicarent, et ab K 1 3 
exlege vita atque inſuria, pcerae metu deſiſterent, Tdeoque Graecis veteribus Cererem Theſmopho- L. I * P 85 
ron (id g, Legiferam) ut quae pr inceps loges ſanciverit, appellari. | Edit 180 . 
+ Neque vers par effet hoc loco praeter ire extmiam Deae hujus ir ga mortales beneficentiam. Nam Pol. a 
praeterguam quod fruges reperit, aperas etiam ruſticas et uſum illarum docuit, legeſgue promulga- 
vit: quarum nor ma juſte agere homines adſueſcet ent. Quam cb cauſam I heſmophoron, id eh, 
Legiferam, cognominari perhibent. Quibus fant invents meritum dix amplius inueneris. Nam 

e vitam iffam et hone/lam Vitae i /lttutionem cumplectuntur. 


Limes: 


OEEMO®OPON EN ονοEẽůe ⁰ε TAT ds T ebenid ri 2X & Tic Baptbii Anno- 
w. ẽt] oO ter. F. A. Tom. 


of which are doubtleſs anticipated by P. Burman, whoſe Treatiſe de Callimach. 1. 
Cerere Legifera I have heard of, but was never able to ſee) It is hence, 8. Hl Gxrald. 


, x .* Syntagm, 
that Tripiolemus got the name of Buzyges, (and both Buzyges and Tri- Doc: Gen. 
ptolemus a place among the Athenian Legiſlators?) becauſe 14. 
Duxit araturos ſub juga curva boves“. 2Diodor. Sic. 
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9 XII. Aen, Limes agro poſitus, litem ut decerneret arvis?, 
208 Conveniunt, celebrantque dapes Vicinia ſimplex, 


Et cantant laudes, Termine Sancte, tuas. 
Yu populos urbeſque, et regna ingentia fints : 
Omnzs erit ine Te litigioſus Ager. 
| Nulla Tibi ambitio eft, nullo corrumperis auro, 
4 Ovid. II. Legitima ſer vas credita rura ide. 

„It was neceſſary that Human Laws ſhould not only guard the Sepa- 
rations they had made, but lend their Aid and Sanction to theſe Marks 
of Diſtinction alſo, which deſcribed them. This was very viſible in the 

Deut. XIX, Jewiſh Legitlation*. And both Greeks and Romans gave their Injunctions 

14 XXVII. all the Weight they were able, by mixing Sacred Conliderations with 

3 Civil; by the ſolemn and awful Complexion of thoſe Puniſhments, that 
attended the Removers or Deſtroyers of their Neighbour's Land-Marks; 
and by advancing their Termini to a State of Divinity. What was done 
by Numa in this regard, is worth conſulting in P/utarch's Life of Him, 
and may be ſeen allo in a very ingenious Diſcourſe upon the Subject, 
in the Memoires del Acad. Royale des Inſcriptions, and in the Writers upon 

II. Faſt. 639. Ovid, in his Deſcription of the Roman Termimalia +. _ 

Add. Pla- Thus Dionyſ. Halic. in his Account of Numa. 


tarch. Quaeſt. 3 : j 2 ; FVV "ge | 7a ® — 
Rom. 18. FE, Je 719 QPHVETELEV 7 usb TE; 08859, e 6 S Sπνα Tg Jes 


1 - \ / ©, | , / » \ 2 
* 70% Tr Ti dcr u, % Tw C ννjſa KTEWEW GUTOV, ug l eονο˙7 
: N 9 5 / \ \ / g. ad 
XLVII. A, Are &TPANER Hy T0 KHDapey ij cih Tpory.* | 


. Where there is a great deal more to be conſulted upon this head. So 
xo moTo.0 Plato before him: = „„ 5 
"AL. fe. Aide Oels 2 rere 00s v eig bw. My xveiTw 15 Opie undelg ure 
oreli Mo ei rovog, MATE OpeoTERPLOVOG, er c ννσ g Kex]nuevos NAW | 
Cern Ef. PEITNIQN], vouiras TO TAKINHTA KINEIN aar- | 
bes TETO ELVCU. Bx bY WO rer ETIYEQTT RL Kaveiv Tov peyigev UA 
Ao, TAY opov, UGANGY 7 o Aibov, oi go oda 2 exOpou cep ren 
CO; Jew: Te Hey yup Ou Zeus pecegTVE, TY d Stuios, e 
WONEWV TWY exbiguy ES. | 2 0 ue meobes TWY VO, a 1 5 
ro UT QUTE KRKGY YEyvoT G KETHPRLOVIORS &, AITTAIL Oixaus 
£005 ES. N EY w Jewv, c argary, geu reg de, uo vt & 


s VIII. de 
Legg. ag. 2 . SEEN | 
842. * Terminos ſipuis ſuſtuliſſet, aut ſus loco moviſſet, eum Des Termino devovit, ut cuilibet impune 


eum inuten ſicere tanguam ſacrilegum liceret, et purus ab eo piaculo et. f 1 
$ Fours Terminalis prima haec Lex ſanciatur : Nems limites terminofoe agri moveto cujuſots 
domint, ſtve civis, ſve peregrini finitimi, ſi in extrema regienis parte habeat agros: ratus _ 
e/lo hare movere, et in quae quairet illud dictum IMMOBILIA MOVERE: malitgue guilibet 
ingens faxum movere, guam parvum lapidem, jurejurando a Dits firmatum, quo amicitige et mim: 
citige, inter poſita Deor um aut ritate terminentur. Alterius enim Jupiter Contribulis, alterius 
Hoſpitalis eft Teſlis, qui cum infſtiſſimis bellis excitantur. ui leg obtemperaverit ex his incom- 
modis quae legis vielatae recs conſegui ſolent, nullum ſentita : qui contempſerit, duplices poenas 

Juito P- imm guiden et maxime, Deo vindice, ſecundum, Lege ultrice. | Th 
| _ 


71 
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The Roman Law was very attentive to Tranſgreſſions of this ſort. 
Something of the Malignity of the Crime, and of the Puniſhments in 
order to reſtrain it, may be ſeen in that Title of the Digeſt I lately re- 
ferred to?, and what Gothofred and Others have obſerved upon it. Sc. Lib, 
Nay, it wentfarther than moſt Conſtitutionscarry'd this Conſideration. e 
The Field- Books, as I may call them, the Terrars of their Lands, though _ 
made to determine private Property, were looked upon as the public Mu- | 
nimentsand Regiſters of the Country; and Thoſe that altered or removed > 
them, were puniſhed in the Eſtimation of Offenders againſt the State: 
Qui Tabulam aeream, Legis, [without doubt Leges, as ſome Copies 
; read] Formamve Agrorum, aut quid aliud continentem, refixerit, 


vel quid inde immutaverit, Lege Fulia peculatus tenetur *. o 48. 13.8. 


That the Terrars of private Eſtates, and not of the public Demeſnes, 1 


are to be underſtood here, I have no doubt (The Property might be 
rivati Juris, but the Record was publici. For it muſt not be omitted 
that Public Bodies had their Boundaries, as well as Private Poſſeſſors: 
and that not only in regard to Territory and Juriſdiction, but alſo to 
_ Seizures and Eſtates : And ſo Dionyſ. Halic. in the Place lately cited: 
Taro & A E r TATIQMTIKON ua]eono o prove x] oewv Y diõ˖;, A 
— eri r AHMOEINN, 50046 v Tepiabuy, 4 — 7 Poi 
V GTO rig acVyEITOVOC 59405 duipwTr Ne, Xy THY Kownv amo The Wics. 
Tro peer o K ua x GuAar]eo Puja, 7 G un- 
| | E TG 00 ic; QUT; sven. | 
It is eaſy to obſerve from hence, what was the CRIMEN PECVLA- 

IT VS“, and how it ſtood diſtinguiſhed from a common Action of FVR- p. Liv; 
TVM: and this is no inconſiderable Inſtance of the Diviſion which I XLVII. 
formerly made of Law into PVBLIC and PRIVATE. 8 

But 1 had a particular reaſon for mentioning the Limitations of public Tit. XXVIIL | 6 
Lands, not only becauſe they are as neceſſary to be aſcertained, as pri- | +. 
vate Eſtates, but to ſhew what Aſſiſtances the Study of the Roman Law j 
has drawn from Sources, which to a vulgar Eye may appear but mean 
and inconſiderable. | 
Agrum manucaptum limitatum fuiſſe, ut ſciretur, quid cutque datum | 
 effet, quid veniſſet, quid in publico relictum eflet *. B. 41, 1.166 
Though this Reading is juſtifiable from the Authority of the Piſan (or 
Florentine) MS. and from what I have been obſerving concerning the 
Public Demeines ; yet is it poſſible that theſe may not here be meant: 
becauſe from the known Courteſy of this People, One would expect ſome 
mention, in theſe Limitations, of what was ſurrender'd to the old Occu- #: 
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Hloc autem Jus non ſolum in privatis agris conſtituit, ſed etiam in publicis, illas quogue | . 
terminis complexus, ut etiam P. R. agrum a vicino, et publicum a private Dii Terminales diſ- 4 
cernerent. Hoc uſquam ad noflram aetatem Romani ſervant, illius ſeculi manumentuin, idque ſancli- : Li 
tatis tantum graiia. 50 | | | | 1 
Mmm Pliers, 
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piers, who were entitled to ſome Diſtribution, if they were left upon 
the Spot, and eſcaped the Severity of the Martial Law, in the hard 
Sentence of Veteres MIGRATE caloni. For We read 


"I Je Si forte ager fuit, qui — 
D. 6. 1.15.2. gratia poſſeſſori dato.“ 


militibus adfignatus eſt, mod ico honoris 


De Condit. 80 Hyginus bo. 


Agrorum, * ji | : q „ 3 3 Y 
pag. 206-Edit. Diviſi et aſſignati ag ri ſunt, qui veterants aliiſve perſonts per Centu- 3 
oeſii. rias certo modo adſcripto aut dati ſunt, aut redditi veteribus poſ- I 
ſeſſoribus. 5 | 4 

Pe Condit. And fo Siculus Flaccus “. I 
Agror, pag. * I TT CO Y 
26, Nec tamen omnibus perfonis victis ablati ſunt agri: nam quorumdan: I 
aignitas, aut gratia, aut amicitia vittorem ducem movit at quid eis E 

| relinqueret. | + | AY I 
5 11, Obſerv.. Cujacius * therefore (that DEVS-TERMINVS, or CEDO' NVLLI I 
9: of the Civil Law, among the Moderns) obſerving the Text I am con- 1 


. 41. 1. 16. cerned inꝰ to ſtand thus in one of his MSS. QVIDVE P. RELICTVM 
ESSET, and not, with the vulgate, guid in pub/ico relictum eſſet, con- 
cluded in this moſt ingenious Correction, QD VETERI POSSES- 
SORI RELICTVM ESSET. For in the Notae Furidicae of Valerius 
Probus We nd „ 


V. P. R. Peteri poſeſſri Reddita, or Relifta.. 


And here let me obſerve that Theſe Notes or Abbreviatures of Probus are 
recommended by Tac. Gothafred, as very uſeful to ſuch as ſtudy the Ci- 
vil Law, in his Notitia Furis, prefixed to S. Leeumwius's Corpus F. C. My 
Reader will find a large Collection of Notae or Siglae Romanae, by Ser- 
torius Yrjatus., No Aſſiſtance is to be ſlighted, which can turn to fo: 
ood Account as: that. which We have juſt now ſeen. + 
The ſame Author, not without good reaſon (as the Subject ſhews,, 
which I am concerned in) recommends the uſe alto of thoſe Authors 
which are left us, De Finibus Regundis, The Principal of which are 
Siculus Flaccus, Julius Frontinus, Aggenus Urbicus, Balbus Menſor, and 
 Hyginus. Theſe are well publiſhed by Nic. Rigaltius, at Paris, 1614, 
4. and afterwards by Goe/ivs, Amſt. 1674, 4. To theſe it would be pro- 
per to add what can becolleedof the Agrarian Laws, and other Remains 
of Antiquity upon this Subject: many of which are collected in the Edi- 
tion of Gu, as the LexThoria particularly, which is ſo much indebted. 
to Sigonius. Thave by me a curious Edition (by Jacob Bracelleus of an 
old Inſtrument, containing an Agreement between the Genuates and Vei- 
turii in the times of the Repub. A. V. C. pcxxxvi. concerninga Partition of 
Lands. This has been republiſhed, but I think, not with a proper At- 
tentian. Of this nature alſo is the Heraclean Inſcription, of a ſingular Cu _ 
| ſity, 
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Scipio Maffei in his Muſeum Veronenſe *. 
Something alſo upon this Subject, viz. de Gromatica Diſciplina, as 


5 Veron. 
1749. 


it is called, may be ſeen in Pithoeus ?, Cujactus ', Magius *, Nerius*, Go- Fol. pag. 


thofred *, ahd others. : CCCCXXXV, 
9 II. Subſeciſ. 


he Simplicityof the firſt Ages know noother Boundaries, than tomark 


3 out their Allotments with a Stone, or any thing that lay ready at hand: «jr Ob 9 

I Saxum antiquum ingens, campo qui forte jacebat, 1 Kew 

3 Limes agro poſitus, litem ut diſcerneret arvis*. 7. 

9 Termine, ſive Lapis, /ive es defofſus in agro 5 an. 

Y Stipes ab antiquis, fic quoque nomen habes *, 2 D. 48.13. 

4 8 5 8. D. ib. 

3 Mullus in campo ſacer "Avi Tie 

I Drvifit agros arbiter populis lapis v. XXI. 

1 EE, oe yy" 45 ; , | 5 Virg. XII. 

3 | — Aut campum mihi fi vicinus ademit, Aen. 898. 

3 Et ſacrum effodit medio de limite Saxum, * Ovid. II. 
alt. 641. 


Ruod mea cum patulo coluit puls annua libs *. 


That they were not always in this rude State is very natural to ſuppoſe. polyr. 170. 

And I am perſwaded, that the Heraclean Inſcription juſt now mentioned, \ Juvenal. 
. k , = XVI. 37. 

which opens with a difficulty to all who have dealt in it, is capable of no 
other Conſtruction, than ſuppoſing it to deſcribe the Marks or Figures 
by which Lands and Grounds were ſet out. Let my Reader judge. 
5 EO OE APIETAPKOE F HPAKAEIAA. 
MHZ ATIEAAATOE, FA TOAIE KAI TOI OPIZTAL. 


TE. Tplnor r. GIANNYMOE ZOITYPIEKN. 
NE. KAPYKEION. ANROAANNIOE FHKPAKAHTQ, 
Al. TEATAL  AAZIMOE IIYPPA.. ' 
'KN. OpINAZE.  $IAQTAE FHIETIEIN. 


ME. ENIETTAION FHPAKABIAHE ZQNTPA, 


When the Land-mark became deifyed, and had the Title of Deus 
Terminus, his Figure took a little Poliſhing, but ſeldom was carry'd far- 

ther than what We now call a Term, a Cippus, or Hermes. 

he ancient Statuary has been thought by ſome to have aroſe from this 

Figure, viz. a Head of the Perſon to be repreſented, placed upon ſome- 

thing like a Pedeſtal, or the Figura Terminals, a Column of Stone, broad 

at Top, and tapering downwards. Many of which are ſtill preſerved by 

the care of Fulvius Vr/inus. But a late ingenius Writer? has very ſuc- „M. de Cay- 
ceſsfully ſhewn, that this Figure was entirely owing to the Aegyptians, lus, dans Re- 
which gave Birth, in her Mummies, to theSculpture andStatuary of other Ek ew: 
Nations. Such therefore for a long time were the A»dzay]e; or Statues of dennes, xc. 
dhe Ancients: It was left to more modern Artiſts, to releaſe the Limbs from Far. 1752. 4. 
4 that Aegyptian Bondage, and give them Life, and Air, and Spirit. Whence 

= 5 5 Mm m 2 5 
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ſity, firſt produced by Mattaire?, and after wards printed by the illuſtrious ' Lond, 1736. 
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* ApudTzetz. 
Chiliad. I. 19. 


3 Muſeum 
Veronenſe. 
pag xl viII. 


Tab. I. Fig. 6. 


+ Cic. I Of. 
fic. 7. 


5 Macrob. I. 
Saturn. 8. 


5 Lucian. in 
Saturn. $$- 
19. 32. et 
alibi paſſim. 
Athen. VI. 19. 
Lip. I. Sa- 
turn. 19. | 
7 LXIII. 1. 


PROPERTY. 
it was that Plato the Comic Poet, doubtleſs in his Comedy intitled Dae. 
dalus, gave thoſe Improvers of the fine Arts, this handſome ent. 6 


Ta Azdznucx Tere KINEIEOAL deze, 

Baer [lege BAEIIEIN] T ayanual} . 
And this Progreſs from Mummies to Statuary may in ſome meaſure 
be ſeen in a Figure which Maffet has given us. | 

I come now to conſider more diſtinctly, what is meant by PROPFR- 
TY, and what are the Effects of it. When Writers tell us of Negative 
and Pofizrve Community, if by One they mean that abſolute Community, 
which 1s the Idea of the State of Nature, where all things were Common 
to all; and by the Other, that Community, which is limited to a Few, 

and denied to all the reſt of Mankind, I think they might have ſpared 
their Diſtinction. For what is the laſt, but a Species of Property, the 
Property of a People, Company, a College, a Corporation, ora Set of 
Partners in Trade ? And, indeed, if they would. but attend to the 
Procels, it is that Principle, upon which Property firſt ſet out, as will 
be ſeen in the following Obſervations. 

By Community therefore in general I mean the ſame; which they do 
by their Negative Community; viz. That Syſtem or Face of Things, 
called a State of Nature, where Lands, Goods, etc. belonged to, were 
appropriated to, or had by, Nobody. They belonged to Nobody in par- 
ticular, or, in other words, to all alike, that is, not petively, or by any 
human Inſtitution, but zegazzvely, becauſe Nobody had a right to ſeparate 
them, in excluſion to Many, or to Every body elſe. They were therefore 


called Res Nullius, Res in medio pofitae, capable indeed of being appro- 
priated, when the Act of Man made them ſo, but till then, nullius Juris. 


Sunt autem privata nulla naturd : ſed aut veteri occupatione, ut qui 
quondam in vacua venertunt ; aut victoria, ut gr bello Potiti Junt; | 
aut lege, pactione, conditione, forte *.. | 

Aedem Saturni Romani aerarium efſe voluerunt, qued tempore 910 in 
coluit Italiam, nullum in ejus regno furtum Het comm. um, aut quia. 
ſub illo nihil erat cujuſquam privatum —— dro apud eunden 
locaretur e Pecunia communis, ſub quo fallen univerſa 


communaia-*, 

And hence the Saturnalia of the Ancients; Which were meant to re- 
vive the memory of this primitive Simplicity; and to repreſent that even 
State of Mankind, where there was no Meum et en no Bond and Free * . 

And to this Ju//in adds his Feſtimony ”. Ds | 


Ttaliae Cultores primi Aborigines fuere : quorum Rex Saturnus tantae 
Juſtitiae Juife traditur, ut nepue OVER 2 illo gu — 19 85 


* Daedalzae autem omnes movete * 
Et vicete Statyar, 1 5 | £66. Hes FED 
e 
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gquicyuam privatae rei habuerit : ſed omnia communia et indiviſa 
omnibus Fuerint, veluti unum cunctis patrimonium et. Ob cujus 
_ exempli memoriam cautum eſt, ut Saturnalibus exaequato omnium 
jure paſim in convivis Servi cum Dominis recumbant. | 
Mam propriae Telluris herum Natura neque illum 


Nec me, nec quenquam fiatuit*. Hor. 2. Sat. 
Pater ipſe colendi II. 129. 


Haud facilem eſſe viam voluit, primuſque per artem 
Movit agros, curis acuens mortalia corda : 
Nec torpere gravi paſſus ſua regna veter no. 
Ante Jovem null: ſubigebant arva coloni: 
Nec fignare quidem, aut partiri limite campum 
Fas erat : in medium quaerebant : þ/aque tellus: 
Omnia liberius, nullo poſcente, ferebat ?. o Virg. I. 
To avail. ourſelves of that quotation from Tu/ly,. let us ſee how it Georg. 121. 
ſtood in the firſt and earlieſt view of it, viz. veteri occupatione. 
It is not hard to conceive, that in the beginning of the World, or a 
little after the Flood, when the Inhabitants of this Globe were few 
in number, vaſt Tracts of undeſcried Country, great Quantities of un- 
occupied Cattle, were in no Man's Poſſefſion, for they were not even in 
their knowledge. Nay the Lands and Goods, that lay before them, and 
ſerved their immediate uſes, muſt be ſuppoſed to continue ſome time. 
in their original State, namely, as long as they were undivided, and 
not diſtinguiſhed into. ſeparate Shares or Propertys. Their Uſe was in 
common, their Property veſted in no one. For when God gave to Man, 
at the beginning, Dominion over the Earth, and over every thing in 


it, He is not to be ſuppoſed neceſſarily to imply what we emphati- Gen. I. 28, 


_ cally call Preperty, or diſtinct Dominion. Every Man, that was to be 29. 
born into the World, had an Intereſt in the Bona Naturae. Property. 
was only a Mode, not a neceſſary one, of exerting that Intereſt. It was 
teſt to human Invention to ſettle the manner, and to deſcribe, how 
thoſe Things ſhould be enjoyed. It was in itſelf indifferent to Pro- 
vidence, whether Man enjoyed them in common, or cut them out into 
ſnares, I fay indifferent in its own nature. For neither was it proli- 
brted by the Law of Nature to hold things in common, nor was it pro- 
hibited to ſeparate them. Which is the exact idea of what the School- 
men call the Law of Nature Negative. But Uſe, Emolument, Con- 
venience, and the general Good of Mankind, which was the next thing: 
to be taken into the Account, declared loudly in preference of the latter 
Method. The Improvement of Mankind called for it. The Culture of 
the Earth, and the Refinements of Life could not be ſo ſucceſsfully re- 
commended, as by giving an edge to Indultry, and a free Scope to Art 
and Science. And this could not well be effected, but by marking 
aut. to Individuals, what they could properly call their Own. 


So 
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" PROPERTY. 

so that for ſome Time, while this Community laſted, bers was an 

Enjoyment without Property. No Man ſeemed to have a right to diſpoſe 

of what he had laid his hands upon, but to make uſe of it. And there- 

fore this Situation of Mankind was Communio Hus only. No body 

had the Property of any thing, and every body, in a manner, had the 

Uſe of every thing. This State may be OY! RINSE wy the 
following Compariſons. 


Quemadmodum Theatrum cum commune fit, recte tamen dici 2 eus 


2 Cie, III. de oe eum locum, quem quiſque occuparit *. 
Fin, 20. 8 
Equeſtria omnium Eguitum Romanorum ſunt : In illis tamen Ln 
meus fit proprius, quem occupaui — Habeo in Equeſtribus locum, 
3 Senec. VII. non ut vendum, non ut locem, non ut habitem, in hoc tantum, ut ſpettems, 


de Benef. 12. 


But when the World began to be peopled, and large Colonys were 
draughted off in ſearch of Settlements : the new Tracts of Land, which 
were before in their natural State, or primitive Condition, did now cedere 
occupantibus. There is all the reaſon in the World to think, that they ſet 
outin large numbers. Their Conveniency, if not their Safety, required it. 
Theſe new Countries therefore were ſeized firſt, in the name, and on the 
behalf, ofthe People collectively. It might be ſome time afterwards (it 
was not neceſſary it ſhould be ſo at once) that to avoid diſputes, or for 
other good purpoſes, private People had their Aſſignments by Lot or 
Diſtribution, or ſome other Method of Deſignation. 


Private Property was therefore conſequent to * and the Lawyers 


have ranked them accordingly 


 Diſeretae Gentes 
Dominia di Aincta. 
„P. 1. 1. 5. Agris Termini pgſiti “. 


The Conſideration of this gradual and ſucceſſive Appropriation of 


Lands and Goods, firſt by the People collectively, or in their Aggre- 

ate Capacity, and, in the next Step, by ſeparating Portions and Diſ- 
tricts for Individuals — partiri limite campum — J tay, this Progreſs of 
Property will furnith us with ſome uſeful Obſervations. 


1. Lands and Goods were firſt, jure Occupations, to be eſteemed in 


Bonis Vniver/itatis. And next, another Species of Property, was veſted of 
the ſame Lands and Goods, in private Hands, without any prejudice to 
the former Right ; for they could both ſubſiſt very well together. The 


5 I. 2.4 former Grotius calls Occupatio per Vniverſitatem, the other Per Fundos. 
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PROPERTY. 4663 
So that when Tally writes, Sunt autem privata nulla natura —ex quo 1. Offic. 7. 
fit ut Ager Arpinus Arpinatium dicatur, Tuſculanus Tuſculanorum, No- ̃ 
ching forbids but it may be true alſo, that ſome of the Ager Arpinus 
might be the private Property of Tully; and of the Ager Tuſculanus, the 
Property of Cato, which very probably was the Cale. 


Jure QAvili omnia Regis ſunt : et tamen, illa, quorum ad regem per- 
 tinet univer/a poſſeſſio, in ſingulos dominos deſcripta ſunt, et unaquae- 
que res habet poſſeſſorem ſuum Itaque dare regi et domum et man- 
cipium et pecuniam poſſumus, nec donare illi de ſuo dicimur. Ad reges 
enim Poteſtas omnium pertinet, ad fingulos Proprietas. Fines Athe- 
nienfium aut Campanorum vocamus, quos deinde inter ſe vicini pri- 
vata terminatione diſtinguunt, et totus ager hujus aut illius Retp, 
eft : pars deinde ſuo domino quoque cenſetur, Ideoque donare agros- 
noftros reip. poſſumus, quamvis illius eſſe dicantur : quia aliter Alius . 
: ſunt, aliter mei. | Ws | - ® Senec. VII. 
FO | | | | de Benef, 4, 
2. This leads us to a very uſeful Diſtinction between what is called 
| Dominium Eminens and Dominium. Vulgare?. rot I. 1.6. 
Private People had Portions of Lands allotted or aſſigned them, with a II. — 0 
reſervation of the public Intereſt in thoſe very Poſſeſſions. And there- Pufendorf. 
fore this ſubordinate Property, or Dominium YVulgare, was a kind of tacit 2 UP 
Agreement that theſe Lands ſhould be the Property of private Men — tit. P. de ]. 
as long as the Public did ot want them. And we therefore find theſe two 8 J. pag. 162. 
* — . eqq. 
Tenures differently expreſſed, and carefully diſtinguiſhed, though not al- 
ways with the exacteſt uniformity. For ſometimes, as in the laſt Quotation, 


Ad Regem Poteſtas omnium pertinet, ad Singulos Proprietas. 
„ 3 | 714, Sener. 
Omnia Rex Imperio paſſidet, Singuli Dominio. 5 3 
3. In Virtue of this Eminens Dominium the State has ſueh a Right 
over. the Property of Individuals, as to moderate, reſtrain, ſet bounds to, 
or direct, their Enjoyment of them, and Dominion over them, in ſuch. 
manner as ſhall beft ſuit with the public Intereſt. | | 
And this has always been attended to, in moſt of the Definitions. 
given.us of Property. | | : : 

Jus in Re, quo Res eft noftra, fic ut de ea libere diſponere poſſimus, 

ni Lex vel Conventio obſtet. 

Propria cujuſque Facultas et us in Rem quamlibet, quam in ſui ipſius 
commodum uſurpare poteſt quocunque uſu lege permiſſo. 


Hence, thongh nothing ſeems ſo reaſonable, and fo agreeable to the 
Idea cf Property, as to give what is our own to whom we pleaſe, yet is 
it:opcnito Law to aſcertain a particular Sum, beyond which no Gift 


ſhall; 
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PROPERTY. 
ſhall be valid, unlefs it be transferred by a Deed, or ſome authentic 


method of Conveyznce. 
Thus the Laws Aelia Sentia and Fufia Caninia ee immoderate 
and improper Manumiſſions. The Laws for regulating Teſtamentary Diſ- 
ſitions are innumerable in the Roman Conſtitution, and in thoſe of all 


464 


50 | 
other Nations. So with us no Lands could be deviſed by Will before 


the Time of Henry VIII. Nor could Peers alienate before Henry VII. 

It is upon this Principle al ſo, That the Public interpoſes againſt the 
Abore, pag. Wantonneis of private Perions in the miſmanagement of their Goods; 
* That We ſee the reafonablencis of Sumptuary L2ws, and the propric- 
J . fy of that Doctrine which Vuſtinian lays down, Expeait Kemp. ne ſua 


re quis male utatur. 
Annotators, totheir great Credit, have been very careful in mark- 


ing out the Antinamiae or Contradictions of the Juſlininean Law; but 

they have ſometimes overſhot the Mark. And I think we have an In- 

ſtance of it in the Paſſage before us. Imms licet, ſays one of them, alicui 
re fua abuti. In proof of which he quotes the following Law: 


Auemcumque 1gitur fumprum fecerint | hens fidei poſſeſſores] ex 
hereditate, fi quid dilapidaverunt, perdiderunt, dum re 1885 fe ABVTI _ 
„D. 5. 3-25- putant, non frocharunt *. * 
i, | 
But He is moſt certainly miſtaken. Abuti here does not anſwer to male 
uti; nor is it to be tranſlated by our Engliſh word, aBvse. Something 
Above, pag. Of this before and more I have to add upon a proper Opportunity. 
232. It is owing moreover to this Principle, that the State, or the Law of 
the Country, interpoſes againſt Monopolies, regulates the Price of Pro- 
viſions, inſpects the Markets, and gives Laws to thoſe who at diſpoſ- 
ing An their own Produce and the Fruits of their Labour. 
In Virtue of this Dominion, the Public has not only a Right of - 
Diſpoſition, or Regulation, in private Propertys, but a Power of Re- 
Above, pag. ſumption alſo. For theſe Things were lent, not given“. It would be 
60,61-179- very unreaſonable, if the State, or Thoſe who preſide over it, could 
not in the extreme and imminent danger of the Common- Wealth, 
apply the Property of an Individual to the Safety of all, in which Safety 
that of the Individual is comprehended : eſpecially as this private 
Owner holds only under the Public, and theſe Poſſeſſions were under- 
ſtood to be conveyed to him upon theſe Conditions, and under theſe 
Reſervations. Let it be remembered however, that this Perſon has a 
Right of Recovery, when the Public is in a Condition to allow it. He 
ought not to bear the Burden alone, but be repayed by a general Con- 
tribution, his Quota or Share deducted. 
And this Right ſhall be exerted, not where the Safcty, but the Ex- 


pediency only, of the State is concerned, though indeed in a leſs rigo- 
rous 


PROPERTY. 


gorous degree, and with a proportionable Abatement. It is thus a 
Man may be compelled to part with his Grounds, if the public Intecett 
wants the Exchange of them : but that, as I oberve, only upon an 


Exchange, or for an Equivalent, affe precio. For here the Public 


does not want his Property, but the Site of it. 
Under this Head having ſeen what Public Exigence can do, let vs 


invert the Proſpect, and ſee what is owing to Private. For it will 
follow from the Obſervations which we have made of Property in ge- 
neral, that People in extreme neceſſity have a Title to fee their na- 


| _ Right revived : and the Operations of Property, gazed lac, and 
in regard to themſelves, for a while ſuſpended. 

| Providence, or the Author of Nature, as we have "Ig gave the 

World to its Inhabitants univerſally for their Uſe and Enjoyment. The 

Invention of Property was a ſort of Convenience, not Neceſſity. It was 


only a Mode of Having or Enjoying, which was found in general to be 


_ uſeful and commodious. And therefore if a Man had a Right by the Pri- 
mary Law of Nature, or the Appointment of its Author, to che Bleſſings 
of Providence, the Secondary Law, which is only of Human A ppoint- 


ment, cannot extinguiſh or defeat it *. But this Caſe is ſubje& to many Gree. II. 2. 
Reſtrictions, as the laſt and utmoſt Neceflity—a moderate and careful 5. — 10. 


Enjoyment — and a full Reſtitution upon the very firſt Opportunity. 


FROM THE Notion We have conceived of Property therefore in the 
foregoing Reflections, We come at a Knowledge of what is meant by 
Furtum ; ſc. the Violation, or the Invaſion of it, in a fraudulent and 
clandeſtine Manner (I paſs by the more violent and public ones) : As 


alſo, how We muſt underſtand the Lawyer, when He ſays*, Furtum . ry 16, 


natura turpe eft: and againꝰ, Furtum Lege Naturali prohibitum eft admit 
tere: So Quintilian, Is cut Res furto ablata eſt, a natura fabet aftionem : 
Or, how to anſwer chat Queſtion, In what Senſe can Furtum be a Breach , 
of the Law of Nature? How can natural Law direct me to abſtain from © 
other People's Goods, when by the Law of Nature there could be no fuch an 
Idea, as that of other People” s Goods A great deal has been faid already 


to this Point, particularly in the Section upon the Law of Nations: and - Above, p- g. 
elſewhere. But I chuſe to anſwer it in the Words of the very learned 130. 


Biſhop Sr#/ing fleet, becauſe the Paſſage I thall produce from him will 
alſo ſtrengthen what I have been lately conſidering. 
« Adam had in himſelf the intire and original Dominion over all thoſe 
« things, which after became the Subject of particular Property; when 
his Poſterity found it neceſſary to make and allow ſeveral Shares and 
« Allotments to diſtinct Families, ſo as they were not to incroach or 
break in upon one another. But the Law of Nature did not pre- 
* ſcribe the Way and Method of Partition, but left that to Occupancy | 
or Compact. And ſo the Heads of Families upon their Settlement in 
© any Country had a two-fold Obligation upon them. The Firſt was 


to preſerve the Intereſt of the whole Body, to which they {till were 
Nun bound, 


2 2 £4 - 4 * 4 - ö 1 * ' *. a 4 


— 
my 


Ot rn A pe ITE AS er GE PW Wb es So eo EE fon ER 
q * \ * 


466 PROPERTY. 


% bound, and were to ſhew it upon ſuch Occaſions as required it. The 
„Next was to take particular Care of thoſe Shares which belonged to 
« themſelves, ſo as to improve them for their Service, and to protect 
« them from the Invaſion of others. And although this Diviſion of 
«© Property was not made by any antecedent Law, yet being once made, 
and ſo uſeful to Mankind, the Violation of it, by taking that which 


« Stilling- « is another's Right, is a manifeſt Violation of the Law of Nature +.” | 
fleet's Works, 


Vol. III. p. Furtum is defined by Paulus *, Contrectatio rei fraudulsſa, lucri faci- 
+ ; endi gratia, vel ipfius rei, vel etiam uſus ejus, poſſeſſioniſve. 5 
47 219 f a : 


For, to uſe the Words of a good Author : 


Si haec Conditio eft, ut, quicquid in uſum hominis ceſſit, proprium jit 
habentis, profecto quicquid jure poſſidetur, injuria aufertur. 

I have ſome few Remarks to make upon the Subject of Theſt. 

1. Paulus in the Law laſt-cited, and other Writers alſo, are greatly 
taken up in the Etymology of Fur or Furtum. Of that there can be 
no doubt to any one who is ſenſible how much the Roman Language 
is indebted to the Greek. I would only obſerve the Mutability of 
Language in general ; and ſuggeſt to my Reader, that Fur, was ſome- 
times capable of a ſofter Senſe : STE 


* Virg. III. Quid Domini facient, audent cum tulia Fures *? 
Ecl. 6. | 5 | : 0 | | 
Serviusadloe. As perhaps this Paſſage in Plautus is thus beſt underſtood : 
in. II.. Abſcede, et fine me hunc perdere, qui ſemper me ira incendit = 


Cui nunguam unam rem me licet ſemel praecipere furi, 
Dun centies eadem imperem atque ogganiam 
Eunuch. IV. As is this of Terence moſt undoubtedly *; 

. My Centurioft Sanga, et manipulus Furum? 

It is well known that Latro is in like manner aequivocal. 

Latrones eos Antiqui dicebant, qui conducti militabant, ano Thx NE“ 
* Feſtus, at nunc viarum Obſefſores dicuntur v— 

It may be entertaining enough to follow theſe Revolutions of Lan- 
guage, for thoſe who have Leiſure. To inſtance in one or two: Hgſtis, 
between the time of the XII. Tabb. and that of Cicero ſhifted its Sig- 

» Cic. I. de nification conſiderably : | 7 


Offic. 12. : . : 8 EE 7 TIE Tk 
dos. Nui proprio nomine perdue!lis efſet, is Hoftts wocaretur, lenitate verbi 
Cie. III. triſtitiam rei mitigunte: Hoſtts enim apud majores noſtros is dice- 
_ batur, quem nunc Peregrinum dicimus. Indicant XII. Tabulue, etc. 


deSainteMa- ss it fared with Leno, Factio-, Vrbanus, and with our Language in 
valerie, pag. Knave, Churl, Villain, Valet +. | | „„ 
ee Primus Scythis bellum indixit Vexoris Rex Aegyptius, miſſis primo le- 
Jullin. 11.3, nonibus [i. e. legatis] gui hoſtibus parendi legem dicerent 0 : 

| oug 
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Though I am ſenſible, that many MSS. and one very accurate Edi- 
tion [the Juntine] read Legatis And that a Critic of no ſmall Re- 
putation, diſcards the Word intirely from the Text, and ſhews how 
well it will ſtand without it *. | „ Heuman, 
This Euphemiſmus, or Tenderneſs of Expreſſion, is common to all Parerg. Critic 
Languages whatever. I have ſpoke to it in my Commentary upon the 
Sandwich Marble“; and it has been the Occaſion ſometimes of bringing - pag. 58. 
very innocent Words into bad Repute. We ſee ſome Inſtances of this in 
 Boxhornius Origines Gallicae, and Dr. Davies Welch Dictionary, in te- 
gard to the other Sex. Sometimes the Cuſtom has ſhifted, and v. v. 
given a foul Name to an honeſtEmployment. For I would obſerve, that 
if ever Meretrices in our Law-Records ſtood for Lotrices (as it is main- 
tained), and if it be true, what I have heard, that there was diſcovered 
ſome time ago, over one of the Doors belonging to a Palace of Cardinal 
Woolſey, this Inſcription, roMvs MERETRICVM DOMINI CARDINALIS : 
Then it would be but Juſtice to my good Lord Cardinal, to ſuppoſe it only 
an Inſcription, of no very ſterling Latinity, directing us to his Laundry. 
2, To conſtitute the Idea of Furtum, there muſt be a Dolus malus : 


Fur eſt, qui dolo mals rem alienam contrefat *. Paul. II. Sen- 
: CELLS tent. 1, 
And therefore I am perſwaded, that the Dolus in Horace? 9 10d. X. 10. 


Te, boves olim niſi reddidiſſes, 
Per dolum amotag—— _ 


is not to be underſtood of Do/us Malus, but is ſomething equivalent to 
Ludus or Focus. The Actio Rerum Amotarum*, which is alſo alluded P. Lib. 


to in this Paſſage of Horace, was a diſtinct Conſideration from an Ac- XXV. Tit. II. 


tion of Theft. It was where the Party in Fault, by the tenderneſs of 

the Law, was ſuppoſed to have ſome Intereſt, Share, or Property in 

the Goods ſo taken: As in the caſe of a Wife, or a Son *, Above, pag. 
3. The Contrectatio Rei is alſo a ſubſtantial Part of the Definition. 85. 

It is from hence, that with the Ancients, Tangere was Furart', and Taubman. 


1 ad Plaut. Tri- 


that Cujactus *, whoſe every work is Praiſe, very happily reſtored that 12 5 
Paſſage in Tully : | = e 


Quaeftorem nemo dignum putat : Etenim eſt levis, libidinoſus, tagax *. ; Vi-ad Ae: 


Not ſalax, nor rapax. How therefore Theft can be committed te 
mente atque animo, which Gellius maintains“, is hard to imagine, nor s x1, 1s. 
do the Lawyers allow it in the ſtri& Senſe of Furtum. Gellius doubt- 
leſs muſt refer it to the caſe of Acceſſaries, but then there muſt be a 
Contrectutio ſomewhere. Eo Sg | 
4. Another Ingredient in the Idea of Theft is the lucrative Diſpo- 
ſition of the party offending : lucri faciendi gratia. And hence there- 
fore it will follow, that what a Man takes to relieve his very urgent 
Neceſſity, is not Theft (nor indeed according to our Obſervations a 
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Page or two ago, is the Thing He takes, properly Res aliena for that 
time, durante neceſſitate, and revertente Communione}. It is no bad Law, 


what is in the Mouths of our Vulgar, Necefity has no Law. It has 


% 


been ſaid ſo before, upon good Authority. 
Nec enim injuria hoc fecit, qui ſe tueri voluit, cum alias non pofſet*. 


The Malefactor, who flies from Priſon to eſcape a Fire, or what 
would have endanger'd his Life, is not deemed Efrafor Carceris. 
The Ancients made a great Diſtinction between a Theft commit- 
ted by Day, and by Night. The Laws of the XII. Tables diſtinguiſhed | 
alſo between them, as did the Laws of Plato? and of Solon, and as the 
Divine Law before them all*. The Ground of this Diſtinction, the Rea- 
ſons why Impunity ſhould attend the Slaughter of the One, and not of the 
Other, are diſcuſſed by Grottus*, Pufendorf*, and their Commentators-, 
It is very proper that Law ſhould enter into the Conſideration of 
ſuch Circumſtances, as enhance or abate the Malignity of the Offence, 
or ſuch as contribute to diſcover or conceal the Offender. Which 
chiefly affect the preſent Caſe, as the Authors I here refer to, will in- 
form you farther. It is thus that the Law of this Country diſtin- 
guiſhes between Larceny and Burglary, which laſt anſwers to the Fur- 
tum Nocturnum, but with the additional Idea of breaking into a Dwell- 
ing-Houſe for that Purpoſe. So it diſtinguithes alſo between Furtum 
and Latrocinium, if J may be allowed to give that Appellation to Rob- 
beries committed on the Highway, and attended with that aggravating 
Circumſtance, v/z. the Apprehenſion of Perſonal Danger. 5 
6. The Puniſbment of Theft has been a Matter of much Speculation”. 
The Legiſlation of Draco is too fantaſtieal to be attended to, who pu- 
niſhed not only all Thefts, but all Crimes, alike?. Many Lawyers have 
been of Opinion, (and that Queſtion has been often debated) that a Ca- 
pital Animadverſion, or the Loſs of Life is not an adaequate Puniſhment. 
for the Interruption or Invaſion of another Man's private Property: 
and that no Proportion is given between the Value of the Thing ſtolen, 
and the Life of the Criminal: the Quantum of the Goods, and the Quan- 
tum of the Sufferance. The general anſwer to this is, that the Propor- 
tion is not to be drawn between the Puniſhment and Subject Matter of 
the Offence, (for if a Soldier ſhould be puniſhed with Loſs of Life for 
ſlee ping upon Duty, it is ridiculous to urge the Cruelty of putting a Man 
to Death for ſleeping) but many Circumſtances are to be taken into the 
Account; as the Eafineſs of committing the Fact, the Difficulty of com- 
ing at the Offender, the Frequency of the Crime, with many others, as 
We have in ſome meaſure ſeen under the Head We are juſt parted from. 
A more exact Diſcuſſion of this, would lead us into an Examination of 
the Nature and Rules of Human Puniſhments, which is not my Buſi- 
neſs at preſent*. Something upon this Queſtion, and upon Theft in ge- 
neral, in chat Chapter of Gellius, which I had occafion to refer to lately. 
| | | HAVING 


PRNOPERT NV 

HAVING IN ſome meaſure ſeen the Origin and Principles of Proper- 
ty, We ſhall now conſider briefly the Subject of it, RES, the Things 
We appropriate ; and afterwards the different Degrees, Sorts or Modes 
of Dominion, Property or Poſſeſſion. - 

RES, by which the Roman Lawyers mean in general, whatever i is, 
or can be, the Subject of Property, is the Attention of Juſtinian in 
his II“ and III Books throughout, and as far as the fifth Title inclu- 
five of his IV® and laſt Book. 

Nov the THINGS themſelves are differently expreſſed: For Res is 
one Idea, and Pecunia another. 

One would be apt to imagine, that Pecunia was with them, as ge- 
neral a Term, as it is poſſible to invent: | 


Pecuniae verbum non ſolum numeratam pecunan complectitur, verum 
omnem omnino pecuniam, ac eft, omnia corpora, Nam corpora 
 guoque pecuniae appellatione contineri nemo eft qui ambigitò. 


Pecuniae nomine non ſolum numerata, Pecunia ſed omnes Res, tam Soli 
quam Mobiles, et tam Corpora quam Jura continentur“. 
Pecuniam, Aurum, Argentum, Poſſejſiones ; breviter dico, Pecuniam. . * 
Totum enim quicquid Homines peſſident —Pecunia vocatur: Servus 
fit, Vas, Ager, Arbor, Pecus ', 


| And yet Res and Pecunia have at other times a notable Difference, 
and Res is the more extenſive Term of the Two“. 


Rei Appellatio latior eft quam Pecuniae : quae etiam [7. e. Res] ea, 
ua extra computationem patrimonu nofiri ſunt, continet : cum Pe- 
cuniae ſignificatio ad ea referatur, quae in Patrimonio ſunt. 


Res therefore are ſuch Things as may be poſſeſſed : Pecunia ſuch as are“. 
Loet it be remember'd, that what I have been ſaying, muſt be un- 
derſtood of RES in Senſ#u utili et habili, if I may fo exprels it. For 
there are ſome Things in the Conſideration of Law, which neither are, 
nor can be, the Subject of Property; and ſome again which are not, 


but however are capable of being ſo. To explain this, and to reduce 


what has been often debated upon this Head to a | Syſtem, I might di- 
vide Res after this manner, Res | 


Nullius 7 8 Juris. 
But for many Reaſons I ſhall draw off Res nullius Juris, and conſider, 
by itſelf, what is to be underſtood by that Expreſſion, and then form 


a competent Diviſion without Embarraſſment, and to which there 


can lie no Objection, in the Manner and Form following : 
Kes 
2 


Drivini Juris. Humani Juris. 


"Sacrae. Religieſae. Sandae. Communes. Publicae. Vniverſitatis. Singulorum. 
RES 
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Res Nullius ſometimes mix with one Claſs, and ſometimes with the 
other: Hoppius has branched them off very ſucceſsfully in the Order 
I now ſubjoin : 

Things are ſaid to be No-body' 8, Nullius in Jure, either Actu et Po- 
tentia ſimul, or Actu ſolo, licet non Potentia. 

The former are ſuch as neither are occupied, nor can be: Theſe 
are Res Divini Juris, Things conſecrated, or ſet apart for religious 
Purpoſes *, Things extra Commercium humanum, not all indeed ua na- 


ftura, but What the Will of Mankind has 8 ſo. What are meant 
by theſe, will be ſeen below. 


Again: Res Nullius actu ſolo are ſuch, as are not really and properly 


occupied, but nothing contradicts their Coy of being ſo: ſuch as 


Nobody indeed is poſſeſſed of To-day, but what would imply no 
Contradiction, if they were ſeized or incloſed To-morrow. And they 


are 455 three Sorts: 


Things that lie in Common; Parts of the World not yet diſco- 
ed, and Animals, etc. not ſeized or claimed. Theſe, though poſ- 
ſibly they would rank under the Claſs of Res Humani Juris, when they 
come to be appropriated, yet, till they are fo, are ſaid to be Nu/lius. = 

2. Of this Sort are Res pro Derelictis habitae, viz. ſuch as once 


were appropriated, but by the Will of the Proprietor, are returned to 


PD. Lib. XLI. 
Tit. VII. RO 
DERELICTO. 


5D. 1.8.9.5. 


Feſtus v. 


SACER MONS, 


their primitive State and Condition“. 
. To this Account allo is brought Hereditas jacens, or an Eſtate in 


the Interval of Time, between the Demiſe of the laſt Occupicr, and 
the Entry of the Succeſlor. 
I. RES SACR A E. 


Of thoſe Things, which are faid to be Divini Faris, the firſt We 


find are Res Sacrae. 

Such are underſtood to be Res Deo rite + conſecratae, Endowments of. 
Churches; Goods, Utenſils, etc. quae non recipiunt aeftimationem 5 ; 
which proper Authority has ſeparated from prophane uſes, cut off 


from the Circulation of Commerce, exempted from the conſideration 


of Human Property, and ſettled upon Holy and Religious Purpoſes, 


Gallus Aelius ait Sacrum eſſe, quocungque modo atque inflituto Civitatis 
conſecratum fit, ſive Aedis, five Ara, five Signum, froe Locus, five 
Pecunia, five quid aliud, quod Dis dedicatum atque conſecratum 

t, Ruod autem privati ſuae Religions cauſa aliquid ram rerun | 
Deo dedicent id Pontiſices Romanos non exiſtimare Sacrum ® 


And this conducts me to conſider, 
H. RES RELIGIOSAE. 


Which according to the Authority of Feſtus, juſt produced, are 


thoſe Things that are ſet apart for a ſerious * and 3 
7 rom 
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from common uſe, not by any public Rule or Authority, but by the 


particular and private Deſignation of the Poſſeſſor. 


Sacrae Res ſunt hae, quae publice conſecratae funt — Religigſum au- 
tem locum un uſquiſque ſua voluntate facit, dum mortuum infert 
in locum fuum”. 


- us Feſtus again : 


 Religioſum ac Sacrum eſt, ut Templa omnia argue Aedes, quae etiam 
Sacratae dicuntur. At quod per ſe Religigſum eft, non utique Sa- 
crum eſt, ut Sepulchra quod ea non Sacra ſed Religigſa ſunt *. 


And indeed the Difference between theſe T'wo, or rather all the Three, 
Sacrae, ReligioJae, and Sanctae, is well pointed out by the ſame Fefus in 
the very next Article: which will be well underſtood, if We add to it 


what Macreobius?, and Aldus Manutius', have obſerved upon this Subject. 


III. RES SANC TAE. 
Theſe do not neceſſarily include the Idea of Holineſs, but Res 


Sancti one aliqua munitae. 


Proprie dicimus Sancta, quae neque Sacra, neque Profana ſunt, ſed 
Sanctione quadam confirmata *. | 


In this Senſe Laws? are ſaid to be SanF#aec. In like manner the 


Gates and Walls of a City“, the Perſons of Princes, of Embaſſadors“, 


of Magiitrates*, Trophys, Boundarys, etc. 
I made uſe above of the Word neceſſarily, i. e. ſtrictly and of their 
own Nature. For Res Sacrae are ſometime called Res Religioſae, as 


they are alſo Res Sanctae; and indeed as they very well may, becauſe 
they are that, and ſomething more. | 


Sanctum eſſe interdum idem quod Sacrum, idemque quod Religiaſum . 
interdum aliud, hoc eft, nec Sacrum, nec Religinſum”. 


Before I proceed to Res Humani Furis, it may not be improper to 
obſerve, that theſe Res San#ae are more ſtrictly of that ſort alſo, or 


perhaps in a middie State between both. Whence Gaius pronounces 
with ſome Caution, 


SanFae Res, veluti Muri et Portae, quodammodo diuvini Juris ſunt. 
And it may not be amiſs to obſerve, that Res Sanctae, though ſeemingly 


of the loweit Degree, yet in Regard to the public Authority, which x; 
gives them Being, rank with Res Sacrae in contradiſtinction to Religigſae.- 


And ] take my leave of this Claſs or Set, by recommending my Read- 
er to the Acquaintance of much better Authors upon the Subject, viz. 
Holidayè, Reitz', Ernftius*,  Popma?, Brodaeus*, Nerius, etc.. 


IV. RES COMMUNES 


Are thoſe, which by the Nature of them, ſc. 1 in Common, in 


Medis boſitae, are Res NxvLLIVs in regard to Property, but oN in 
| reſpect 
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reſpe& to Uſe and Benefit. And indeed the ge here extend the 
Conſideration of Res to Phyſics. 


Naturali ure omnium communia font illa, 3 ——— proflens et 
Mare, et per hoc, litora Maris“. 


Under this Expreſſion ¶ Res Communes } are comprehended, not only 
Things in their original State of Inoccupancy, but even thoſe, which, 
when Men ſet about Sharing, They alſo /ef# ſo. For if there were e | 
Things, which all the Artand ede of Man could not encloſe or divide, 
as the Air, Sunſhine, etc. there were alſo ſome, which they would not. 
The Subject-Matter of their Encloſures were ſuch things, as would 
not ſuffice for the uſe of all Men univerſally, and yet were not wanted 
by all Men univerſally ; while Thoſe of the moſt general uſe, and at 
the ſame time, of the greateſt ſufficieney (quorum innoxia eft Vimlitas ), 
ſtill retain their natural State of univerſal Community. 


Did autem non commune eft, quod Natura optimum fert? Sol omni-= 
bus lucet. Luna innumerabilibus comitata fideribus, etiam feras 


ducit ad pabulum”. 


Lituſgue rogamus 
Innocuum, et cunctis auramgue undamgue patentem*. 


Communemque prius, ceu lumina Solis et Auras“. 


Quid prohubetts aquas ? Vſus communis Aquarum, 
Nec Solem proprium Natura, nec aera fect, 
Nec tenues undas. Ad publica munera vent *. 


V. RES PVBLICAE. 


Such are Flumina, Portus, Litora, Itmera*. 


It is hard to diſtinguiſh theſe from the laſt : and many Writers have 
therefore diſregarded the difference. And indeed they are the ſame, 
only liable to a different Contemplation. For what are Res Communes 
in reſpect to the Law of Nature and of Nations, are Publicae, in the 
Conſideration of Civil Law. Wherefore the Inſtances above, of Fu- 
mina, Litora, which are given as Inſtances of Res Publicae, are ſaid to be 
Common, or rather the uſe of them, by Vlpian; Common, becauſe the 
Innoxia Viilitas is ſtill open (at leaſt to all the Members of that State) 
and yet in ſome Senſe not Common, but Public rather, becauſe in ſome 
meaſure appropriated, and under that Conſideration no longer capable 
of being claſſed with Res Communes, which are Res Nulhus. 


Litorn, in quae P. R. imperium habet, Populi Romani eſſe arbitror*. 


Nor does that Appropriation ſtrictly coincide with Property. For 
theſe Res Publicae or Communes, are not the Property of the State, in 
the ſame Senſe, in the ſame Degree, with the ſame Truth. as Lands 
or Eſtates, which are held by the Public, _ 
 L1t9re 


Litora publica non ita ſunt, ut ea quae in patrimonio ſumt Populi, 
ſed ut ea quae primum a natura prodita ſunt, et in nullius adhuc _ 
dominium pervenerunt. | x P. 41. 1. 14. 


1. 


Ger. Nood! therefore, who has examined this difficulty and taken great 
pains about it*, adviſes us to conſider ourſelves as Members of two J. Probab. 
Communities, viz. the Univerſe ; and that diſtin& and leſſer Society, 8.649. 
We reſpectively belong to. Now Common and Public mean the ſame 
thing: only when J uſe the one Expreſſion or the other, I confider my- 
ſelf in this, or that Capacity. But the Inaccuracy of the elder Lawyers 
has occaſioned much Refinement among the Moderns ones. And if 
We follow thoſe, who make no Separation between Res Communes and 
Publicae”, We ſhall probably take the wiſer Courle. . 1. 8. 2. 


T. 
VI. RES VNIVERSITATIS. : 
By Vniverſitas is meant any aggregate Body or Society, ſuch as a 
City, Company, College or Corporation. And the Res of that Body 
are either Thoſe, in which the Public, or the Whole collectively, has 
a Property, and all the Individuals the Uſe; or Such, where the In- 
dividuals are excluded that Uſe. Of the firit Sort : 


Vniverſitatis ſunt, non Singulorum, veluti, quae in Civitatibus ſunt © 
Theatra, et Stadia, et fimilia, et fiqua alia ſunt communia Civi- 
. | | 5D. 1.8.6.1, 


tarumas®. | 
nn PO, 5 . 
Loca publica utique privatorum uſibus deſerviunt, jure ſe. Civitatis, XXX. Lex 
non quaſi propria cujuſque : et tantum ſuris habemus ad obtinen- 22 Pr. 
dum, quantum quilibet ex populo ad protubendum?. 2D.43.8.2. 


Of the Second I underſtand the public Eſtates or Revenues, ea quae 
funt in Bonis, ſeu Patrimonio, Vniverſitatis. Where the Profits or Rents 
are not applied to the Emolument of any one or more Individuals, but 
to the public Treaſury for public Uſes. This is that kind of Property, 
where the Public may fairly be conceived as an Individual. 
If the Lawyers had not jumbled Res Publicae with Communes, as 
We have lately ſeen, and had been contented to have diſtinguiſhed 
the Res Vniverſitatis by the Title of Res Publicae, they would have 
written more pertinently. | 
. VII. RES SINGVLORVM. 
This is a Diviſion very well underſtood. And, as private Property in 
the Roman Law is ſubdivided alſo, let us fee what thoſe Diſtinctions 
mean. The principal One ſtands thus: | | 
> Res | | 
2 g N 3 
Corporaloes Incorporales. 


1 


Maliles. Dumobiluc. TT 
OOO | Thele 
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1. RES CORPORAEES: ' : 
Theſe may be called Res Tungibiles, for they are always defined, in 
J 2. 2.1. the Law, by the Touch, {c. Quae ſua natura "Rp ' poſſurnt *. Such as 

| Veſtis, Fundus, Aurum. 

Feſt. v. Non enim Poſjeſſio eſt, niff in ns rebus gude tangi poſſunt *. 
Add Cicero But this is an inadaequate Way of conſidering them. Whatever af- 
and Quinti- fects our Senſes, in any degree, may be called Res Corporatis, whereas 
1 thoſe Immaterial things, which conſiſt in Abſtraction, which are not 
handled, heard or ſeen, but conceived, as e Ne, Obli- 

ID. 2. 2. 2. gatio, etc. are called Res Incorporales *. : 


2. RES INCORPORALES. 


Vnum earum rerum, quae ſunt, alterum earum, quae intelliguntur. 
% ea dico, quae cerni tangive  pofſunt, ut fundum, aedes — Non 
eſſe, rurſus ea dico, quae tangi demonſtr arive non poſſunt, cerni ta- 
men animo atque intelligi poſſunt, ut ſi uſucapionem, fi tutelam,—— 


4 Cic. Topic. definias, quarum rerum nullum fubeſt quaſi corpus *. 
825 So the Grammarians of old diſtinguiſhed between Vocabulum et 2 
5 Quintilian. pel/ationem *7 
I. 4. Fuerunt qui ipſum adhuc Vocabulum 4 Appellatione 1 5 


et Vocabulum, Corpus viſu tactuque manifeſium, Domus, Lectus. 
Appellatio, cui vel alterum deeſt, vel utrumque, Ventus, Coelum, 
Deus, Virtus. 
ul. 17. To which Paſſage may be added that of Suetonius e 
Niſlil efſe Rempublicam, Appellationem modo, fine Carpore. 7 
We obſerved, that They are ſuch as are apprehended 1 Reflection, 
not Senſe; and conſiſt in Jure, not Cor pore. 


D. 50. 16. Hereditas — Juris nomen eſt, ficuti Bonorum Poſſe Mie 

3 Nec mtereft utrum in Corpore hoc quaeratur, an in Quantitate, vel 
. 44. 2.7. in jure“. 

Er. Nor is the Diviſion at all affected by this Convideration, vis. That 


We are ultimately referred to, or That We mult neceſſarily conclude, 
in, Res Corporales, even when We conſider Incorporales; as Inheritance 
cannot be conceived without ſome Subſtance to inherit : (though Pa- 
pinian writes, 
„D. 5. 3. 50. Hereditas fin" ullo corpore Juris intellectum habet ?.) 
Dor a Bond or Obligation without ſomething due. For ſurely the Dif. 
ference between the Right and the Subſtance is plain and perſpicuous: 
I can diſtinguith between Hereditatem, and Res Hakan, though 
vl. de Be. Seneca could not: _ 
nef. 5. ; ICtorum iſtae acutae mneptiae ſunt, qui hereditatem negant uſucapt,. 
poſſe, Jed ea quae in hereditate ſunt: tanquam quidquam aliud ſit 
Hereditas, quam ea quae in Hereditate ſunt ! = ; 
Ves! 


. 


TL. 8 


Yes! juſt as much Difference, as between Donationem and the Ar- 
gentum donatum : between the Benefit [Beneficium] We do to a poor 
Man in conferring a Gratuity, and the material elementary Sixpences, 
which We uſe upon the occaſion. -_ ; 
DE | 3. RES MOBILES. 
The Diſtinction of Things into Mobiles and Immobiles concerns the Res 
Cor porales alone, The Roman Law conſiders Mobiles of two Sorts : Ei- 
ther Moventia or Mobilia. And, what is very extraordinary, Such as have 
the principle of Motion within themſelves, as Animals, their Lawyers 
call by the latter Name, and Such as require a Power from without, are 
called Moventia *, when One would reaſonably expect the Contrary. * Not. ad D. 
But neither is this Diſtinction conſtantly obſerved ; nor am I ſatisfied 516. 93: 
of the Truth of the Obſervation itſelf. Take it therefore thus : 
I. Res Mobiles are ſuch as can integre, ſalve et commode be removed 
from place to place, as Money, Goods, Furniture, Ships, etc. YT 
2. Such therefore may fairly be underſtood, as have this Loco-motrve 
Faculty within themſelves, as Animals. 
3. Such Things, as adhere to Res Immobiles, yet adhere not perpetui- 
tatis cauſa, but are of a temporary conſideration, as Scaftolding, etc. 
Labeo generaliter ſcribit, ea quae perpetui uſus cauſa in aedificus ſunt, 
aediſicii eſſe, quae vero ad praeſens, non eſſe aedificii ; utpote Fiſtu- 
lae, temporis quidem cauſa poſitae, non ſunt aedium : veruntamen ſi 
peorpetuo fuerint pofitae, aedium ſunt *. P. 19. 1. 
And therefore it is to be ſought, Q animo, Qua deſtinatione ſuch '7* 7: 
Things are found there. And for this end ſeveral Laws in that Title 
are proper to be conſulted. VVV | 
By this We may learn what they underſtood by - 
85 4. RES IMM OBILEsS. 
Dix. 1. Such as cannot be removed at all, or not without Deſtruction, 
ſc. Aedes, Res Soli, Metallo-fodinae. i 
2. Such Moveables, as are fixed to the Free-hold, perpetui aſus cauſa, 
and are therefore juſtly-deemed parts of it. For what is Law for the 


* 


whole, is Law allo for part of it“. | +D.6.1. 76. 


Here We ſee that Perpetui uſus cauſa is the Teſt We are to judge by. Pr. 
And therefore, if Things are ſometimes disjoyned, and yet are meant 
to be joyned again, That ſhall be conſtrued Perpetuity. 
Straturam [alu Structuram] loci alicujus ex tabulis ſactis, quae ae- 
ate tollerentur, et hyeme ponerentur, aedium eſſe ait Labeo : quo- 
niam perpetui uſus paratae effent, neque ad rem pertinere quod in- 
_ terim tollerentur *, | : | P. 50. 16. 
Tegulac, quae nondum aediſiciis impoſitae ſunt, quamvis tegend! gratia . 
allatae ſunt, in rutis et cagſis habentur : Aliud juris eft in his quae 


detrafae ſunt, ut reponerentur : aedibus-enim accedunt“. 5D. 19. N. 
| CF J have 18. 1. 
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PROPERTY.- - 
T have another Diſtinction to make, and that in purſuance of a Divi- 
P. 44. 2. 7. ſion, which F/pian makes in a Law lately cited ?, where He claſſes 
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. Things into Corpora, Quantitates, and Jura. And thus We come at 
what the Lo awyers mean by | 
" See Neri Il. RES FVNGIBILES:. 


_—_ And this is to 5 thus underſtood. If I treat for a Slave, a Houſe, or 
Inttire. pagg. a Horſe ; or if a Slave, etc. be left me by Will, that Specific Slave or 
140and 259. Houle is due to me, quia FuniTiomem in ſus Corpore recipiunt. And if [ 
am Creditor for one of theſe, my Debtor cannot force upon me one of 

another Sort, though a better in value. But ſuch Things as conſiſt in 

Number, Weight or Meaſure, non ſþect ;icam Functionem, ſed generalem 

recipiunt. A Legacy of Twenty Pounds is as lawfully paid in one kind 

of Coin (provided it be legal) as in another. And if I borrow a Meaſure 

of Wheat, I may pay it in an equal Quantity (of equal Goodneſs); 7. e. I 

ſhall not be compelled to pay the identical Grains : For indeed they are 

ſuppoſed to be borrowed for Conſumption. And this is the Reaſon, 

why with the modern Lawyers Res guae confijtunt pondere, numero ef 

menſura are called RES FV NGIBILES. Quia una alterins vice fungitur. 

The Diſtribution of Things into ſuch as are Fungibiles, and ſuch as 


are not ſo, conſtitutes one Diſtinction (for there are ſeveral) between 
Mutuum and Commodatum : the Former of which may be reſtored in 


Genere, the Other mult in Specze. 
I might here add another Diſtinction of the 8 the Athe- - 


nians for inſtance, who divided their Goods or Subſtance into Oui» 
Apevq and Þavegzvy., By the Former, They underſtood nearly what We 
* See Harpo- now call the Perſonal, and by the Other, what We call the Real, Eſtate*. 
nz ores. Maufſacus upon the place accommodates this Diſtinction to that of the 
Romans, into Res Mobiles and Immobiles. What was meant in the 


3 IX. Obſerv. Roman Law by RES MOR T VAE, may be ſeen in Cujacins *, 


30. 
Wr nave ſeen in ſome meaſure what was the Origin of Property: 

We have alſo attended to the Diſtinction, which the Lawyers have laid 

out, of Things to be poſſeſſed or enjoyed. Let us now in its Turn conſi- 


der briefly the various Modes or Sorts of Enjoyment. 
Property is an Exclufive Right. That is faid to be really and empha- 


tically MINE, when I have a Right, a Power, or Faculty of yg. | 
Others the Uſe and Fruit of it. 
See Bynker- Dominium et j us ac Poteſtas quocungue modo rebus u, taut alis 


4e Domi =" earundem uſu intercludatur. 
| So that, ſtrictly ſpeaking, Dominnm is the Attribute af the Proprietor, 


Maris. 

| and Proprietasof the Thing foappropriated. For thoſe Things which arc 
ſubject to any one's Dominion, are ſaid to be 7/?1us honminss Mc: 80 

* Hor. 2, Sat. Propriae zelluris Herum i. e. Dominum“. 

. % If I was to define Dominion or 3 any other way, it would not 
be a compleat Definition. | For 
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For inſtance, If I was to deſcribe the Right by the Enjoyment, Hu- 
&uum perceptione, my Deſcription would be defective ; becauſe the Va- 


fructuary or Tenant may enjoy, but the Right or Dominium is in the 


Landlord. 
Some have fou . the Nature of Dominion in the Right or Power of 


Diſpoſing of it. Which is falſe: becauſe Minors, etc. cannot diſpoſe of 
their Eſtate, and yet in that Eſtate are the proper Owners or Domini. 
: Non eft Argumentum, ideo aliquid Tuum non efſe, quia vendere non 
potes, quia conſumere, quia mutare in deterius aut melius“. *Senec. VII. 


Laſt of all I could not deſcribe it by Poſſeſſion alone. For Poſſeſſion“ Venef. 12. 


is one thing, and Property, or Dominion, another”. Poſſeſſion is properly ah 41. 2. 
the Legal Attendant upon Dominium. It is ſomething like Exerting the j* WEIR? 


AF of Property, for by it We affectually exc/ude the Seiſin of Others: Not. ad 1. 12. 


and when We come to claim our own from the Occupancy of Thoſe, cod. 
whom Weconceive to detain or paſſeſ our Property unlawfully, We mean 

to recover our Right of exerting that Act I mentioned. Moreover Po- 
minion has its Foundation only in natural or corporal offenen. 


Dominium ex naturali Poſſeſſione coepilſe Nerva filius att *. D. . . . 


80 that the Greek Writers, and others, uſe theſe two Ideas promiſcuouſſy, 

| Aczy 0 un er T&ure T7» KEK THMEN OZ. xx Ariſtoph. 
Where Kexruutvog 18 uſed de perſona Herili, the Maſter, Lord or Owner 8 
of the Slave. 

And therefore with the Ane Kad, Exe, Tenere, Habere,, (all 
which amount to no more than mere Poſſeſſion) came to ſtand in the 
place of Property or Dominium. 

Thus the /immun Imperium of Jupiter was deſcribed, 


78 dg KPATOE ec; KEYIGOV * | Homer. 


O quae beatam, Diva, tenes Cyprum *. | PO 
| | 2 Hor. 3. 
As Sapphs has it, | | 4119 


Kune TIapov 7 EXO TCA mTavre hg ov. || 
Vrbem Romam à principio Reges Bab bes F | 7 Tacit. l. 
As the Philoſopher ſaid, Habeo Laidem, non Habeor a Laide. E Ye A TOR 
4 gx exouas: And Seneca ſomewhere, it is ſaid, Avaros non divitias 
habere, d @ divitiis haberi 
So Horace has Poſſeffor for Dominus: 
Valeat Pofſeffor oportet *, 1 | * 1 Epi, II. 
There is 4 Natural Poſſeſſion, and a Civil Poſſeſſion. Natural, or“ 
Corporal, Poſſeſſion is, quae corpore ſolo conſiſlit, non jure Dommn: Civil, 
That, quae apprelienditur et poſſidetur ex A ud car * cg end: Domini 


ab eo qui fo Dominum credit. : 


* Videatur autem haec non facere Poſſc ſſori. 
+ ee enim imperium % maximum. 
Jae Cypri Paphique tenet emnem ditianem. 


Thus 
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PROPERTY. 


Thus We come by the Diſtinction between the Bonae Ruda Poſe Per, 
and the Malae. The One is He who holds a Thing, and zhinks He is 


the Legal Proprietor : the Other, who holds it, and #nows He is not. 


And there appears to be ſomething in this Diſtinction, 


5 Above, Pag. 


493. 


* Above, pag. 
93+ 

3D. 13. 7. 
16. 2. 


+ VIpian. 
Fragm. I. 16. 
XIX. 20. 


J. 1. f. 3. 


II. de R. R. 
10. 


1. Poſſidere titulo nullo, 
2. Paſſidere titulo juſto, ſed non vero. 
3. Poſſidere titulo juſto et vero fimul. _ 
For the true Idea of Legal Poſſeſſion is, as I was ſaying, Poffidere e cum 
animo opinioneque Domini. And as that Perſuaſion may be either a juſt | 
Conception, or a miſtaken one, there is reaſon to infinuate between 
Thoſe who poſſeſs with no Title at all, and Thoſe who poſſeſs with _ 
the beſt Title, Such as the Law calls Bonae Fidei Poſſeſſores, qui rem 
Pofſident non ſuam, quam tamen ſuam efſe putant. 
It may be aſked, what is meant by ſome Diviſions of Domiium : as 
for inſtance, 
Dominium Plenum et Minus Plenum. 
Dominium Directum et F tile. 
Dominium Quiritarium et Bonitarium. 
Dominium Eminens et Vulgare*. 


That may be called Dominium Directum, which is the Panty, with 
out the Uſe ; or the Right of the Land-lord ; Dominium Vtile, the Uſe 
without the Property ; ; or the Right of the Tenant. And where both 
concur, Dominium Plenum : thus, | 


Dominium 5 


Plenum ; 1 Minus Piu 
. Pile. 


This DiſtinQion is not of the elder Law, and is condemned by many 
Civilians. It was firſt applied here with an Eye tothat Diſtinction, which 


prevails in Civil Adlions, and claſſes them into Directas et Vtiles. The | - 


former of which did competere Domino Fundi, the Other Emphyteutae et 
Supenficiario When the Ancients diſtinguiſhed, the One was Dom:- 
nium, the Other, Jus Dominio proximum ; or ſomething like it. 
Dominium Quiritarium and Bonitarium* ſtand diſtinguiſhed like Civil 
and N atural. And Theoplulus* accordingly calls the former evopoy * the 
other pvoxy.4+ And not unlike it Varro, as We ſhall ſee immediately. 
The Methods of Acquiſition by Civil Law, the Mod: adquirendi Civi- 


tes, are many, and theſe ſerve to conſtitute the Dominium Quiritarium ; 


which was the fulleſt and compleateſt manner, in which a Thing could 
be held, and was applicable to None, but a Roman Citizen. Varro“ men- 


tions ſix of theſe ; Others have added more: 


* D I, Naturals, | ; | $ 
| Sex 


PROPERTY. 479 
— fere res in Emprionibus Dominium legitimum en 
Hereditas, Mancipatio, in Jure Ceſio, Yſucapio, ſub Corona Em- 
Pltio, Auctio. 
But this Diſtinction was taken away by Tuſtinian”, and conſequently 7 7 C. Lib. VII. 


deſerves but little of our Notice. Tit. XXV, 
DE NVDO 


However, as the Deminium Bonitarium is ſaid to be that kind of Poſ- ;,.; QVirt- 
ſeſſion, by which Things are ſaid to be in Bonis, it may not be amiſs for rw for- 
us to reſerve ſo much of the Diſtinction, as ſhall ſerve to diſcriminate bee: 
tween Legal Title, and Actual Poſſeſſion, which Lawyers hold when 
They maintain, Aliud eſt eſſe in Bonis, Aliud in Dominio. 
In Bonis noſtris computari ſciendum eſt, non ſolum quae Dominii no- 
ſtri ſunt, /ed ef ſi bona fide a nobis poſſideantur, vel ſuperficiaria 
int. Azeque Bonis adnumerabitur etiam fiquid eft in Actionibus, 
Petitionibus, Perſecutionibus. Nam et haec in Bonis eſſe videntur *D. 50 16. 
And this conducts us to the true meaning of PATRIMONIVM. Which np gg TY 
in the Law here ſubjoined ſtands much like Dominium, oppoſed to Bona, 
or Nomina, to Debts, Bonds and Obligations: 
Cum Pupillus a Tutore ſtipulatur Rem ſalvam fore, non folum quae in 
Patrimonio habet, ſed etiam quae in Nominibus ſunt, ea flipula- 


_ tione videntur contineris. 9D. 46. 6. 9. 


After having inquired intothe Notionof Property, Seizin or Poſſeſſion, 
and viewed it in moſt of the Lights it was neceſſary, I engaged myſelf next 
to conſider how it paſſes from one hand to another. The moſt important 
Ways are thoſe of EXCHANGE and SVRVIVORSHIP. The Former com- 
prehends the Rules of Commerce, and of that particular Sort of Contract, 
which is known by the Name of Bargain and Sale. The Other con- 
cerns the Bona Defunforum, which pals to a Succeſſor, either by the ex- 
preſs Will of the laſt Proprietor, or by the Act and Diſpoſition of Law. 

It is to be obſerved that Property (or Pofleſſion at leaſt) the Rei HA- 
BEN TIA, is transferred by many Ways beſides theſe mentioned. As by 

Gift, by Loan, by Hire, by Truſt, by Leaſe, by Pledge or Pawn. All 
which have .heir Rules and Confiderations in the Civil Law, yet am 
I not led to proſecute in the original Plan of theſe Papers ; which was 
of a leſs extenſive Nature, and rather confined to the great and inte- 


reſting Heads of Human Life in general. | 
AFTER PROPERTY was introduced, what was ſo obvious as the Ex- 


change of it? For. 
Vnuſquiſque ſecundum necęſſin tem remporum ac rerum, utihbus inutilia per 
mutabat, quando plerumgque eventt, ut quod alteri ſupereſt, alteri defir", . P. 18. 1, 1, 
It was natural, that People very ſoon ſhould have a Superfluity of one 
kind of Goods, and ſtand in need of others, which were of equal Con- 
venience. I fay this was natural, whether We conlider their Live-Stock, 


or r their . In the one Caſe, Similis Similem gignebat ; and in 
the 
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the other, their Art and their Labour being generally confined, their 
Emoluments muſt be nearly of a Sort. 

And This was not the caſe of Individuals only, but of whole People 
and Nations. And that followed from their Situation and Temperature: 


Hic Segetes, illic veniunt felicius Voae © 

Arboret foetus alibi, atque injuſſu vireſcunt © 

Gramina. Nonne vides, croceos ut Tmolus odores, 

Tndia mittit ebur, molles ſua tura Sabaei? 

At Chalybes nudi ferrum, virgſague Pontus 
üg. 1. Caſtorea, Eliadum palmas Epirus equarum ? 


3 3+ According to what We read in Homer *, 
8 8 Nuy d EL gor 2 rr⁰ο⁰τ² 10 ET&001(T1, 
 TIA&:v Em ol WovJ0v E7 Ghee dhe rug, 
E TEMELHN META XAAK ON, AFQ A AIONNA EIAHPON. * 

And this was the Foundation of what is called TRADE, TRAFFIC, 
or COMMERCE. It could not well be otherwiſe 7 the Syſtem that 
was eſtabliſhed: 

| MeTaGAnrig — —  apEauivy To Ev 6 EK TOY KATA STEIN, 

Axiſtot. I, To T% A N, 7d 0 Nd V0 TWY αά,H? Ne TE; evbowrres *. ＋ 

88 Now the Conſiderations which attend theſe Exchanges, is the Article 
I am engaged in. 

It is plain, if We ſearch intothe Original, and ſuivey the natural Courſe 
of thete Proceedings, that Caius (for inſtance) poſſeſſed of Goods or 
Subſtance, is poſſeſſed of a Right, which no Perſon or Power ought (or- 
dinarily) to take from him. And I will ſuppole Titius poſſeſſed of a cer- 
tain Quantity of another kind of Goods in the ſame manner. As long 
therefore as theſe Goods are ſufficient to each Owner, fo long Traffic will 
be unknown and unheard of. Nay longer ſtill : For if Cazus ſhould be in 
want of ſome other kind of Subſtance, than what He is poſſeſſed of, and 
Tirins ſhould be Maſter of ſuch Subſtance, yet ſtill We are got no farther. 
For though Caius ſhould want to exchange his Goods, yet, upon my Hy- 
potheſis, Titims is not bound to part with his. Tztius, with all his Wants 
may not want exactly to have, what Caius might want to get rid of. 

Kai vag 22 4 Ngeian £X90 aD OTK AAAATTONTAI, the l 
VGVETY . 1 bra 0 len, GeiTou Farr, 6 reges os IeeTeOE Xetizy 
2% u. 5 Tore y2 _ d rere N TEVGOYTION, 07%) £ A pers 


* Ee. * og dental rig, GuTO bY NOE w, WV EXEIvOG gv dare *T 
phraſe. Nico- * Nunc vero huc cum navi vent atque ſociis, TEAS 
mach. V. 6. Navigans ſuper nigrum pontum ad alienae- ling uae homines, 
Ad Temeſen propter acs, fero autem ſplendidum ferrum. 
+ Permutatio orta , primum ab eo quod Natura fit, quia partim rerum vitae accommo- 
datarum plus homines habent, partem minus. 
t Si enim alter altero opus nom habeat, non commutant inter fe, nec communicant. Aut 1 
alter guidem altere, altere autem opus non habet alter, ne fic quidem ſimiliter communicant. 
Aud contra tum demum procedit, cum qued alter habet eo TE alter, alter autem rurſus eget, 


gud dare petefl anal | 
5 Therefore 


e 


ä —— RACE... A 
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Therefore as mutual Conſent is eſſential to this Communication, and 
neceſſary to ſet it forwards, the Affair of Exchange, of Buying and Sell - 
ing, of Trade and Commerce, aſſumes the perfect nature of a CONTRACT, 
and is to be exerted. and managed by the Rules of Contract accordingly. 
In order therefore to ſollicite this Conſent, when the Wants of Cars 
and Titius were not reciprocal (though other Reaſons contributed to the 
Invention) Mankind ſtruck out the Thought of xREcrvm, a general 
Standard, the Meaſure and Value of all the Goods in the World; which there- 
fore could tranſmute itſelf into the Shape of all the Goods in the World. As 
long therefore as People have Wants, and are not ſupplied with all manner 
of Neceflaries, fo long by the Mediation of this Catholicon, this equal Re- 
preſentative, the Buſineſs of Traffic or Communication will be kept _ For 
though Caius could not come at the Goods of Tilius in the ordinary Way of | 
Exchange, becauſe He had not the ſpecific Goods which Titius wanted in } 
Return; yet Caius, by turning his Goods into Money, or Price, at another 1 
Market, beame now poſſeſſed (at leaſt in Repreſentation or Equivalence) 1 
of thoſe Goods which Zi might poſſibly ſtand in need of. And This is 
that golden Chain, which links together the Intereſts, and ſupplies the 
Wants, of all Mankind in general. It is thus the Lawyers write, | 
Qua non ſemper, nec facile, concurrebat, ut, cum Tu baberes, quod Ego 2 
Adgſiderarem, invicem haberem quod Tu accipere velles, electa Ma- ] 
teria-eft, cujus publica ac perpetua Aeſtimatis diſicultatibus Permu- | 
tationum aequalitate quantitatis ſubvenirt. P. 18. 1. 17 i 
Aid rr daun tives Tr & prov xowty ardyſuy, Tera ddt P- ; 
pociv, x or & TW eig ia i xs * f. £54 d Pure H Katt d _ 
bei, M Xgeia pirew i xabicoy ya Tis det rat rg, car ro- No: 1 
rey HAννν our / Hei. ei ap deore ry ri, I) , de αν | 
ra i, A ENQXT]OV, 5% £544 OTE A ANQYN. de Me. d Th sr 
id, nai A H T GAAGY. 7 pry &Y Xetia Ouou ual arnbiic 
_ PETPLY £51 TAY TORY MAT). avTY Yar WAITS El; ©) Tuvd yi, vow df, Kot 
ara own, T6 vHhUu x dich YA Kal OTA KANTTRL, OTE BK £58 
Ori, anne rag Tp! ereOn, nou es) nur is era avto, x : 
FonTat ov. £51 Toivu? X24 70 vH 1 7 ws eignrat, TIS Tay 
rg ννσL rc eiglag, Kai avrs WE 5% 651 gel i £4UTH;, £51 Oz aarreg | F 
uT&%AMa& Ye Th; Xeslag. Aid rod roy Toivuy Tav fc ν uo Hong indgs | 
rs a gias ray Epyly 7 GANGYH ie tpen ©» fools nal ATR T0 avancyo'F* © Andronic. 
= . Rhod. I. c. 
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* Oportet igitur communem aliquam menſuram ęſſe, qua metiri cundia paſſimus, rerumgue 
emnium cognoſcere precia. Haer altem proprie quidem et revera eft Indigentia. Quantum enim 
quis aliquo opus habet, tantum jus particeps vult fieri. Niſi enim is quae alterius ſunt opus quis 
habeat, aut minus quam alius quae ſunt ipſius, nulla erit Commutatio, Cum dero opus habeat, | 
dat ſua, accipitque aliena. Proprie ergo et revera rerum omnum menſura efl Indigentia : hace | 
enim in unum cegit omnes. Ex Lege vera et igſlituts eft Numanus, idesgque etiam NowTwa vo- | 
catur. Quia namqnue per fe nm eft tale, ſed ex conſiitutione naſira: 1deogue in pcegſlate tra | * 
e/t, mutare eum et inutilem ¶tcere. Ai ergo Nummus guoque, guemadmodum d.itum git, precii 
cujuſque rei mnſura. Qi tamen nemo per ſe opus habet, ſed quaft in locum Indigentis? fucceſſit. 
Cum haz ergo, quaſs menſura, ſingula rerum inugſtigemus precta, arqualts, et, ut poſinlat propor- 


Ppp If 


tis, fiet Commutatiz. 
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If I may be allowed to ſet my Face againſt a great Maſter, there are 
ſome Things here I would diſpute. Indigence is not the natural Standard 


in the Exchange of Property. Nor is Money, the Subſtitute of That, but 


of ſomething elſe. Though theſe two Propoſitions are both laid down, with 
Sufficiency enough, in this Quotation. The Wants of Mankind are certainly 
the Baſis of this Contract, but then the natural Rule of adjuſting it is not 


Xpeic itſelf, but Tantumdem. Now Tantumdem, or Quanti conſtat, is Pre- 


cium. Which is two-fold, viz. a Real Tantumdem, or an Exchange of 
Quantity for Quantity, and a Civil or imaginary one, ſet up by general 


Conſent, conſiſting of that Elixir Proprietatis before-mentioned, that 
Norma Leſbia, which ſhapes itſelf to every thing. Prerium therefore, to 


ſpeak more accurately aud preciſely than I did above, is a general Term 
for Equivalence, that juſt Value which turns up, upon a proper Compariſon 


of twa Things in Queſtion: Either So much for So much, Which is called 


PRECIVM VVLGARE; Or elſe this Mediatorial Diſcovery of Money, 
which being but of little uſe in itſelf, quo nemo per ſ opus habet, but a 


common Standard to meaſure or appreciate other Things by, has got the 


empbatical Name of that which is its peculiar Uſe and Employment, vis. 


Price, and is therefore called pxEcIvm EMINENS, or Price by Way of 


Eminence. Now thts differs a good deal from the Syſtem of that Author 


I juſt now made uſe of, as any one will ſee by the Compariſon. Nor can 


I poſſibly diſcover what ſhould lead him to imagine, that Indigence had a 


leſs ſhare in the one Conſideration than in the other. 
Thus much for the Summary, and now for the Procefs. 


What We firſt ſet out with was the Simplicity of the very early Apes, 
and the State and Extent of their Traffic, which was nothing more than 


Permutation. 
Thus it ſtood, with the Greeks at leaſt, as far down as the Trojan War, 


For We read in Homer, that when the Wine-F leet came from Lemnus, 


Iliad H. 47 2. 
*D. 18. 2. Io | 


J. 3. 24. 2. 
* XXXIII. 1. 
7 v. APNY- 
MENOE. 


3 ad Virg. III. 


Georg. 309. 
IX. 6. 

* Scacch, My - 
rothec. 
Pfeiffer. An- 
tiq. Graec. II. 
38. 


Eben ag owiCovro xagyxopuomres Ae, 
ANA pety YaAKE, dN d ai 10769, 

Anau de pete, d AA d avro: Boer ot, 
AN avdearoderon 2 0 : 
This Circumſtance is mentioned, and this noted Paſſage produced, by 
Paulus, by the Emperor *, by Pl/ny®, by Etymol. M., Servius* and 
Pollux? : And this Senſe is given of the Words by Euſtatbius and others: 
though it is denied by ſome, that this Paſſage proves the Point, for which 

Paulus produced it ', N $95 . 


th. 


— — 9 n 


* [llinc vinum emebant Achivi comantes caput, 
Alii quidem aere, alii autem ferro nigro, 
Alii pellibus, alii ipſis Bobus, | 
Ai autem mancipiis. 


Ki wt, . — — * . > . . 
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Ab - A TO Ve He : 
 Eveuuas Ar. gvydrug Harmeęidas, 15 
Ti 76/8 Aaiplne, INPIATO KTEATELZIN EOI LIN, : 
II pochen fr ere, lenco, 0 Se fo * Odyfl. A. 


= So: Liroy E oa everpLs Meral, oy p fe 
Abxès xricare oi. 4 rexiliivaio daαν , 


1 | ND ger nous x&1 Aatęras Pie oO. | 
2 Haę d age hn Tapia nplATd KTEATETZIN EOIZIN * . 3 Ody& 3. 
= Nr 9 age Zuy vi rar ijhuhen nd 4 rab, | OT 

0 ia £71 oh rue, 67” @Aobgoss ardgurrys, | | 
3 Es Tie para XAAKON, &yw 9 ailave LIAHPON F. : 8 A. 
- | Q Pia, Tis yap os IIPIATO KTEATEEEIN EOILINVI[I / 5 Odyil. x 


Emgieulo avjwovles Hug APDYPOY DAP OTK HN na TOTE, OTAE 15. 
XPYEON NOMILMA, xtra TPOIION * £74 TON APXAION ay= 
 Tedidogay ds, xa avdgaTode, xa apyov ren dęyuęor ai Tov xouooy I. o pauſan. III. 


Lacon. p. m. 
Proximi ob uſum Commerciorum aurum et argentum in precio habent, 93. 


formaſque quaſdam noſtrae pecuniae agnoſcunt atque eligunt : inte- 


 riores ſimplicius et antiquius permutatione mercium utuntur '. ? Taxi. de 
| mori er · 
— xabarreg ETI zo v,, xai rd (agoapmay Wyuy Rh T A man. c. 5. 


aeyiv. AT TA PAP TA XPHEIMA nrorx AYTA KATAAAAT- 


TONTAI, id. 0s ew, vi, oivav vos oirov Ares, K | Naftba- | 
eſa ES, „ * Anee L 


Thus Mutare ſignifies the Contrad of . and GS even after 


Money was invented : 


3 Permutare precio noluit, aliave merce%. lin. IX. 55. 
=_— -- Cetera vel reprnantur, vel aere mutentur *, | VII. 3. 
Vt ſex millibus denariis Angula vaſa ermutarentur 1 2 Valef. Max. 
VII. 6. 


Nam. ſacpenumero et vinum, et olus, et pomum precio mutavi . Apul. Apo- 


+ E uryclea Opis filia Piſenoridae, I 
am olim Laertes emerat facultatibus ſuis, 
Impubem adhuc, precium viginti boum dedit. 
. * Panem autem ipſis diſtribuit Meſaulius, quem ſubulcus, © 
| 2 Ipſe tomparaverat ſolus, abſente domino, 
eorſim a Domina, et Laerte ſene : 
Ipſum nempe a Taphiis emit poſſeſſionibus ſuis, 
$ Nunc vero huc cum navi vent, atque ſociis, 
Navigans ſuper nigrum pontum ad alienae linguae homines, 
Ad Temeſen Propter aes : fero autem Iplendidum ferrum. 
O amice, quis te emit rebus ſuis ? 
-& Emebant boves commutantes : argenti enim et auri numiſma tunc non erat. More autem 
2ntiquo commutarunt boves, et maneipia, et rude argentum et aurumn. 
- ow Quemadmedum adhuc multae faciunt barbararum gentium in permutatione + ipſas enim res 
utiles vitae inter ſe commutant, neu ultra qguicquam, ceu vinum pro fruments dantes et acci- 


pientes. 
P p p 2 Latum 
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Ovid. I. Tritt. Latum mutandis mercibus aequor are 
II. 76. ; | 

f Et mercium quoquo foro venaltum 
s Auſon. II. Mutator ad Graecam fidem *. 
Epilt. 23. | | 


Neque materia in agris, neque ab Hiſpanis emendi aut mutandi 
s galluſt. [u- copia erat. | 0 


* Z quamvis Mileſia magno 
7 Virg. III. VHellera mutentur *. ; 
Georg. 306. 


Upon which Place Servius writes: : 
Ingenti precio comparentur. Nam apud majores omne mereimonium in 
permutatione conflabat ; quod et Cars Homerico confirmat exemplo. 


Jul. Poll. IX. Of Permutation fee more in the Authors cited in the Margin. 

Th Wade Pi That Permutation was the Practice of the Laſitani, We learn from 
Annotat. Cap. S7rabs ?, of the old Inhabitants of Britain, from Solinus, of many Nations 
4 — beſides, from Pomponius Mela“, Diodorus Siculus*, and Phileſtratus*. The 
Maſcovius de moſt remarkable, becauſe one of the moſt recent, Inſtance, is that of the 
— Rugiani, who were thus circumſtanced, as low as the Vear MCXI, For 
C. 9. 5. 10. Which I find one He{mo/dus Prefs. quoted, I ſuppoſe in his Chronicle of 
Parmigiano Sclavonia: ad 4 | 


an by 1g * Porro apud Rugianos non habetur Moneta, nec of in comparandis rebus 
Hoſtus de Re , Conſuetudo Numorum : ſed quicguid in foro mercari volueris, panno 
5's C. 6. lines comparabis. Aurum et Argentum, quod forte per rapinas et 
Scacch. My- . captiones hominum undeguaque adepti ſunt, aut uxorem. ſuarum cul- 
: * Z  tibus impendunt, aut in aerarium Dei ſui conferunt. | 


9 ; i * . 8 bed ' * 8 ; 
55 * 5 However Bu/bequius brings it down to his own Experience, in the 
*c. 25. Mingrelians, a People of Aſia. a a2 Jos Dane 


dike T3 | | | 3 | | . 

V ad. This Simplicity of Commerce Lycurgus revived in his People, as being 

lon. more conformable to the Conſtitution of his Government. 7 5 

5 E ut. III. . . . , 832 . wo 5 . 

. Emi ſingula, non pecunio, ſed compenfatione mercium uit. Aur; 

15 mo 2 l. 2. Argentique uſum, velut omnium ſcelerum materiem ſuſtulit*. | 
n. * 5 f | 


1 And I would add, that Barter or Truck, /v/z. Permutation) if it can 
nm de commodiouſly conducted, was not extinguiſhed by the Intoduction 
of the general Standard, which was an Invention to eaſe the Difficulties 
of it only. The great Commerce between Nation and Nation {till ſpeaks, 
pag. 480. in general, the Language of. Mentes lately produced 7 : OS 
O's Freighted with Iron from my native Land, 
1 fleer my Veyage to the Brutian Strand; 
To gain by Commerce, for the labour d Maſs, 


A juſt Proportion of Refulgent Braſs, „„ 
e | There 
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There is a pretty Dialogue in Arifophanes® between an Athenian and ! Achara. v. 
Boeotian. Will you have Money or Goods? ſays the Former. By all means, 897 
replies the Other, ſome Produce of Athens, that is not to be had in Boeotia. 
Why then, ſays the Athenian, I'll pack you up an ns: 
A. Hege, rc Aeg, | 
H ®o al ereß erherde Keio FATTY 4%; 
B. Vat Y =  Abavaic, ev BowwToio iv bY he 


A. Fy 8 roivu es 

And upon this general Principle of Permutation is explained the My- 
thology of Metra, in Ovid, who maintained an indigent Father, by what 
She acquired in tang out her Service; viz. Her Wages were paid in 
Effects: 
Saepe Pater Dominis Triopeida nets at Ila” 
Nunc Equa, nunc Ales, modo Bos, modo Cervus abibat, | 
Praebebatque avido non juſta alimenta Parenti*. | 102, VIE 


Quantum feliciore aevo, cum res ipſae permutabantur inter fe, ſicur et 

Trojants temporibus factitatum Homero cred: convenit. Ita enim, ut 
opinor, commercia victus gratia invecta, Alios coriis boum, altos 
ferro captrviſque rebus mutaſſe tradit. Quanquam et ipſe mirator 
auri aeftimationes rerum ita fecit, ut centum-boum- arma aurea per- 
mutaſſe Glaucum diceret cum Diomedis armis-novem-boum. Ex qua 
conſuctudine multa legum antiquarum pecore conſtat“. 


From this Paſſage of Pliny two things offer themſelves to our Ob- 


3 
That the Value of Gold Was known even before Homer's Time. 


That it made a Part of a Man's Riches, or Subſtance, is alſo plain from 


| the ſame Author: 
H ar xpuroio T6 k TE. 
And I can very eaſily ſuppoſe, that ſome Part of Mankind continued 
in the Simplicity of Permutation, while the more Improved had applied 
the commercial uſe of Gold and Silver. Which is pretty plain from the 


N of Tacitus cited above. 
4. The ſecond Obſervation I 3 raiſe from the Words of Pliny, 
is, That in the Roman Language and Conſtitution, there are viſible Foot- 
ſteps of this ancient Cuſtom. | 
Lliny ſays, in this Paſſage, that Mul&s 1 were not Pecuniary, but con- A311 he 
ſiſted in Goods and Cattle anciently: and the ſame is confirmed by re. Mtr. 


> 3 


2 ** 2 Our. A. 


Feflus*, Gellius*, Varro*, and others. 5 

{ ſhall tranſcribe a curious 3 from Plutarch, in his Life of > IV. ex V. de- 
Publica: 5 ” r 
R | —— — Bryan. Page 


Quan ditiores in auro ct veſle. 8 


O d 
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O 9 ypaPeis Lehre] KETH rav Arreſheiſen oi beton, * 7 Wok 


1161105 telnet, ay 1605 700 TOAAWY l Mer 4 dvr YEypabbe. 
Clic yop reh e Ic ETUZE Bowv tyre KO i duoTy o Slax. 7 Nv 93 
THY (LEV geb, o SON bt e, Boog de, exarov* &7w voii PAT Xp 
peeve ar ron Pohciun, D TpoCariaus Nel Heri euhn⸗ 
VEUT WV. 70 324 To Se c vo ro Tov rp OT- re 

( IIEKOTNIA doubtleſs, if there be any Faith in MSS, from 
Bodl. 1. and 2.) KAXEC 1, Ke Twv voa (CET OV hes rah re TO Cv 
emexagert10!, by TpoCarov, 5 7 . ETibeyTo bY: i raid aur, Lol 


ABCs Keel BuCgA#, N Kanpagins, one, X04 Tlopreivs, KoTpog 


pee, 700 aryas, Topxes ge, 129 oipuę ovouctovres.Þf | 


This Law of Publicola was followed A. V. C. CCC. by another, called 


Lex Ateria T. arpeia, where we ſee the ſame Method of Mulcting: 
AuToi Ty &Z ian era, peyioov amodeizavres opov Cypuins, Ou [Rong xa, 


3 | TpicxovTa mpobara ". 

X. 5 5 
See Koolios In Nuſticatione vel antiqui Mma eft Ratio paſeend, eademque quaeſtus- | 
Tor _— oY ſima, propter quod nomina quoque Pecuniae et Peculu tracta vi- 
pud Otton.  dentur a pecore. Quoniam id ſolum Veteres poſſederunt, ef adhuc 


Thel. J. R. apud quaſdam gentes unum hoc uſurpatur divitiarum genus. 


Tom. V. 
Cetera Luxuriae nondum inftrumenta vigebant : 


Heinec. Hiſt. 
1e. L. L. c.. Aut pecus, aut latam dives habebat humunm. 


§. 21. 

erl. E Hinc etiam Locuples, hinc ipſa Pecunia dicta gſt'. 

6. 

„ Ovid. V. Pecuniae nomine non ſolum numerata Pecunia, ſed omnes Res fam Sol. 
F = oy quam mobiles, et tam Corpora, quam TFura continentur *, 

S 50. 10. | : 

122. So 8t. Auſtin *, lately cited, 

Pag. 469. 


Totum quicquid Homines paſſident — Pecunia vocatur, Servus fit, Vas, 
Ager, Arbor, Pecus — Ideo Pecunia, quia 8 totum quod 
Babebant, in pecoribus habebant. 


5 XXIX. zi. Thus Livy of the Maſſyli, a People of Africa, 


Familiae aliquot cum mapalibus ada ans fins (ea Pres illis et} 
perſecuti ſunt Regem. 


Pecunia i pſa a pecore appellabatur — Multatio quogue n non nifi Ovium 


| | Boumque impendio dicebatur. — - Servius Rex Ovium Boumque ef- 
+ Plin. XVIII. 4 
3 Add. D. Agie primus aes fignavit *. 

16. 178. 
8. 18. el 1. + Ulla etiam | Lex] quam tulit adverſus eos qui 000 non parerent, aibil ſecius viſe popu- 


Nonius, V. laris e/t, atque in gratiam potius plebis quam principum lata. Siguidem mulctam ei qui diclo 


PECVNIOSVS» audiens non eſſet, guingue bobus dixit et duabus ovibus valentem. Ovis erat Precium x Oboli, Bo- 


vis c, quod infrequens eſſet id temporis nummi apud Romanos uſus, ſed pecudibus et armentis 
abendarent. Vide facultutes ſuas a pecudibus pecu'ium [PECYNIAM rather Þ nominant :e ct 


vetuſiifſunt Nummi bove vel ove fuerunt fegnatt, filnſque ſuis Suillts, Bubulcis, e | 


Porcus nomina indebant : Tag ag, Capras, Tos Xeipug, Porcos vocantes. 


* MAuletae modus ab illis procfinits, ne "i maxima multta duss boves et — oves exce- 
deren. 
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5 PROPERTY = 
T bis laſt Paſſage of Pliny ſeems to afford another reaſon, why Money 
eaine to be called Pecunia. (And that Queſtion has been greatly debated 
by Scholars.) And indecd I do not know but it is the better reaſon of 
But I think that from the foregoing RefleQions it will appear why Mo- 
ney came by the Greeks to be called Xpyuara, and by the Romans Res. 
Magnague pars Tatio Rerum erat inter oves*. 6 propert. IV. 
 Abgregare eſt ab Grege ducere o Aagregare, ad Gregem ducere : Se- OY 
gregare ex pluribus gregibus partes ſeducere. Vnde et Egregius di- 
citur e grege lectus. Quorum verborum frequens uſus non mirum fi 
ex pecoribus pendet, cum apud antiquos opes et patrimonia cx his 
praccipue conſtiterint, at adhuc etiam Pecunias et Peculia dicimus 7. Feſtus V. 
5 85 | | h | ABGREGARI. 
The Riches of the Patriarchs in Scripture are ſaid to conſiſt in a great 
number of Cattle: Though. Abraham alſo is ſaid to be rich in Silver. 


dred Shekels of Silver, current Money with the Merchant. I would have it ** 
remembered however, that a good Writer has obſerved, that the Hun- 
dred Nummi elſewhere mentioned 9, in the Targum, ſtand Centum Agni, Gen. 
One hundred Lambs; as they do alſo in the Verſion of the LXX, XXXUE 19. 
There is ſomething here worth regarding in the Erym. M.. Ar- 
| | MEN Ox. 


Ad ro apvav R THY GANGV g TH; dd moUYν Of Apxato. 5 
However, in proceſs of Time, this Method was found to be inconve- 
nient, and a kind of public Standard was ſet up by general Conſent, and 
diſtinguiſhed by the Name of Precium. Thus Bartering became Buying 


and Selling. And thus is the Law to be underſtood *, D. 18. 1. . 


a. — 8. , : . . . . «2 Pr. 
Origo emendi uendendique a. permutationibus coepit. Olim enim non 


| ita erat Nummus. 

Non ita olim. It is. not long ago, that Meney was in uſe. | 

The Advantages of Precium above Permutation are very conſiderable :. 
V!Z. 


1. It being a general Standard, and applicable to all kinds of Goods, 


it was more commodious to. aſcertain a proper and determinate Value. 


The Adjuſting a proper Equivalent before was often 1mpratlicable, 


2. It was more eaſily transferred from. place to place, than ſo many g 
Goods to be exchanged. | . 


Ov Yap evCuoaxjov, ſays the Philoſopher I ce ry K&rx uouw 3 1, Pol. 9s 
avaleaiuyÞ}. | | 


Vn * 4 — — 


bg Agnis et Animalibus aliis permutationes fecerunt Antiqut. 
+ 1Difficile erat ad purtandum :omne quad erat natura neceſſariums 


That it was Commercial Silver, is plain from this Patlage *, Four Hun- Sen. XXIII. 
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A Merchant may have no want of my ſuperfluous Goods, nor I of 


pag. 481. his; or put the caſe with Paulus and Andronicus cited above*, one Party 
only may want, but the Want not be reciprocal. I ſay, in foch a Cate 
the Circulation of Traffic would be ſtopt, and People 8 Inconveniencies 
not redreſſed. 
For theſe purpoſes therefore were Gold, Silver and Copper introduced 
into Traffic. 
But let it be remembered, ae 15 Invention grew not up at once, 
but by Degrees. For there are two Stages in the Conſideration. 
The firſt Money was either {mall Bars of Iron, Braſs or Silver, erte. or 
| ſome times large Plates of the ſame Metals, and the Value was ſettled by the 
r Weight. Whence the Expreſſion, Amicus auro contra carus non of", the 
Friend in one Scale, and his Weight in Gold, in the other. 


*Gen.XX1It. So when Abraham® bought a Burying place for his Family, He is ſaid 


16, not numeraſſe, but append! eq uadringentos of iclos. AmexaTigyoty Lx x Interrpr. 
2 Gen. XLIII. And again, the Sons © L acoh are ſal id to have found their Money in 


21. full weight. e 85 gab LXX Int. 


Nuntur [Britanni] aut aere aut rae ferret, ad pondus examinatis, 


0 Caeſar B. 0 nHummo 0 
Call. V. 12. a 


This Practice continued ſome time in Rome, and Varro tells us, that 
the Scales which were uſed for this purpoſe, were extant in his time, 


and preſerved (here doubtleſs they had originally been depoſited) in the 


Temple of Saturn. It will be of uſe to obſerve this, as it will explain ſe- 


veral things in Antiquity. The Denominations of Money, and ſevera! 
Terms of Exchange, both in the Greek and Roman Language, evidently 
refer us to this ancient Practice: Terms ſtill preſerved in the Language, 
even after the Cuſtom was aboliſhed, and had given place to the refinc- 
ment of the Mint. Talentum, Mina, Drechid Stater, Obolus, etc. in the 
Greek, are inſtances of what I am advancing. What was the original di- 
enification of Talentum, but a Pair of Scales? As is evident from ſeveral 
places of Homer. Then, by a Figure not uncommon, it paſſed a Continente 
ad Rem contentam, and expreſſed the Subſtance weighed in that Scale or 
Ballance. Next, it was reſtrained to a preciſe quantity of a determined 
Weight, and fo has uniformly continued down to our time. To this pra- 
cCtice We owe thoſe Roman Terms, Libella, Dupondius, Ee Pec- 
Mam. nas pendere, Diſpenſatores, Impendium ?, etc. 
88 pag. And thus in thoſe imaginary Deeds of Sale, ſo frequent in the Roman 
1 Law, We meet with the Libripendes, and the es and Libra. 


Acceſſi tertium Genus Te flamentorum, quod dicebatur per acs & li- 
brani, ſc. quod per Emancipationem, id efl, imaginariam quanaem 
denditionem, agebatur, quingue beſlibus et libripende, Civibus No- 


J. 2. to. pr. mantis puberibus pracſentibus, et eo, qui Jamiliae Empror dicebatur. 
| To 


„ Oy A 
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: To this Cicero alludes: . 11 
EE Non verbum pro verbo neceſſe habut reddere, ſed genus omnium ver- IF) 
bs borum, vin que ſervauvi. Non enim ea me annumerare /efori pu- 1:38 
3 tavi oportere, ſed tanquam appendere *. * De Optimo 1 
73 We 7 P b Gen. Otator. 1 
5 But Trutination, as well as Permutation, had its Difficulties, and gave: 5: 730 
1 place to the Stamp or Mint. 1.38 
Shy To le S οπντνοτν G eber weyile N 8 gœablaꝶ, To 0e reh ö D X- Al 
I | par r C οοονννοτνε | 45 .o Th PETgHTEWG QUTES. 0 Rp Na 1 
8 | | pan serch 78 Tore THpEiOv , | 5 Ariſtot. I. I 
clit, 9. N 
The next Step therefore was what We mean by Coin or Moneta : 1 
which Paulus „ in the Law ſo often quoted, calls N ts ki | 
Materiam, forma publica percufſam, uſum dominiumque non tam ex i 11 
Subftantia praebentem, quam ex Duantitate. wt 
This was a Work of ſome Time. The Conſent of People v was to be 1 
had, in order to give it its Valuation, Standard, and Currency. For that Wi! 
Was arbitrary. | | = 
The ſame Writer cathy it publica et perpetua Aeſtimatio. Perpetua MM 
namely, 1 in that uſe of the Word, in which it was applyed to the Prae- 6 
tors Edicts'; and Publica, becauſe it was the national Standard, the Pu- = If 
blic Faith, the Shonſio Crvitatis ; an appellation that is attributed to LAW” LI pag. KY 
itſelf. And under this public Contemplation i it is, that all wiſe States have _— 
1137 
conſidered the Offence of counterfeiting or depraving it, as one of the wu 
moſt heinous and 1 inen to Civil Society. | 4 
This Demgſibenes very well obſerved, . Timoclat. 17 
pag. 440. Ed, 1 | 
Ne £1206 ECL ETHT HC, ws TOC ELTEivV, erte TOAEDW, Sc Tis 70 luce d- Cant. EY * i] 
gelen, Iavaroy Thy gui eva. + „ 1 
By the Cornelian, and other Laws, this Offence was capital at Rome, 0 { ; 
and the Adulteration of the public Money was made a public Crime : 4 
which made every Man a Suflerer, and gave any one A Right to com- wh: 
plain. Nay more, made it every Man's Duty“. C. 9. 44.1. 1 
This Adulteration was practiſed in ſeveral Shapes: : Vipian' has com-; P. 48. 10.8. WA 
prehended ſeveral in one Law. 4 
Nlicunque nt inmos aureos parc im raſerit, partim tinxerit, vel fin- bl 
xerit ; figuidem libert ſunt, ad —_ dart ; 2 Ver vi, ſummo Jup- 1 
Plicio 0 5 ct debent. | i4 
. 14 
* Qu primum * mpliciter erat definitum mognitudine et pondere, ad ultimum, charaterem | ' of 
| imprimendo, ut liberaret eos a labore menſurandi. Character enim imponebatur Valor is num. #4 
+ Receptum , in wy um apud omnes Civitates, qui monetam aduiterarit, t marie 1.4 
mulctetur. * ; [ } 
1 | 14 
244 | | 


W 


| e 


» Sentent. V. And Paulus, 855 | 
1 5 Lege Cornelia tenetur ſui nummos aureos, argentees adulteruverir. 5 


laverit, conflaverit, raſerit, corruperit, vitiaverit, vultuque Prin- 
cipum ſignalam monetam, praeter adulterinam, reprobaverit. Et 
boneſt ores quidem in Inſalam de portantur, humiliores autem aut in 
metallum damnantur, aut in Crucen folluntur. Servi autem, pg gt 
admif/ſum manumiſt capite puniuntur. 


Aoneta FALSA was, what the Emperor calls, Nummi fal ſa * lone 
formati. And, as the Mint was the Sov ereign's, I'his Offence put on the 
Nature of Hiph Treaſon, and the Puniſhment with the Romans was 


burning alive. | 
Si quis numimos 2 Fuſone formaverit; univerſas eus  faculta:s as 
Alco praecipimus addici. In Monetis etenim tantummodo noſtris cu- 
dendae pecunae fludium frequentart volumus. * Cujus obnoxii ma- 
C. 9. 24. .  feſtatis crimen committunt?. | 
Maneta DIMINV'TA concerns the Quantity, cither by Filing down the 
Surface, or clipping the Edge, or Circumference. Theſe Offenders are 
known 1 in the Greek Law, by the Name of Ilagalhah ig. | 
P. 48. 10.9. Moncta ADVLTERINA, ub quis in aurum viii quid addiderit * „ where- 
by the Quality or Goodneſs of the Metal was affected. 
The Conſideration of the public Coin was generally included under 
one or other of theſe three Diviſions : Forma Principis, Pondus and Spe- 
ces; accordingly as I have juſt now diſtributed it. But all Offences upon 
this Head were not confined to theſe three alone. No. private perſon was 
to ſet a higher or lower Value upon it, than what was eſtabliſhed by Au- 
5 D. 18. 1. 1. thority s. Nobody was to circulate bad Money“. Nobody was to refuſe in 
pr. compared Payment the public Money, if not adulterated', with many more of this 
with D. 2. 14. 

nature. Ihere are two Title's in Juſtinian's Codes, together with a Title 


38. 
1. 1. C. or two in the T beodofian, very proper to be conſulted upen the Occaſion. 


qais Chi cir To enter upon the extenſive Confideration of the Roman Money in all 
culum. its Shapes and. Cireumſtances, is not expected, nor is it necetlary, in theſe 


a 1 Speculations. However, it muſt be obſerved, that there is a Point, bearing 
XXIV. oz ſome Relation to it, which is not to be neglected, nor can the Study of 


rarsa MO- the Civil Law be carried on ſucceſsfally without it. 


5 45 d 
Lib. XI. Tit, The following are the Words of Cujacius, 
t Joluſius Maecianus ICtus, in libro itlo fingulart et 1 45 Afr, 
R1S NVNII- 
susris ro-. qui Juris fludiofts prius addiſcendus eft, quam Inſtitutiones. Ei 
wat ny neo judicio ſane temere accedunt ad Furis D- ſciplinam, quibus non 


bene nota et Diſiributio Aſium. 
And indeed the Law which drew from him this Reflection, is a great 
Proof of his Judgement. For how ſhall a Stranger to this Know _—_ be 
able to underſtand what follows? 


9D. 33. 1.21. Filium ex Dodrante, auren ex Quadrante iti it heredes?.. 
2. 
| And 


n 


N PROPERTY. 
And fo Maecianus himſelf, at ſetting out, 


Sacpenumero, Cenſer, animadverti aegre ferentem Te, quod Afſis di 1 
tributionem, et in heredum J. nſiitutione, et in alus multis neceſſa- 
riam, ignotam haberet. - ne tam exigua res ingenium tuum 


ullo modo moraretur 
The Author here coded was ſubjoyned to the Thend an Code 


by Sichardus, in his Edition of it: by Hotoman, to his Treatiſe de Re Nu- 


491 


maria P. R. and by Frederic. Gronovius, to his Treatiſe de Seftertiis, It 


appears alſo with ſome other Books upon this Subject, both Ancient and 
Modern, in the XIth Vol. of Graevius' Theſaurus Antiq. Rom. 

But I would not be underſtood to confine my Reader to Maecianus 
alone. Some more Modern Writers upon the Subject may be as ſervice- 
able, or more ſo. Budaeus in particular has wrote upon it very largely; 
and the immortal Work of Gronovius lately mentioned, de Seſtertiis, is, 
or ought to be, the Attention of every Scholar whatſoever. 

The As with the Romans was a ſmall piece of Copper Money : 


Ex nocturno viſu etiam flipem quotannis die certo emendicabat a po- 
pulo, cavam manum aſſes porrigentibus praebens : 
Ten of which made a Denarius, and a Fourth of that Denarius was a2 
Sefterce, as their Names themſelves import. 


x We, 


Aug. $.9t. 


2 See Com. 
ment. ad 


But the As, Afrs, Aſſarium or Aſfpondium was originally a Pound Marmor. 


Weight of Metal. And this was the common Method of Traffic in the 


ba Times, as We have ſeen lately, pag. 31, etc. 
Si proprium eft, quod quis libra mercatus et aere eft *. 3 or.z.Fpiſt, 
The As therefore is not neceſſarily to be reſtrained to the Point of 38. 


Money, though its Uſe therein is conſiderable. It is applicable to Weights 


and Meaſures, and indeed to any Quantity, with great Conſiſtency. Its 


principal Service is to denote an Integral, or whatever conſiſts of parts, 
and can ſubmit to a Diviſion of them either in Theory or Practice. It 
ſtands for a Total, or the whole comprehenſive Sum, when apply ed to 
other Things, beſides Money, as We may lee preſently, 
The Knowledge therefore of the As, and its Divitions, is neceſſary for 

a Lawyer: 

Nunc dicam folidae quae fit Diviſio Libra, 

Se Aſſis : nam fic legum dixere periti: 


H quo, quod jolt capimùs, perhibemur habere *. * Fannius de 
Ponder. I. 41s 


And its chief Uſe there is the Application of it to Eſtates and Inheri- 
tauces : fo that Heres ex AfJe mult be underſtood of the Man that . 
all, without any Diſtribution: | 


Idein te moriens heredem ex x Age e a 


And ſo F unnius, juſt now cited, is to be underſtood. 
244 2 Pa- 


Sand * ic. 


5 Martial, 3. 
Epig. X. 3. 
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„ PROPERTY. 
Paterfam. diſt ribuere hereditatem in tot partes poteft, quot dane: 
P. 28. 5. 13. ſed ſolennis Aſſis Diſtributio 7 XII uncias fit *, 


Hereditas plerunque dividitur in XII Vncias, quae Aﬀs appellatione | 
contineutur. Habent autem et hae partes propria nomina ab Vn- 
cia uſque ad Aſem, puta haec, Sextans, Qyadrans, Triens, Quin- 
TI. 50. F. 2. cumæ, Semis, Septunx, Bes, Dodrans, Dextans, Deunx, As". 
Dicas, | 
Filius Albini, fi de Quincunce remota ef | 
Vncia, grid ſuperet. poterat dixifſe, Triens. Eu 
Rem pe eri ſervare tuam. Redit Vncia, uu fit ? 


Hor. ad Pi- Semiss. | 
ones 1-32 Let us ſee them in their proper Diſtribution, 
eis — | 
 Sextans — 2 - 
Duadrans ——. 
Triens ——— *, 7 
Quincunx —— fo 
Semts Sewn, 
Seßtunx — 
Bes LE La 
. Dodrans 5 — — 
 Dextans —— 22 — . 
Deunx GS 
3 Te- See this conſidered more at large by J. Frid. Gronovius 9. 
rence, pag. A Diſtribution of Totals into twelve Parts particularly (for the number 
6 6g ae was in itſelf indifferent) has generally prevailed, and is found much more 
commodious than any other, for the ſake of its eaſy Diviſion : | 
> Yared *. Multa Antiqui duodenario numero jintebant *, 
e L. L. .. 


Mag. I. Miſc, and has therefore been recommended to common ule, in preference to our 
OED | decimal Progreffion *. It was for this reaſon, that Aſtronomers divided 
g. 06. ſeq, the Zodiac into Twelve Parts or Signs, and Geomerricians the Circle into 
pag. 96. fe 
3 Huetiana. » 360 Degrees. Thus the Day is meaſured by T a our Hours, and 
Peg. 110. the Year by Twelve Months. 
5 Greg. Mai- I ftand aſtoniſhed, that a late very ſenfible Writer upon Civil Law *, 
anſius, Di ſhould call this in on, and aſſert, that & VI would be a more conve- 
Ban 3 nient number for that purpoſe. 2 85 
83. Firſt, He is miſtaken in the true principle of this Poſition. The 
Number Twelve 1s capable of being divided by Iwo, by Three, by 


Four, and by Six, And Sixteen only by Two, Four, and Eight. Yo 


PROPERTY. _ @ 


if He means that Sixteen is capable of being ſplit into more Ali- 
uant Parts, where is the wonder that a greater Number ſhould have in 
this, the advantage over a leſs: (And upon that Principle I could obſerve, 
that Twenty would be ſtill better than his Sixteen) But even here his 
Mathematics fail him: For Twelve, which he rejects, is at leait as good 
a Number for that purpoſe, as Sixteen, which He recommends, viz. 1. 
2. 3. 4. 6. 8. 9. 10. 12. And 1. 2. 4. 6. 8. 20. 12. 14. 16. vis. Nine 
| Aliquant Parts m each. 
This Way of Computation, vig. by the As and its Diviſion, is con- 
ſtantly followed by the Roman Writers, when they conſider Inheritances, 


So Juli JUS. 


 Noviſſimo 3 tres inſtituit beredis. C. Odtavium ex Dodrant-, 


et L. Piuarium et Q. Pedium, ex Quadrante reliqus *. 0e Jul. 
9 83. 


And when Auguſtus made his Will, He left his Succeſſor Heredem ex 
Beſſe, and his Widow ex Triente. . 


Heredes inſtituit primss, Tiberium ex parte dimidia, et ſextante, 


Liviam ex parte tertia*, PIO Ss; 
Which Dion Cafſtus relates thus: ry 5 
Kaaneaanla re Je arO MEPH 7s nates Tw Teste, TO de 
AOIION TH Auxi © > | 6 LVI. 32. 


That! is, Tiberius had Two Third or eight Shares, and Livia, One 
Third, or four Shares. A more equal Diviſion, than what We a find in 


Juvenal 7 upon a ſorry Occaſion, 7 I, 40. 
Vnciolam Proculeius habet, ſed Gill Deuncem, | 


More unequal ſtill that which follows : 


Teflamento facto Mulier moritur. Facit heredem ex Deunce, er Se- 
muncia Caecinum; ex duabus ſextulis, M. Fulcinium, libertum 


ſuperioris viri ; Aebutio ſextulam aſpergit *, 3 Cic. peo. 
| . : . ; 5 Caecin. &. 6. 
To underſtand this let it be conceived, that the Vucia, or 1 welfth 
Part, took upon itſelf the Confideration of an As, or an. Integral, and un- 
derwent ſeveral Subdiviſions ; as 


7 , — 
SIGLICHS"- =S'S 1 
+ Vuciae. 
Dueila = | | 
Semuncia = 
* Ther reliZae erant duae partes, Liviae reliquum. : 8 : 
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80 chat their Shares will ſtand thus, 


Caecina 1 

Fulcinius . 

Aebutiu . “?!)!́ 
| 4 2 


It muſt not be imagined, that the As ſtood at theſe Diviſions. Even i its 
Fractions had Denominations ; and Se/cuncia ſtood for an Eighth of the 
Whole, or one Vncia cum Semiſſe ; 1. e. Seſquruncte, Vncia Seſquialtera, 

Habita ratione Legis Falcidiae: ſcilicet, ut partis atmidiae, quae 
| ad cum ex bonis patris perventt, far Fan, 1d et, totius a feſeun- 
®D.37 5-5-Pr- ciam retineat 9, 

Id eft, One Fourth of the Half, or, One Eighth of the . 
And it muſt alſo be attended to, that this Conſideration of the Eſtate, 
as diviſible into XII. Parts, is not neceſſary, or perpetual. Sometimes the 
Law, ſometimes the Act of the Teſlator, ſhall break through it. For in- 
ſtance: If a Man dies, leaving another his Heir ex Sem Je, and ſays no 
more, that Semzs now ſtands in loco Aſſis, and the whole Eſtate ſhall paſs: 
J. 2. 14.5. Becauſe, by the Roman Law ', No Man could die ex parte teftatus, and 
ex parte inteſtatus. So, if He leaves Two ex Juadrante, there the Law 
conſiders them in the ſame Light, as if he had left them ex Semiſſo. 
Si minus diſtribuit, poteftate Juris in hoc revolvitur : ut puta, ji 
duos heredes ex Quadrante ſcripſerit : Nam Hereditas us refidua 
*D. 28. 5.13. accedit; ut ex ſemiſſibus videantur ſeripti *. 
nl Again. The Teatr may make what Separations He pleaſes : 
Poteſt quis in guotcungue voluerit plurimas Vncias ſuam bereditaten 
J. 2. 14. 5+ diuidere. 

g If Sempronius dies, and r= Caius his Heir ex XII. vVnciis, und Titi we 
ex Vl, the Eſtate ſhall divide by XVIII. (inſtead of XII.) and Calus ſhall 
have Two TI hirds, and Titus one, which comes to the ſame, as if he had 
left Caium ex Beſſe, and Titium ex Triente. 

Si exceſſerit in diviſione duodecim uncias, aeque pro rata decreſcet : 
ö ut puta, Mea ex auodecim unclis hered: n, Te ex ſex {cr Me Ego 
P. 28. 5.13. bereditatis babeo Beſſem, Tu Trientem“. 
1 So again, if a Man leaves duos heredes ex afſe, and a third ex did 
See Sueto= parle ef ſexta, or Bee *, the Eſtate ſhall be ſplit into Twenty Shares. This 
. 5 Third Man ſhall have Eight, and che other Two, Twelve between theme 
© & 6. cod. And in this manner Groncvius" thinks that remarkable Paſſage onght 


* de Setter. to be erf ounded in Cicero 
III. Att. 2. Fecit Sabin te ex libella, me ex tel uncio: 
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dix a Diviſion by Fifteen. It is ſomething ſingular, that Tully ſhould 

affect this odd Language here, viz. Libella for the As, and Teruncius for 

the Quadrans. „ | | ; 

There is no occafion to enter into more particulars. An Elementary 

| Book is only to lay the Ground-work. An Author in my Circumſtances 

muſt not be too learned : He muſt give his Readers fair play in the Su- 
perſtructure, and leave them ſomething to flatter their Improvement. 

| TI would only add, that this Theory is ſtill capable of being made 
farther uſeful. For inſtance: Maecianus gives us a Deſcription of the - 
Marks, the Notes, or Signatures, that ſtand to expreſs theſe ſeveral De- 
nominations. The Vncia is marked thus . the Sextans___. the Q. 


dran.. the Trien : . the Quincunx? . And from * Sce Vige- 
3 Ee ne p nere Annot. 
this laſt Figure We come at the Rationale of the QyineyNnx in Garden: fur Tite-Live, 


ing and Planting. pag. 1503. 


uid illo Quincunce fpeciofius, qui, in quamcungue partem ſpectaveric, 


rectus eſt 's _ 7 Quintilian, 
VII 5. 


It never appeared in any Remain of Antiquity, till Maffei lately pro- 
duced one from an Inſcription upon a Copper-Plate at Piacenga, where 
it occurs twice, and is a ſingular Curioſity *. 5 | > Moſeum. 
In like manner DECVSSATIM, DECVSSATIO, and DECVSSARE, which Veron, See 
is to draw Lines in the Figure of a Saltier, or St. Andrew's Croſs, is taken 403. 
from the Nota, the Abbreviature, the Character, of the Decuffs, My 
Reader will be apt to atk me, what is the Decuſis. And when I have - 
told him that, I bave let him into all the fundamental Principles of this 
 Numeration. The As, as it divides into Vyucide, and thoſe Vnciae are 
minutely ſubdivided alſo, (according to what We have juſt now ſren) ſo 
is It, on the other hand, compounded or mwutiph'd. Jr eis is Three Aſs, 
Quadreſis Four, and Deciſis Ten We read alſo of Vicef/is, a Combina- 
tion of Twenty Afes, Triceſſis or Thirty, and laſtly of Centuſſis, where 
the Gradation ſtops, and is obferved to mount no higher. This Deciſſis, 
as it conſiſted of Ten Afes, was often uſed for Denarius, as it well might. 
be; and its Mark or Note was then, as we learn from Priſcian, and 
Sofipater, what I have deſcribed. | 
But I obſerved above, that the As is the common Standard of many 
Things beſides Inheritances. And here I come to confider that Matter. 
Thus it is applicable to Res, as well Incorporales as Corporates, Indifferent- 
ly ; for example: to Uſury or | 
INTEREST. | „ 
Quidam caviſſet, Se quotannis quincunces uſuras [ [d i, Five per Cent.] 
 praeſtaturum : et, fiquo anno non ſolviſſet, tunc totius pecunide ex 
die, qua mutuatus eſt, ſemiſſes ſoluturum, Or, Six per Cent *.] 


D. 22. 1. 27. 
80 Pr. 


pag. 38 1. 392. 
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4 Feſtus. 


| VII. 16. 

o VI. Annal. 
16 Not. 

7 De Pec. Vet. 
III. 13. et de 
Centeſimis et 
Vnciis Men- 
ſuris. 

8 ad D. 26. 7. 
47+ 4 

9 Varro I. de 
R. R. 


3 PD. 21. 2. 39. 


py 
— 


4 Reines. XX. 
62. 


PD. 17.2. 76. 
D. 17. 1. 12. 
8. | 


7 Plin. II. 14. 


" Cic. I, Attic, 
14. 


my Information, to be the beſt Thing in this Performance. 


ROPE ATV. 
So when Feſtus writes, 


Vnciaria Lexdicicoeptaeſt, quam L. Sulla et Q: Pompeius Rufus tulerunt, 
qua ſanctum eſt, ut Debitores decumampartemn . . . . Cetera deſunt*, 


Some have a ſcruple in reſtoring duodecimam. For my part, I have none. 
Whatever the Intereſt was, it was computed at leaſt by Vuciae, or Twelfth 
(not Tenth} Parts, as the Words of the Paſſage plainly make appear. De 


Vuciario Foenore, lee Livy „ Tacitus, Gronovius', Gothofred®, etc, 
To LAND moſt frequently : | 1 
Tu geri pars minima dicitur ſerupulum, id eſt, decem pedes, et longitu- 
dine et latitudine quadratum. Ab hoc principis Menſores nonnun= 
quam dicunt in ſubſicivum efſe Vnciam Agri, aut Sextantem ?. 
8 Fu, ” | 5 
Triumviri ad id creat terna jugera et ſeptunces viritim diviſerant. 
And Columella calls the Septunx, Dimidium Jugeri cum parte duodecima. 


& 


Si a me beſſem Fundi emeris, a Titio trientem, deinde partem dimi- 


diam ſundi a Te quis petierit : ſiguidem ex beſſe, quem a me acce- 
* peras, ſemis petitus fuerit, Titius non Fenebitur : Si vero triens, 
quem Titins ſibi tradiderat, et ſextans ex beſſe, quem a me accepe- 
ras, fetilus fuerit, Titius quidem pro triente, ego pro ſextante 
evictionem tibi praeſtabimus *. 7 os 
SET QVATVOR VNCITAS FVNDI LVCARPIANI QVOD EST -CONSTITVTVM IVXTA SCM. 


CYPRIANVM VIA LABICANA INTER 4FFINES .FVNDI CAPITINIANI IVRIS SCE ECCL. 
RCM. SED ET FVNDI FLAVIANI IVRIS PVBLICI IVXTA SABINIANVM 4 


SOCIET AS, | 
Societatem mecum coiſti, ea conditione, ut Nerva amicus communis 
partem ſocietatis conſtitueret : Nerva conſtituit, ut tu ex triente 
ſocius effes, ego ex belle *, 
PRECIVAM. 7 | 
Pafinianus quaerit, , Patronus praedium, guod emerat, pro quo precli 
beſlem exſetverat *—— PN | 


TIVE. 


Lucere dodrantes ſemuncias Hcrarum ab ſecundo adjicientem uſque 


ad plenum orbem, detrahentemque in diminutionem . 


AEDIFICIVM. / 


Quintus frater, qui Argiletani acdificii relifuum dodrantem emit 


HS DCCXXV, Tuſculanum venditat *. 


I ſhall ſubjoin a very curious Diſcourſe upon the Commerce of the 
Romans by a very good Hand, which my Reader will perceive without 
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COMMERCE DISCOURAGED BY THE ROMANS, 
A THING PREJUDICIAL TO THE STATE. 


Y the Roman Law, whoſoever lent Money to repair or rebuild a 
Houſe in the City of Rome, had, without any farther Agree- 
ment, a tacit Pledge or Mortgage Jus tacitae Hypothecae} of ſuch 


Houſe* : ſo as to be preferred to other Creditors?. And this is ſaid to *D. 20. 2. f. 


be enacted for the Public Utility, that the Aſpect of the City might not P. 20. 4. 5- 
be deformed by Ruins ; for the Romans with incredible Pains and Care 35 285 


promoted the Splendour, Ornament, and Magnificence of their City: 
and to this end many Laws were made by the Decemviri, the Empe- 
rours Auguſtus, Trajan, Hadrian, Marcus, and that remarkable Law of 
Veſpaſian s, mentioned by Suetonius, in his Life of that Emperor ', by 


18 8. 
which it was lawful for any one to build up all empty Shells of Houſes, 


and enjoy them as his own, if the Owners of them left them unfiniſhed. 


Moſt Interpreters of the Civil Law are of Opinion, that the ſame 
Law obtained in favour of Commerce, and that Ships built or refit- 
ted with Money lent, were tacitly pledged or mortgaged to the Lender. 


But with great Deference to learned Names, I believe the contrary 


may be proved to be true, and beg leave to obſerve, that ſuch a Law 


would moſt certainly be prejudicial to Navigation; for ſo it might often 
happen that Ships would be detained by Creditors, and Commerce hin- 
dered. Conflantinethe Emperor in three Conſtitutions, which are extant 


in the Theodofian Code, forbids the Detaining or Damaging of Ships, ſo 


as to prevent or retard their Voyage, on any pretence whatſoever *. * Tit. de Na- 


And it was wiſely provided by the Laws of Athens, that all Law-Suits Vicularits 
relating to Commerce ſhould be carried on in thoſe Six Months only, 


in which Ships were not uſed to put to Sea, that ſo they might not loſe 


5 their Voyage by the Impediments of Law- Proceſſes: Huſbandry- Tools, 
and Inſtruments likewiſe were forbidden to be pledged, and whoſo- 


ever detained them on any Pretence, was fined four-told the Value 


of them, leaſt by ſuch Detention the Lands ſhould he uncultivated. 


It is moſt certain that the Romans did not take the ſame care of Ships. 
as they did of Houſes, ſince they appointed particular Officers called 
Aediles, whoſe bufineſs it was to ſee that the Buildings of the City 
were kept in good repair: but where do we find that they ever ap- 
pointed any Magiſtrate, whole particular buſineſs was to inſpect the 
Affairs of Navigation? Not one Law was made in favour of Com- 
merce, in the times of the Commonwealth: on the contrary, it was 
greatly diſcouraged as introduQtory of Riches and Luxury, which were 
eſteemed to ill ſuit with the Severity of their Manners. 
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7 XXI. 63. 
+Verr. VII. 
18. 


PROPERTY. 


Liuy and Cicero inform us, that in the year of Rome 535, a Law 


was made, that no Senator, or the Father of a Senator, ſhould have any 


Ship above the burden of 300 Ampliorae (a Ship of that Size was held 


to be large enough to carry all his own Corn and Fruit) and all Gain 


5D. 50.5. 3. 


se. « 63. 3. 


7D. 48. 19.9. 


C. 4. 63. 4. 
9]. ult. eod. 


J. 3. eod. 


* XI. 43. 


was held ſcandalous in a Senator. This Law was confirmed by Jul. 
Caeſar, when he was Dictator, The Thebans alfo made a law, that 
no perſon ſhould be capable of any Office in the State, unleſs he had 


deſiſted for the ſpace of ten years from all Trade. The Romans went 
ſtill farther when they abſolutely forbid all Merchandizing to the Nobi- 
lity*. Nay ſometimes Merchants themſelves were compelled to refrain 


from Trade by way of Puniſhment, though no Man could be compel- 
led to be be a Merchant?. Moreover the Romans were prohibited to 
trade beyond Nyfbis, Callinicus, and Artaxata. And Confiſcation of 
goods, and perpetual Exile was the puniſhment of the Offenders?. 
It may be aſked why ſo many Laws againſt Trade ? I anſwer be- 


cauſe it was ſo far from being Serviceable, that it was Prejudicial to 
the Roman State. This will ſeem very ſtrange to the Inhabitants of 
this Iſland, who every day find the benefit and advantage of Com- 


merce. It is expreſsly ſaid', that Merchandizing is pernicious to Cities. 
The reaſon of this will appear hereafter. 


Commerce may be advantageous to a State for divers reaſons. Plu- 
tarch ſays it is of Service in gaining the friendſhip of Princes, and the 
good will of Foreign States; Beſides it increaſes the public Cuſtoms, 
and Revenues of a State, and the more Merchants flock to 7 City, 


the greater Tribute and Gain is acquired, as Xenophon expreſſes it in 


the beginning of his Book de Reditibus. And laſtly hence proceeds 


Plenty, and Aﬀuence of Riches, and the Multitude of People in a 
State. Diodorus Siculus* tells us that Them:ſtocles perſuaded the People 


of Athens to build 20 new Ships every year, and to grant Privileges 


+ Jorenal. 


III. 62. 


and Immunities to Artificers, that ſo the number of Inhabitants might 


be encreaſed, and Variety of Arts be introduced, for he looked upon 
both theſe as conducive towards Eſtabliſhing a Power at Sea. 

But the Romans went another way to work. They by Humanity, 
Terrour, Triumphs, Tributes, and Taxes, impoſed on the Conquered 
Countries, encreaſed the Riches of their City. They drew all Nations 
to Rome by the Splendour of their Buildings, and the Magnificenc of their 
Public Games and Spectacles, and the Freedom of the City, which they 


granted to Strangers. And ſuch was the vaſt Concourle of People to 


Rome, that they ſent above 160 Colonies into 1faly alone: 
Jampridem Syrus in Tyberim defluxit Orontes®, 


It would be very idle to cite paſſages from ancient Writers tp prove 
that the Romans were an immenſely rich People. It is a well known 
ſaying of Craſſus, that no Man oug/t to be eſteemed rich that could not 

| . Balu- 
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Ship capable of 10, coo Modii of Bread-Corn, and had applied it to 


PROPERTY. 


maintain an Army out of his own Revenue: But fo far was Commerce 


from adding to their Riches, that it greatly diminiſhed them. 


Pliny gives a remarkable inſtance of this*, where he complains that 


the Indies and Arabia took away every year from the Roman Empire 
near 30,0c0,000/. Sterling of our Money [Qu. not half a Million.] Add 


to this the great Sums of Money ſent to ſo many other Provinces, from 


| whence the Romans had in Exchange the moſt delicate things that could in 


any wiſe contribute to Luxury, according to Sidonius Appollinaris*. For 


all theſe things they paid Silver and Gold, having nothing of the Product 


of their own Country to exchange for Merchandizes. Hence it was that 


the Emperours forbid the People to ſend Gold to the Barbarians*; 


which Law was in force before, as appears from Cicero's Oration for 


L. Flaccus: Exportari Aurum non oportere, cum ſaepe antea Senatus, 
tum me Conſule, graviſſime judicavit. The reaton of this Diſcourage- 
ment given to Commerce was, that ? carried away their Money and 
brought them nothing in return but Luxury, the Bane of Virtue and De- 
ſtruction of Empire. I need not obſerve that after the Conqueſt of 
Afia, all ſorts of Luxury were introduced into Rome, and utterly ener- 
vated and overturned an Empire, which ſeemed to be eternal. 

5 | Saevior Armis 

| Luxuria incubuit ; victumgue ulciſcitur Orbem®. | 

I expect it will be objected that many paſſages of the Roman Law, 
and of the antient Writers ſeem to contradict what is here advanced. 


We read in Smetonzus?, that the Emperour granted great Privileges 


and Immunities to Shipbuilders and Merchants, particularly that if 
any trading Ships were caſt away, or damaged by Storms, the State 


| ſhould hear the Loſs. We alſo find in Tacitus mention made of a 


Conſtitution of Nero's, that the Ships of Merchants ſhould not be en- 
tered in the Books of Rates, nor any Cuſtoms paid for them. Lam 


pridius in the Life of Alexander Severus tells us, that Emperour granted 
to Merchants divers Immunities. And F/p:an*® ſpeaking of a certain 


Privilege granted to Merchants gives this general reaſon, becaule Na- 
vigation is of the greateſt advantage to the State. h 
In anſwer to this I obſerve that all theſe paſſages relate to Corn 
Merchants, who imported Proviſions ia their own Ships for the uſe of 
the City. : 1 „ 5 
Claudius gave great and certain advantages to Merchants for this 


great care and concern to get Corn imported even in the Winter. The 
ſame Claudius granted the Freedom of the City to him that built a 
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s Juven. VI, 
Sat. 292. 


„ Claud. 5 
18. 


XIII. An- 


nal. 5. 1. 


D. ig. „t. 


20. 


reaſon: that once, in a time of great Scarcity of Proviſions, he was 
ſtopt in the Forum by the Populace, and fo diſagreeably entertained with 
Scandal and Cruſts of Bread, that he with great Dithculty got out of 
their Clutches by a Backdoor; and from that time he made it his 
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that Service for Six years, as Y/pian informs us'. And to this may be 
refer'd the Senatus Conſultum produced in the Dzgeſt*. 

It is faid that Nero granted Privileges and Immunities to Merchants 
and Traders: but what fort of Merchants and Traders they were, 
Scaevola* informs us, vz. ſuch as built Ships for the Importation of 
Corn, capable of 50,000 Modii. So long as they were employed in 
that Service, or others in their room, Sucſi perſons were exempted from 
Public Offices. It is certain that this privilege granted by Nero ex- 
tended to none but the Traders for Corn, as appears from Tacitus“. 

The Occaſion of this Conſtitution we learn from Suetoniuss, where he 
ſays the Populace were highly incenſed againſt that Emperour, becauſe 
in a time of great Scarcity, a Ship from Alexandria, inſtead of Corn was 
ſaid to have brought nothing buta Cargoof Du for the Court-Wreſtlers. 

The ſame may be ſaid of the Immunitiesgranted by Alexander Severus. 
They extended only to Corn Merchants, as appears from Calliſtratuse, 
who lived in that Emperour's time, and Paulus, to whoſe Counſel Se- 
verus paid a very great regard, and from Y/p:an*, who was in good repute 
with that Emperour. Theſe Corn Traders were likewiſe a Corporation, 
which enjoyed many Privileges and Immunities?, which to entitle 
themſelves to, they were obliged either to navigate Ships in Perſon, or 
to employ the greateſt Part of their Subſtance in the Corn Trade. 

The ſame Immunities were granted to the ſame ſort of people by 


the Emperour Con/tantine, as appears from a whole Title of the Thes- 


dofian Code. This Law ſeems to have been made, that the City of 
Conſtantinople, which Conſ/tantine had built about four years before, 
might be the more readily ſupplied with provifions. | | 
From what has been ſaid it appears that theſe Privileges were granted 
in favour of the Corn Trade, and extended no farther. But it may 
be aſked, why ſo many Proviſions made, and Encouragements given 
for the Importation of Corn? I anſwer, the Roman Territory did not 
produce ſufficient for the Suſtenance of ſo great a number of Inhabit- 
ants, for which reaſon it was imported from Sardinia, Sicily, Africa, 
and Spain. At firſt the Hediles diſtributed Corn at a very low price, 
in proceſs of time gratis. Clodius was the Author of a Law, by which 
Corn was to be diſtributed to the People gratis; nor was the Expence 
of it ſmall. Plutarch tells us, that in Cato's time there were ſpent 
in that Commodity 1250 Talents, Jul. Caeſar after the Conqueſt of 
Africa imported 1,200,000 Buſhels for the uſe of the People. A Bu- 
ſhel weighed ordinarily about 25 Pounds. P. Victor relates that Au- 
guſtus imported yearly from Aegypt 20,000,0c0 Buſhels ; Double the 
quantity was ſent from Africa, as Foſeplius informs us. In the times of 
the Emperour Juſtinian, 8,000,000 Buſhels were carried from Aegypt to 
Conſtantinople*. Of fo great concern was the proviſion of Bread-Corn, 
that Auguſtus, finding in the Granaries but enough for three Days, 
determined to kill himſelf by Poiſon, had not the Corn Fleets arrived 


from the Provinces within that Space of time. I 


W TT 
T HAVE but little to ſubjoin to theſe juſt Reffections, which I have 
J here preſented to the Public for the firſt time. I would only add, 
that every Branch of the Roman Hiſtory and Character juſtifies the 


: Truth of theſe Obſervations. A People of Soldiers, whoſe Trade was 
their Sword, and whoſe Sword ſupplied all the Advantages of Trade; 


who brought the Treaſures of the World into their own Exchequer, | 

without exporting any thing but their own perſonal Bravery ; who raiſed 1 
the public Revenues, not by the Culture of Italy, but by the Tributes Wt! 
of Provinces; who had Rome for their Manſion, and the World for AY "op 
their Farm; A People, I ſay, of this Diſcipline and Conſtitution, —_— 
could have no leiſure to ſet forwards the Article of Merchandize, nor i" 
were they very likely to pay any Regard to the Character of its Profeſ- i 


fors. And We find juſt reaſon to make that Concluſion, not only from 
the Genius of the People themſelves, and the National Characteriſtic ; \ 
but alſo from the frequent Expreſſions, which have eſcaped feveral of 
their Writers; and from that Apprehenfion of the Matter, which is 
to be gathered from ſome of their Public Conſtitutions. | 1 
To the great Article of the Field- Service tended the whole Plan of | : 
their Education; and I am perſuaded that Virgil had an Eye to it in 
theſe words, which. vet are not applied to the Romans : _ 
Vienatu invigilant pueri, fikvasque fatigant : | 
Flectere ludus equos, et ſpicula tendere cornu. 
At patiens operum, parvoque adſueta Juventus 
Aut raſtris ti rram domat, aut quatit oppida bello. 
Omne aevum ferro teritur, verſaque juvencum 
Terga fatigamus haſta : nec tarda Senectus 
 Devilitat wires animi, mutatque vigorem. | 
Canitiem galea prem:mus*. : | * Virg. FX. = 
Every body knows, that no Employment with theſe People was — i "| 
reputed honourable but the Plow and the Sword. And hence, as 1 
both Plinys, and Columella“ inform us, an Enrollment into any of s xviI. z. [ 
Ii 
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the four City Tribes was reckoned leſs honourable. Sh umbra Civi- Praef. lib. I. | | 
zatis intra moenta defides cundtari did not at all ſuit with a Roman Spi- { | 
rit. It was the Original Trait of the Conſtitution, as We are aſſured 4 0 
by very good Authority, and of the Appointment of the Founder him- : I'Y 
ſelf, that his Subjects thould be brought up to theſe two Profeſſions | | 4 
alone; and that the illiberal Counter and Shop- board, though ever fo | has 
neceſſary, ſhould be configned to Aliens and Slaves; becauſe He ima- | 
gined that the domeſtic and ſedentary Arts would tend to break the i 
Spirits and enervate the Limbs of a People, that He deſigned to be | 0 
Maſters of the World. And my Author adds”, that for a long period ? Dionyf. 1M 
the mercantile Profeſſions were look'd upon as unſuitable to the Ro- Halic. . 28. | p 
man Character: and not a Citizen was found to practiſe them. Every { 
Roman therefore was a Soldier by Birth, and a Gentleman Volunteer by 1 þ 

| Nature. So that when We come to deſcribe them, as it were, conſti- | — ] 
| [ | tutionally,, ö 

= 

* ( | 

_— 


502 


7 Saluſt. B. 
Catalin. 5 7. 


PROPERTY. 
tutionally, We may with the ſame Propriety apply to them, rhe Mili- 


7ta , Rome, as the faſhionable Practice is at this day to deſcribe another 


Conſtitution, by the Religion of Malta. We have reaſon therefore tothink 
it in a great meaſure true throughout the whole Period of the Roman 
Hiſtory, what one of their Writers has recorded of the Firſt”, viz. 


That io ſcale the Breach, and beat down the Oppoſer, in the fight of the 
Roman Army, was Riches and Honour, and the only National Nobility. 
I] add, what I do not remember to have ever ſeen inſiſted upon, that 


| their Incorporation and Polity, the Caſt of their Civil Government, 


* Above pag. 
Er. 

IV. 16 Teqq. 
. 43. 


* Gell. XV. 
7. 


3 Dionyſ. 
Halic. II. 2. 
+ Id. II. 16. 


Above pag. 
210. 
© D. 1. 2. 2. 


15 


was of a military Nature. If my Reader will turn back to that Diſtri- 


bution which Servius made of his People“, He will find it at firſt fight 
to carry the Appearance rather of a Muſter, than a political Settlement. 
And whoever purſues the Detail of it in Dionyſ. Halic.“ in Livy', and 
others; when He tees the Diſtinction into Horſe and Foot, into Regi- 


ments and Brigades ; the Proviſions for Pioneers, and the neceſſary At- 


tendants upon an Army; when he finds that their Comitia were Encamp- 
ments, and their Luſtra, Reviews, He can ſcarcely be of another mind. 


I do not love to contradict the Antients eſpecially. But when they tell 


us*, that the Comitia Centuriata were held out of the City Walls, be- 
cauſe this Aſſembly was covered with the Roman Army during their Sit- 
ting, (and the Troops of the Republic were never to be drawn up with- 


in the City) is it not a fairer and more probable Suppoſition, vzz. that 


this Aſſembly itſelf was Military ? A very valuable Writeramong them, 


and who looked deeper into the Conſtitution than moſt of them, when 
He compares the number of Inhabitants between the time, that Romulus 


laid the Foundation of the Empire, and That, when He was taken 
from it, ., at the former period reckons 3090 Foot and 300 Horſe: and 
at the latter 46,000 of the One, and 1,000 of the Other. , Why this 
preciſe Way of conſidering them, unleſs He conceived them, as they 
really were a Nation and a People of Soldiers? It is alſo proper to ob- 
ſerve, that for a long time the Civil and the Military Officer was the 
ſame: the fame that diſtributed Juſtice, and commanded their Legions : 
till the Increaſe of Empire, and the Multiplicity of buſineſs occationed 
the diſunion, and tied down the Praetor to his Juriſdiction in Court, 
who for ſome time had been their Commander in the Field'. I ob- 
ſerve moreover, that all Delegations of Power ran in the fame Channel: 
The Man who held the ſecond place in the State*, was conſtantly a 
Field Officer. Thus Romulus had his Lieutenant or Tribunus Celerum : 
And upon the ſame Plan, the Dictator had his Magiſter Equitum: the 
Conſuls and Praetors, when they went into the Frovinces, had their 
Legatus, aud the Emperours their Pragfectus Praetorio. | 

it was the natural Conſequence of all this, that no Man could be 


greatly valued at Rome, who was not of the Profeſſion of his Country. 
It is obſervable, that every Society of Men is apt to value Mankind by 
their own Manufacture, and to judge by the Staple. When I call a 


Man 
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not be forgotten, that the Incapacity in this Reſcript wos more ex- 
find the word Stationariis. Now the Stationes and Taler nac, as e 


Laws of the Digeſts, will comprehend all that keep open Shop. And ? P. 42. 4. 7 
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Man upon Change @ Good Man, there is a locality in the Expreſſion : 


which will haveanother Meaning at the Diſtance of four or five Miles * ll ' 
from Cornhill. There is ſcarce a Man of Letters, but has at one 1 
time or other found himſelf. in a Company of Men, where He would 1 
have appeared with much greater advantage, if He had been better 1 


2 

+ 

| 

verſed, or only had attained to a greater degree of Eminence, in ſome | 4 


dere, terreſtre animal, Homo, Ventorum et Maris objectus irae ſe 
fuctibus audeat credere, ſemperque ritu volucrum, longinqui lit- 
toris peregrinus, ignotum pererret orbem? | 


And again, a little below, 


Itaque in hoc Latio et Saturnia Terra, ubi Dii cultus Agrorum pro- 


Induſtry and the Purpoſes of Commerce in general. And it muſt 
tenſive than may at firſt fight be concluded. For in his kecvital We 
have reaſon to be aſſured from what Gotho/red has obſerved upon two 


I am apt to believe that when Tu//y juſt now cited diſtinguihed his TT 7 
Dealers into two ſorts, and held the One to be extremely diſreputable, | 


— rr 22 6 7 
1 


geniem ſuam docuerunt, ibi nunc ad haſtam locamus, ut nobis ex 1 

tranſmarints provinciis advehatur frumentum, ne fame laboremus, . Ti 

et vindemias condimus ex Inſulis Cycladibus ac regionibus Baeticis, int 

: Galliciſque. LE | | | i 

And accordingly We find, that Mechanics of a Ioẽ Employment, C. . 6 | i 

were incapable of fucceeding into any Dignity of the State*. This was _— 
a Conſtitution of the Emperour Conſtantine, and though tie Expreſſions | N 

are deſcriptive enough, to limit his Meaning to the lower Occupations, | 1 

ultimis negotiatoribus — àabſectis officiis — deformibus miniſteriis — oinni 1 

ffciorum faece, however ſuch a Spirit of Law is not very favourable to 1 


— — 


of our Rural Diver/ions, than what falls to the Lot of Many to be poſ- Ak 
felled of. Shift again the Scene to Colleges and Seats of Learning, " 
there the Countenance 1s generally open, the Honours extended, and = 
the Diſtinction paid to Eminence of another Complexion. Thus it | Wh 
| ſtood doubtleſs at Rome between the Soldier, and the Merchant. The Wit: 
Romans were indeed Adventurers, but of another Sort: Their Gain | mM 
was Glory, and Tradeſmen were little better than Sutlers, For it is 1 
but a cold Compliment that Tullß pays to Commerce: when he ſays, I. de Ofte. Ll 
that it is impoſſible for the Counting-Houſe to admit of any thing in- 4*: i 
genuous: that Trade, when confined to a narrow Circle, was ſordid | b | 
and illiberal; and the moſt extenſive, /in magna et copioſa, multa un- 1 
digue apportans, non admodum vituperanda. Columella in the Preface lit j 
1 lately cited, ſpeaks of Navigation like a trne Roman : | | f. N 
An Maris et Negotiationis Alea fit optabilior, ut rupto naturae foe- ; TY 
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the Other contemptible enough, He had an Eye to the Retale Trade, 


and the Wholeſale. And we may remark moreover, that in a Con- 


J. 1. 


Ahove pag. 
304. 
C. 5. 5 7. 


. 12. 35. 


vuic. 


ſtitution of the Emperor laſt cited, where He declares, what ſhould be 
Diſparagement of Marriage in the Perſons of Senators (for the Romans 
were very jcalous of that Matter in their great Officers') We find all 
Contracts forbid with Tabernariae, Tabernariarum Filiae, et quae men- 
cimoniis publice graefuerunt : Which Expreſſions no one will diſpute to 
comprehend all ſuch as dealt in the Retale Trade, let their Credit, 
their Subſtance, their Manufacture be of what Conlideration it will. 
Nay farther, the Artificer, and the Menial Attendants upon the 


Camp, were excluded even the Service“: and the Diſtinction between 


the Pagani and Milites was raiſed fo high, that nobody in Trade was 
allowed the Privilege of wearing a Sword, unleſs upon a Journey, 
and even then with proper Abatements and Reſtrictions. And on the 


other hand, the Soldier was denied the uſe of every Profeſſion but his 


. 65.31. 
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own*. But this Reſtraint does not ſeem to extend to Veterans, nor 


was it reaſonable it ſhould. = 
Upon this Head it might not be amiſs to obſerve, that the Thebans 


(the Thebans indeed were no great Maſters to copy after) had a Law, 
That no one ſbould be capable of a public Office, who had not diſcontinued 


Trade for the ſpace of Ten Years*. And we find, that many of the An- 
tients beſides had but a very mean Opinion of the Arts, which were 
vulgar and mechanical; as is plain from Xenophon, Plato, Ariſtotle, 
and Philaſtratus in his Life of Apollonius. So that We have little rea- 
ſon to wonder at this Spirit of the Romans, or to be aſtoniſhed in a 
Military Country, to hear any one of them expreſs himſelf in theſe 
Words: Quaeſtus omnis indecorus patribus viſus eft “. 


aſide their Attention from Trade. The Terms of Defiance, upon which 


they lived, in conſequence of it, with all Mankind, would have prevent- 


ed all the good Effects of Commerce, had their Martial Spirit given 
them leave to purſue it. That reſtleſs Spirit Inperii propagandi, which 
kept their Levies a- foot, and their Swords in their hands, for a ſucceſſion 


of Centurys, was fatal to FaQorys and Correſpondence. The World was 


in Arms, and Inſurances and Under-Writing were but a dead Letter. 
If theſe Conſiderations alone were not ſufficient, which yet I think 


they are, to account for this great Feature in the Character of the Ro- 


man People, I might add that the extreme Parſimony of the firſt Ages 
(which was of a longer Continuance there than in any Nation beſides*) 


did not tempt or lead them tothe Conſiderations of Exchange: and when 


They became more numerous and more luxurious, the Succeſſes in their 
National Attainment abundantly ſupply'd the Place of it. Bellum ſe ipſum 
alet, was the Saying of a very diſtinguiſhed Stateſman? ; and this People, 


if any, were doubtleſs poſſeſſed of the Secret how to fill the Exchequer 
of their Country, by thoſe very means, which diſcompoſe the Finances of 


other 


But it was not the National Genius of this People alone, that turned 


1 
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other nations; and could cauponari bellum, if T may be allowed to give 
that Phraſe a Meaning it has not yet been acquainted with. The Troops 
of the Republic, both Officers and private Men, ſerved their Country gratis 
for many years: and during that time, and after, They found their 
Emolument in ſome Affignments of Land, and other Perquiſites, which 
aroſe from the Reduction of the States, with one or other of which They 
were perpetually engaged. To give a ſingle Inſtance out of many : In the 
Year 429, when the Romans accepted the Submiſſion of the Samnites, 
the Conditions were, that the Samnites ſhould cloath the Roman Army, 
and advance a whole Year's Pay. Thus this Capital of the World grew. Liv. VIII. 
. Immenſely rich, by throwing the Expence of the War upon the Enemy, 3. 
and by ſharing with the Legionary Soldier in his military Dividend; and 
without any viſible Trade whatſoever, without any kind of Manufacture 
or Exportation, faw the Treaſures of the World come into her Ports, as | 
She called for them, or had occaſion to make uſe of them. | | | | 
Fert Indus ebur, Chaldaeus amomum, : 11 
Aſjyrius gemmas, Ser vellera, thura Sabaeus, i | : 
Atthis mel, Phoenix palmas, Lacedaemon olivam, | 
Arcas equos, Epirus equas, pecuaria Gallus, | —_— 
Arma Chalybs, frumenta Libys, Campanus Tacchum, | | 
Aurum Lydus, Arabs guttam, Panchaia myrrham, 
Pontus Caſtorea, blattam Tyrus, aera Corinthus, 
Sardinia argentum, naves Hiſpania defert *. : _ ye 
So true a Prophet was one of their Kings / Ancus Martius that He 5 42. 
opened a Port at Oſtia, praeſagiens animo, futurum, ut totius mundi opes et 
commeatus illo veluti maritimo urbis hoſhitio reciperentur *, Florus I. 4. 
It is no wonder therefore that in all the Magnificence of Rome, and 
the Splendour of ſome very unneceſſary Buildings, We meet with nothing 
like a Burſe or Public Exchange for the Reſort of Merchants, and the Cir- 
culation of Commerce. And upon this Principle it is, that all the Terms | 1 
of her Traffic amount to no more than the Articles of Farming and | 
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Exciſing. | - 
It is not to be underſtood by this, as if they never put to Sea, and 
neglected all intercourſe with their Neighbours. The Contrary is true in 
many Inſtances. And I come now to give ſome Account of their Navi- | 
Yation.. 70; | | | | 
They began with Sicily. When Demoſthenes ſaid of Athens (and He E ' 
faid it more than once) There zs no Country in the World, that imports js D =” : 9 
much Corn, as they did, He had no Idea of the People I am concerned „ 


nd 


with: to whom it might be applied with much greater Propriety. The pro Corona. | 
Attention therefore which they had to Sicily, their Intereſt in ſecuring the ff of apc, 1 
Tenure of it, both from the Commodiouſneſs of its Situation, and the | 2 
Growch of the Soil, made a very conſiderable Part of their Hiſtory. It 4 
was the firſt place where the Romans ſet footing, out of Italy: it — 
| 5.549 | rlt 
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art State, which was reduced to the Form of a Province: And it was ſo : 
ttached to the Roman Intereſt, that whatever grew in it, might be 


cievined as ſo much ready Money at Rome *. Cato therefore had not only 


good reaſon for calling it Cellam fenariam Reip., nutricem plebis Romanae*®, 


but, to ſhew the Importance of 1t to the Roman State, it will be Pope 
to add the Words of Tull which immediately follow: 


Nos vero experti ſumus, Italico maximo difficillimoque bello, Siciliam 


nobis non pro penaria cella, ſed pro aerario illo Majorum vetere ac 
referts fullſe. Nam ſine ullo ſumptu nejtro, coriis, tunicis, frumen- 


rogue juppeditato, maximos exercitus noftros veſtivit, aluit, armavit. 


But their Dealings were not confined to Sicily alone. For fo far back 
as A. V. C. 244, the very Aera of the Common- Wealth, We find 
them carrying on a kind of illicite Trade upon the Coaſts of Africa: 
In that Year Pohbius mentions a Treaty between this little Republic; 
and thoſe who were deſtined to rival them, and to ſubmit to them hereaf- 


ter, the Carthaginians. In this Treaty, and ſome Renewals of it afterwards, 


it is pleaſant to obſerve the future Maſters of Mankind ſtipulating, like 
very {mall Merchants, to keep. within proper Bounds at Sea, to confine 
their Buccamering, for it was no better (the Term is a1/Ceola), within 


a particular Point, and never to double a certain Cape, that lay off of 
Carthage, unleſs they were compelled by ſtrefs of Weather: Theſe Con- 


ditions on the fide of the Carthaginians, fhew a great Power at that time 
of day, or a great Spirit, that could in a manner give Laws to Trade: 
and on the fide of the Romans, it ſpeaks little of a = ta Power, to 
ſubmit to Terms, which muſt be of the hardeſt Digeſtion to any People 
that turned their Thoughts, with the ſmalleſt Degree of Attention, to the 
Conſiderations of Commerce and N avigation. 

For I cannot but obſerve, that the united States of Greser, even in the 


very Zenith of their Power, did no more, when by a Treaty, that is to be ſcen 
in Diodorus Siculus*, Demoſthenes“, and Lycurgus', they cramped the Perſian 


in his Marine, and obliged him to navigate his Ships of War, within, what 
We ſhould call now, a certain point of the Compals only. 
But it is plain what Condition the Roman Fleet was in, from theſe Re- 


flections following. When They made their Deſcent upon Sicily, the Troops 
were put aboard ſome Tranſports, which they borrowed of their Neighbours: 
and in a Treaty which they made with the People of Carthage, a tew Years. 

before the breaking out of the Punic war, the Carthag inians articled to 


ſerve the Romans with Merchant-Men for their Trade, and ſuch Ships 


of Force, as they might occaſionally want. This demonſtrates, that they 


2Liv, IX 30. 


had ſome Feeling for Commerce, but had no Strength of their own, that 


was conſiderable, to lupport 1 it. 
Indeed in the Year 445, they ſeemed to turn their Thoughts that 


way, and created a Sea Officer, with ſome Juriſdiction. And J have an- 
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other Argument to raiſe from thence, For he was not a perpetual or a 
ſtanding Magiftrate, but to be laid aſide, when he was not wanted, Their 
Marine therefore could be in no oreat Condition, | 

Polybius very juſtly obſerves, that they never made any figure by 
Sea, Indeed they never engaged in a Naval Action before the Punic 
War, A. V. C. 493. or {ſcarce knew the firſt Principles of Ship-Build- 
ing. For fome time after this, ſo far down as the Year 56 3. when they 
were engaged with Antiochus, it was remarked of them, that they were 
very unſkilful in the Art of Navigation. And when they arrived a 
their utmoſt Perfection, the general uſe they made of their Fleet was, 
to convoy home the Spoils of ruined Provinces, and bring to the Roman 
Market the Corn from the ſeveral Granaries of Sicily, Africa and Aegypt. 

But the other Parts of the World were differently cireumſtanced; and 


there was a different Face of Things, both before that Empire grew up, 
and after it fell to pieces. The States of Europe which were formed upon 
its Ruins, dealt but little in the Arts of that Leonine Society. There was a 
kind of Equality thrown in to leaven that Syſtem. This produced the 


good Effects of Independency, to quicken their Induſtry ; and of friendly 
Communion, which brought their Goods to Market. So that what was 
the Epſoy of the Romans, was the ITzpepſor of all People beſides. Peace was 


their natural Situation, and War was only a Meaſure taken up occaſionally, 


to protect their Commerce, not to ſtifle it. 
But to look back: It was a Saying as old as Heſiod, 


 Epſov gde Cvesdog K. 


And to ſee how theſe peaceful Arts ſtood in Greece particularly. We 
muſt turn our Eyes from Sparta, a People of Soldiers, that bred them- 
ſelves for the Field, and might read their own Features in their genuiue 
Offspring, the Romans ; 3 who (as I have more than once in the courſe of 


| theſe Papers obſerved, and of which I have ſtronger Proof to produce upon 


occaſion, notwithſtanding all that St. Auſtin lays to the contrary) derived on ce C. D. 


from thence; and through the whole Strain of their Politics ſtuck cloſe to , 


Spartan Principles, as well as preſerved the original Plan of that Conſtitution. 
But at Athens, on the contrary, Manufacture of all ſorts was fo ſet by, 
and Emulation in the good and uſeful Arts (without which the beſt 3 
tions would but wither) ſo well ſupported, that there were public Ho- 

nours, Rank and Precedence attending thoſe that excelled in Each. 

Their Attention to Maritime Affairs in particular, as They aimed at So- 
vereignty upon that Element, muſt have contributed greatly to their Skill 
in Navigation. And We find all things that were relative to it, put in a 


good Poſture accordingly. The many Laws, which are left us of that 


Veople, in regard to 1 and Exports; the ſundry Immunities granted 
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to Merchants; the Conſticution of a particular Juriſdiction for Contract 
at Sea; the many Actious brought in theſe Courts ſtill to be ſeen in ſome 
private Orations of Demoſibenes ; the Care they had of their Market, 
and the many Officers concerned in that branch of Juſtice ; all theſe Re- 
flexions, with many more that might be added, contribute to give us an 
advantageous Notion of that Trading People. 

It was puniſhable there by Law to be of no. Profeſſion; at Cones it was 
* Le&t. 4 diſreputable to be of any *. And I have often wondered to find, even in 
ac. cap. x. ſome Writers of Antiquity, the Father's Profeſſion objected to an Athe- 
nian, who made a Figure in the Republic as a matter of Reproach; when 
the Laws of the Country required it, and the Son himſelf, even in the 
Height of his Glory, was a Member of one of the Companies, and gene- 
rally, without all Doubt, of the ſame with his 1 ather. What lin move 


Valerius Maximus to write thus, 


Alam Matrem Euripides, aut quem Patrem Demoſthenes habuerit, 
if forum quoque ſaeculo ignotum fuit. Alterius autem Matrem olera, 
alterius Patrem cultellos venditaſſe, « omnium pene doctorum literae 


3 Valer. Max. boguuntur *, 


III. 
T* when Theopompus,, who was likely to be a much better Judge © 4 the 
Nr, 25's, He was of a good Family, or deſcended & ra KaNav A 


30 


* Plutarch. in JN : 
Demolth. To guard here this Part of the Conſtitution, there lay a very Gomes 


ET: Action againſt ſuch as ſhould reproach another, with MC Goods, and 
keeping the Market. 


Evoxov S1 TY Kaxnyopic Toy TY. tpyac icy _ 85 TY ayopa, 7 Twy roh, 
* Demoſth, 7 Fw» moA[iTev oveidiCoile 7055. ＋ | 


oy 6 3 d. The Founder of Rome, as We have ſeen, aſſigned the mechanical and 
Cant. F. II. the ſedentary Profeſſions to the Alien and the Slave: which very Perſons, 
in the Athenian Polity, were, by the ordinary Courſe of Law, excluded. 
The Having nothing to do was cognizable here by the Civil Magiſtrate, as 
We have ſeen above“ in a very remarkable Inſtance : and Idleneſs was 


o pag. 60, 
oʒpen to a public Action, which any Man might proſecute. And to ſhew 
the oppoſite Genius of theſe two Rival Cities, Sparta and Athens, let me 
add a little Story upon this very 9 | 
Hewdac, AvD chile Tiwos ea pics T ogy X 8 TI 
7 Plutarch. uc edel b Toy 1 eAeuSegio die Irn N I | 
Lahn e. * | | | | - 


* Fs bank et honeftis. 
+ Convicii crimine teneri jubent eum, qui quaeſtum in foro will Sm, feu Fire, ſeu Mu- 


lieri, exprobrarit, 


+ Herondas, Athenis quodam Ocii damnato, quum adeſſet, idque inoudiviſſt, oftendi ſibi 
petiit iſtum, qui tam liberalis criminis efſet convietus. 
lere 


5 RAE 1 3. | 50g 
Here I would recommend THE EAEYOEPIAL, which I doubt not came 
from the Author's Hand, whoever that Author was. The name of the Action 
Aixn EAEYOEPIAL, to ſtand like Pexpy APPIAS. This laſt Stroke of Po- 
lity, with ſome other, was fetched from Aegypt, according to the Accounts 
of Herodotus *,.and Diodorus Siculus?. That was the Corner of the World, II. 177. 
where Commerce began; and their near Neighbours, the Phoenicians, © 77: 
were not only the firſt that put to Sea, | 


Of for weooow Q ,o Janhuoons, 1 

PER IIc ro. 0 c ον 2 £1410 %, | | * Dionyſ. H. 
| | R £ | : FFF 
but (what was natural, as their Traffic carryed them to the rude and un- 
cultivated) were the firſt Spreaders of Arts, and among the reſt, of Letters; 
and were therefore, but erroneouſly, held for the Inventors. To which 
the Gloſs Expowiza. Au in Hefychins, was thought to allude. 
Thus we cont by - ⁊ð⁊ 5 

 Oowmine Thudla Kadus®. 4 Timo Sillo- 

Th e 1 * | | graphus apud: 
nus Sextum Em- 


Piric. adu. 


| #7 206-46 3 3 | 
®oivmes d evo YPHAAhAT ANECINole 1 Gram. Cap. 2. 


And, to add no more Paflages, out of many that might be, let me con- Ct. apud 


elude with theſe, no contemptible, Trochaics, for the Time they were Acken. I. 22. 


compoſed in. | 
Primus Hebraeas Mojſes exaravit literas. 
Mente Phoenices ſagaci condiderunt Atticas. 
Quas Latini ſcriptitamus, edidit Nicoſtrata. 
Abraham Syras, et idem repperit Chaldaicas. 
Jlis arte non minore protulit Aeg yptias. 
Gulphilas prompſit Getarum, quas videmus, ultimas. 

And ſince We have advanced ſo far, and found the Phoenicians to be 
Traders in Letters, as well as Manufactures, it will not be judged unſea- 
ſonable, or out of Place, to inſert here an Obſervation of a very con- 
fiderable Writer, which helps us off with a Difficulty, as I always appre- 


hended it to be, and yet Tully is a Voucher for the Fact: 


Graecà leguntur in omnibus fere Gentibus : Latina ſuis fintbus, exiguis 
ſane, continentur +. 55 hog Archia. 
The Romans, with all their Extent of Dominion, and all the Zeal 


They ſhewed for their Language, were very unſucceſsful upon that Head. 
The Greeks ſet out before them, and, I might ſay, ſurvived them. For 
We have now many Authors in Greek, who wrote with a conſiderable 


Qui primi navibus adtentarunt mare, | | 
Dui primi Commercium maritimum excogitaverunt. | | 

+ Phoenicia ſigna Cadmi. | 

4 Phoenices autem invenerunt literas ſermonis adjutrices, 
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Purity and Elegance, even aſter the other Language became, in a manner, 
Barbarous. It is not directly within the Compals of this Reflection, to 
add, that there is leſs Diſſlonance or Diſagreement between the Greek of 
the Firſt Ages and of the Laſt, between the Writers of the Fourth Cen- 
tury before the Chriſtian Aera, and the Fourth or Fifth below it, than 
there is between two Roman Authors of the ſame Century. The Authors, 
that Tully ſaw, wrote Oſee; and Some, that were very near ſeeing him, 
wrote almolt Gothice. "Thoſe are not to be underſtood; and theſe but little 

III. 22. to be admired. Polybins* has left behind him this Obſervation, that the 
Scholars of his Age could not, without the greateſt Stretch of Atten ion, 
and then but hardly (I tranſlate his Words yes and eg erimereus, if the 
laſt be his Expreſſion, as I think it ought to be) make out the Meanin 
of a Treaty, drawn up by the Romans, not many Ages before them, 


3 1.6. Quntihan* acquaints us, that there were Prieſts who did not underſtand 
4 11. deLegg. their own Service. We are aſſured by Tully', that there were Lawyers 
23. who lived almoſt up the mid Period between him and the XII. Tables, 


who confeſſed they did not underſtand thoſe Tables. And, to conclude 
with the Authority of Fe/tus: | | 


Latme loqui a Latio dictum eft : Quae Locutio ados e verſa, ut vis 'z 
ulla pars cjus maneat in notitia 2 


But, to what We ſhall attribute that wonderful Stability of the Greek 
Language, and its great Extent, was the more immediate Subject I enter- 
ed upon. Now though much may be owing to a fine Temperature, and 
a good Conſtitution ;- to that happy Texture which preſerves the Vigour, 
and burniſhes the Complexion ; that renders the Spring of Life, Florid, 

5 Shakeſp. As and Blooming, and the Winter of it, as the Poet writes, Fro/ty, but 
You like it. Kindſy (and ſurely no Language can juſtify the Proceſs of the Metaphor, 
{o happily as the Greek) yet was this Succeſs owing more to the Com- 
mercial Genius of the People that ſpoke it, than any intrinſie Conſideration 
_ Whatſoever of the Language itſelf. The Colonies and Factories, which 
They eſtabliſhed both Eaſtward and Weſtward, engrafted their Language 
upon the Inhabitants of thoſe Quarters, antecedently to the Roman Con- 
queſts, and then many Reaſons concurred, why thoſe Colonies ſhould keep 
up what they now were poſſeſſed of. They found an Uſe, nay a Neccflity, 
perhaps, 1n being acquainted with the Tongue of their Correſpondents; and 
on the contrary, there was a Vaſſalage, or a Badge of Subjection, in taking =_ 
up with that of the Conqueror. Thus Hannibal wrote, what He had tio 
write, m Greek: and in the very Heighth of the Roman Glory, Fuba, 
one of his Countrymen, 1s recorded to have been a very voluminous 
Greek Writer, and by the Character that r mains of him, his Lots is very 
deplorable. The Author to whom I owned myſelf indebted for this Ob- 1 
ſexxation, juſtifies the Truth of it by an Event, which happened in wo 
| 5 ES Third 
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8 FRO FI xv, | 
Third General Council, held at Epheſus, which plainly ſhewed the Aſcen- 
dancy that the Greek Language had over the Latin. When the Legate of 
the Biſhop of Rome, Ce/le/tine I, had read his Letters; Letters, which 
were written in the Language of a Country, that had ſpread itſelf over the 
Face of the Earth, and was at that Time the Country of the World, the 


ius T1; Oixeuern; (for ſo it had been called), it was moved by the Syn © Athen. I. 173 


od to have them tranſlated into Greek, in order to be underſtood 
And this accounts for a Fact, of which yet very Few are apprized, vix. 
the great Stroke, which the Italian has in the Compoſition of the Engli/h 
Language. Before our Veſſels found their Way to the Eaſt Indies by the 
Cape of Good Hope, all our Traffic with that Side of the Globe lay at 
Italian M:rkets. Our Lombard Correſpondence has left many Remains 
| behind it; the Tincture which We retain of the Language of Lombardy 
itſelf, is not the leaſt expreſs. _ | 
But to return: Many of the Romans themſelves, or, at leaſt, People 


connected with them, contributed to ſupport this Univerſality of the Greek. 


The very Hiftory of Rome was indebted more to that Language than its 
own, both during the Republic and after. By what We learn from Tully, 
all the Ages of Rome down to his Time did not furniſh out one Latin 
Hiſtorian. And he himſelf kept up the Faſhion (whether Greck was the 
Polite Language, or the Learned)' in writing the Hiſtory of his Conſulate 
in that Language. Nay farther yet, it was held, in a manner, necetlary. 
For I find a Roman Hiſtorian, apologizing at the Beginning of his Book. 
for his moderate Skill in Greek. The Story is a pretty one, and the Re- 
buke that he met with from the ſurly Cato, was extremely juſt: 


A. Albinus, qui cum L. Lucullo Conſul fut,. Res Romanas Oratione 
Graeca ſeriptitavit. In ejus Hijiorive priucipis ſeripium eſi ad hanc. 
fententiam : Neminem ſuccenſere ſibi convenire, ſi quid in his libris 
parum compoſite, aut minus eleganter ſeriptum jyret e nam ſum, in- 
quit, homo Komanus, natus iu Latio: Gracca Or uio a nobis alteniſ- 
ſima eſt. Ideoque veniam gratiamque malae exiſtimationis, ſi quid. 
eſſet erratum, poſtulavit. Ea cum legiſſet M. Cato, Nae Tu, inquit, 
Aule, nimium nugator es, cum maluiſit culpam deprecart, quam culpa 
vacare. Nam veniam petere ſolemus, aut. cum imprudentes erra- 
dvimus, aut cum compulſi peccauvimus. T:bi, inquit, oro Te, quis per- 
pulit ut id commilteres, quod priuſyuam faceres, peteres ut igugſce- 
retur”*, 5 


But Cato was an old Roman to Perfection, and hated the People ofs. 
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Greece and their Language beyond meaſure. There ran a Prophetic Say- * Plia. VII. 


ing of his, vig. I hat Rome would be undone, when They took to Greck i: 
| Learning. At the Age of Sixty He was indu.ed to look into it, but to uſe 
tie Words of Pliny, Dicam de iſtis Graecis ſus loco, Marce fili: quid Athents 
exquifitum babeam, et quod borum fit illerum literas inſpicere non perd:ſceres 

| | | vluc am. 


12 PROPERTY. 


dincam. nogui/imum et indocile genus illerum. et hoc puta vatem 4 e: 
XXIX. H. Nuondocun que i/la gens. ſuas literas dabit, omne corrumpet'. | | 
2 5 am to obſerve, that the Story of Cato and Albinus is reported with 
Apo. ſome little Variation by Platurchs. There is indeed one Variation in it 
Din pretty conſiderable, and that is a remarkable Miſnomer; for the Copies of 
Plutarch call him Labienus inſtead of Albinus, But here the Story fol- 


lows: 


Horch Au Read AK yocabas]og | icogles EATS, * gu- 
aun, wage 700 200 (pEVEIY Fs 110 cgeoVEUopaevog 0 Kearwv ty doſeov 
Add. Cic. in cela. ovywopny, ei r ApPixſuoru U ονh?ðD avayruaddis Ege. 


Bruto. 5. 21. ; 
. This was the A. Pothumius Aloinus, who was Conſul with L. Licinias 


Saturn. Init. Lucullus, A; V. C. 692. 
Plutarch.in Among the Romans who wrote Hiſtory ! in Oreck: of which I have: A 


Vit. Catonis. Iarge Catalogue by me, I find one Lucullus, not the Collegue of the laſt- 
Suid. in abs mentioned, but the great One of that Name, his Grandlon, whole Life is 
Nori» wrote by Plutarch; who engaging ina Deſign of writing the Bellum Mar- | 


cum, Caſt Lots, whether 1t ſhould be in Verſe or Proſe, in Latin or in | P 

. 4 1 Greek, and it turned up for Greek Proſe. 5 
u 01 = p 8 hat 

3 N othing was more common with the Romans, than to Tranſlate and = 


Epitomize in Latin, what theſe People wrote in Greek. Which Obſerva- ET: 
tion will lead us to many Diſcoveries in the literary Hiſtory of Rome. at 
preſent I only obſerve, that Lutatius, a Roman Writer, is ſometimes p 
quoted for that, which others quote Po humius Albinus for: of whom We 
have had ſome Diſcourſe. A/binus was the Original, and Lutatius the Tranſ- 
1 lator. And this may alſo help to reconcile the Accounts of Quintus Fabius 
Pictor, and other very carly Hiſtorians, who are recorded by Some to 
have written in Greek, and by Others, in Latin. 
The Faſhion ſhifted under Hadrian, and, their Language 3 
ning to droop, their own Authors were turned into Greek. Salluſt was 
* Suid. v. 20. tranllated by Zenobius*, who lived under that Emperor, and again, as it is 
_ ſaid, by A/per the Grammarian. 
Steph. By- And I would recommend to my Reader this . vi. Whe- 
5 asg ther He is certain, that all the Roman Writers, that the preſent Age thinks 
| themſelves poſſeſſed of, are Originals; and to aſk himſelf, if He does not 
recolle&, that there may be Some, upon this Suggeſtion, which look like 
Tranflations——and bad ones. 
I ſhall cloſe theſe Reflections with two or three Notices of the great + 
Tenderneſs, which the Romans however had for their Language; how E | 
much the Honour of the Country ſeemed intereſted in it; and what Head E 


They made againſt Thofe who diſputed the T0 wich 5 


. ——— 


PY 
— 


*Voſtumio A bins hi/torias Graece ſeribente, et veniam ab auditoribus orante, Cats ſubſennans 
dixit, veutain quidem fuſe concedendam, >| ſeriph jet rd Hate Aug hic en CORETUE, 5 
It 
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It appears from Cicero”, That he ſuffered a Reprimand, for addrefling * Verrin. 


the Council of Syracuſe in Greek, and not in the Language of his own Act. II. Lib. 
Country. 


IV. ad fin. 


There is a remarkable Paſſage | in Sacro . Tiber. 5. 71. 


Sermone Gracco, quanquan alias promptus et facilis Tiberius h, non ta- 
men ufquequaqueuſuseſt. Abſtinuitque maxime in Senatu: adeo guidem 
ut Monopolium nominaturus prius veniam poſtulaverit, quod ſibi verbo 
peregrino utendum eſſet : atque etiam in quodam decreto Patrum, cum 
Eubanua recitaretur, commutandam cenſuerit Vocem, et pro peregrina 

 noftratem requirendam aut ſi non reperiretur, vel pluribus, et per 
ambitum verborum rem enunciandam. Militem quoque Graece 
reftimonium interrogatum, nifi Latine reſpondere vetuit. 


The Emperor Claudius, as it is reported of him by the ſame Suctonius, 5. 16. 


Splendidum virum, Graectaeque provinciae principem, verum Latini 
ſermonis ignarum, non modo Albo Fudicum mo , ſed etiam in pere- 
grinantem redegit. 


There is a ſimilar 8 of Him in Dion Caſſius" jus": 
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ei TOV pe % 75 dag TOW! ETIG&EVOV 5 ä 


And yet the ſame Emperor would ſometimes himſelf affect the Grae- 
cian to Ridiculouſneſs; would deal out Scraps of Homer from the Bench 
of Judicature ; would anſwer Embaſſadors in a continued Greek Oration 
(as a Paſſage in Suetonius, is, I am perſuaded, to be underſtood) ; and? Clad. 4.42. 
wrote eight and twenty Books in that Language. 3 Sueton. ibid. 
Claudius, beſides his inconſiſtency with himſelf, muſt have been very 
blameable, if it be true, what I have here advanced from a cloudy Paſſage 
in Suetonius. It was entirely againſt the Roman manner, and the Di, gnity 
of that People, according to Valerius Maximus o, to anſwer in Greek. I.: 


i 


Magiſtratus vero prifei quantopere ſuam P. que R. inajeſlatem r.tinentes 
ſe gelſerint, hinc cognoſci poteſt, quod inter cetera abtinend e gravi- 
catis indicia, illud quoque magna cum perſeverantia cuſtodiebant, ne 
Graecis unquam, niſi Latine, reſponſa darent. Nin etiam thja lin- 
guae volubilitate, qua plurimum valent, excuſſa per interpretem log ui 
cogebant, non in urbe tantum noſtra, ſod ettam in Graecta et Ciſia. 
Duo ſcilicet Latinae vocis honos per omnes Gentes venerabilior dif- 
. funderetur. Nec illis deerant ſtudia doctrinae, fed nulla nou in re 


De ea re quum cogneſceret, legatum quendam, Lycium quidem origine, Romanum teen 


fatum, Latine interrogavit, ac non intelligenti quid quaeſtiiſſet, civitatis jus adomit, negans, 


Romanum Jure eſſe, gui ; ſermmem eum nefet iret, 
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pallium togae ſubjici debere arbitrabantur : indignum eſſe exilli 
mantes, illecebris et ſuavitate literarum imperu pondus et auctori- 
tatem domari. | 


And fo the Law ſtood as to Judiciary Proceedings: 
o P. 42.1.48. Decreta a Praetoribus LATIN E inter poni debentꝰ. 


Which muſt regard the Provinces; for it would be idle, ſurely, to ima- 
ine the Praetors at home could want theſe Inſtructions. And yet This is 
queſtioned by ſome, indeed ſo far diſputed, that ſome Lawyers, obſerving 
a good deal of Greek ſtrewed up and down in the Books of Roman Law, 
and in the Deciſions of the Judges, have ventured to apply this Direction 
to the Judges at Rome, and to interpret Latine in a very uncommon 
Senſe, vlg. to ſtand for the a BL that was underJioed by the Parttes, be 
it what it would. 1 
| When the Empire was ſettled in the Eaft, the Law grew into Greek 
inſcnſibly, and a Decree in Latin became an Indulgence, and a Diſpenſa- 
| tion. There is a Conſtitution or the e Arcadius and Honorius 
C 7.45-1.2. for that purpoſc . 
Fudices tam Latina, quam Graeca, A . er poſſunt. 


But it muſt be obſerved, that the People of Rome were not always ſo 
attentive to the Honour of their Language, as the Inſtances which I have 
produced above, are a Proof that they were once ſo. There was a Time 
when they were ſaving of it, and kept it to themſelves in a very niggardly 
manner: ſo far were They from inculcating, and forcing it againſt the 
Stomach of their Dependants. Thus much, at leaft, is plain from a 

X. 42. dark Paflage in Lip, (whatever elſe may be gathered from it*) that it 
was a Favour to impart the uſe of it. 
A. V. C. 567. Cnmants eo anno petentibus permiſſum, ut publice Latine loquerentur, 
et praeconibus Latine vendend! jus efſet. 
And I have ſome imperfect Memory of a Leagne or Convention be 


tween the Romans and Carthaginians, drawn up in the Greek and Punic 
Languages, without taking any Notice of the Roman at all. But I have 


{ume reaſon to ſuſpect my own Note, or my Author's Obſervation. =_ 
[ flatter myſclt, that this general View of the Roman Commerce, toge- 995 
ther with thoſe Reflections, which were in ſome Meaſure united to it, - 


upon the Fate of the Roman Letters, will not be thought foreign to the 
Deſign I am engaged in. Every Branch of Roman Antiquity muſt find 
its Acceptance w ich a Reader of Roman Law. 
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PROPERTY. 0 


The great Article of svccEss10 IN BONA DEFVNCTORVM, which I 


am to ſpeak to next, one of the moſt intereſting in the whole Compaſs of 
Law, deſerves a Volume by itſelf ; and indeed it hath met with many, 
1 will not fay of equal goodneſs. Yet in its Principle and Theory (if We 


take away ſome unneceſſary Refinements) is perhaps the moſt Fmple and 
natural of any. There is a Neceflity, that when one Generation is called 
off, and another riſes up to take its Station, the Goods and Furniture, which 
attended that Station, muſt paſs over ſomewhere. For the Perſon, who is 
gone, is no more able to enjoy the One, than He is to maintain the Other. 


The Queſtion is, Where ſhall they go? 


Shall they revert to the common Stock, from which all Things were 


originally taken at the General Dividend, when Sempronus took out his 


Share, and Titius his? The Roman Law, I think, ſeems in ſome meaſure, 
to contemplate the matter in that Light. For in their Apprehenſion 
of it, the Bona Defunctorum, at leaſt till the Heir accepts or enters, are 
naturally nobody's: The Hereditas Jacens, is Res Nullius', and, in Con-“ Above, pag. 
ſequence of that Doctrine, is not ſubject to the Idea of Vurtum, if any 5. g., _ 


one ſhould invade it: For Furtum ſuppoſes Property, indeed it cannot 43. 24. 13. 5. 


exiſt without it. Upon which Account the Subtilty of that Diſpenſa- 
tion, v/2, the Roman Law ſtruck out the Fancy of A#7 expilatae Here- 


ditatis a Method to recover what was 4%, though they could not, or D. 45. 19: 2. 


would not, confider it as ffolen. And yet, at other times, the Inheritance!“ 


is raiſed to the State of Perſonality, and diſtinguiſhed with the Title of 1 


Domina, defuncti locum obtinens®. | *D. 28. 5. 31. 


« 


But ſurely the fame Motives (and they were many and good ones) 5 
that led Mankind to a Diſtribution at firſt, recommended alſo the Perpe- 
tuity of it, when it was once introduced. If it was convenient for one 


Generation of men, it was no lets ſo for the next. Add to this, that the 
Accaſſio Induſtrialis maſt now be taken into the Account. For if one Rea- 


ſon for this great Separation was (and it doubtleſs was ſo) to call out the 
Diligence, and find Employment for the Activity, of Mankind: and if 


one Talent taken out of the general Heap ſhall have produced Ten Talents, 
there is no Reaſon for the common Stock to challenge (at leaſt) the Nine; 


which upon my Hypotheſis were not originally in it, as they could 
never have exiſted but upon the Score of Induſtry, or, in other words, 
upon the Introduction of Property. Sempronius therefore, when he took 


his Aſſignment together with what he could make of it, took it not out 


in his own name only, but in the name of Others to whom it might de- 
ſcend after him. For the fluctuating and ſucceſſive Condition of Mankind 
leads us to conſider no one Man collected in himſelf as a Circle, with his 
Poſſeſſions in the Centre, (though We are taught by melancholy Expe- 
rience, that ſome Men have worked themſelves into a Habit of thinking ſo) 
but to contemplate every Individual as one Link of a chain, that holds up 
a great and a general Syſtem, The Scheme of Providence readily and ca- 
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PROPERTY. 


fily Points out to Mankind, what might indeed have been the Allegory 


of an old ſolemnity among them, 
Vt quaſi curſores Vitai lampada tradant”. 


The common Stock therefore, if this be true, cannot claim the Right 
of Reſumption, but the Property of the Deceaſed becomes the Property 
of ſome Survivor. And it will be ſufficient here to ſay in general; (I ſhall 
conſider it more minutely preſently) that it muſt be conveyed either to 


Thoſe who may have ſome Right to demand it by the order of Nature; 


or Thoſe, to whom the laſt Poilcfior had a Right to conſign it, by ſome 
Agreement of Mankind. The Wit of Man cannot diſcover a third Di- 
redion, or any other poſſible Method of proceeding. 


zut here it may be ſuggeſted, that this Reverſion into Common may 


ſometimes be the caſe, whether we chuſe to have it ſo, or no. For there may 
be no body to claim, and no body to whom the Owner has given. A Man 


may have no Repreſentative, or, in other words, may be the laſt Man of his 
Family: may leave Goods behind him, and on the one Hand, neither any of 
his Houſe to enjoy them, nor, on the other, any Declaration of his Will, in. 
reſpect to that Direction he would have them conveyed in. Which being 
the two only Methods left. according to my Syſtem, they muſt of ne- 


ceſſity revert to the Stock they were originally taken from. 


Now Experience informs us, that ſuch Caſes may happen; my Reader 
perhaps will not be diſpleaſed, if I take this opportunity to lay before him, 


what Conceptions the Antients formed of them, when they did. There 


is a ſtriking patlage in Homer of an old Man, who loſt his Sons before 


Troy, and had no- body left to inherit his Subſtance. 


By de MET Eevboy re, Oowua Te pi ο vie, 
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It will be proper here to obſerve, that this Solitade, with the firſt Ig 


was looked upon as a very calamitous Circumſtance, and one of the firſt 


things that could befal them. To dye without 1.8 no Re- 


— 


* * > 


* Young Xanthus next, and Thoon felt his Rage, 
The Foy and Hope of Phaenops* feeble Age. 
Vaſt was his Wealth, and theſe the only Heirs. 
Of all his Labours, and a Life of Cares; 
Cold Death overtakes them in their blooming Years, 
And leaves their Father unavailing Tears - 
To Strangers now deſcends his heapy Store, | 
Toe Race forgotten, and the Name no more. Por. 
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PROPERTY. 


1455 to cloſe their Eyes, or ſupport their Memory; to be cut off from 
the Land of the Living, as it were, Root and Branch at once, was a very 

afflicting Confideration, and was therefore improved into a very common, 
and a very awful, Form of e Nothing was ſo * in 
their Inſcriptions, as 


IS QI HOC SVSTVLERIT VLTIMVS SVORVM MORIATVR. 


And under this Apprehenfion, what a Monſt r muſt Tiberius have been, 
who was prevented only by bis own Death, from daring oft the whole 
Stock of his Relations before him? 


Nec abborret a vero: namque identidem felicem Priomum vocabat, 


quod ſuperſtes omnium ſuorum exſtitiffet *, 


The melancholy Situation of the old Man in Homer, was the Complaint 
alſo of the Patriarch Abram before him. 


And Abram aid, Lord God, what wilt thou give me, ſeeing I go child- 
leſs, and the Steward of my Houſe ts this Eliexer of Damaſcus ? 


And Abram ſaid, Behold to me Thou haſt given na Seed, and lo, one 
born in my. Houſe is my Heir. 


And behold the word of the Lord came unto him, ſaying, This ſhall not 
be thy Heir; but he that ſhall come forth out of thy own borwels, 
ſhall be thy Heir“. 


Now it muſt be obſerved, that theſe Pailages of Antiquity, this of the 
Patriarchal Aera, and that of the Heroic, have an Uſe, even beyond that 
Purpoſe, for which I produced them. Theſe de/5/ate Heritages, as the Pro- 
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phet calls them ", are prevented both in the Jewith and the Graecian Sy- Ihiah, 
ſtem, from falling to the Ground, by a Subſtitution worth our Notice. XL!'X. g. 


For it may not be improper to obſerve, that, even in very remote 
Antiquity, when Property was young, and an undivided Community 
almoſt before their Eyes, perhaps in the Memory of ſome among them; 
I fay, that even here Proviſion was made to prevent this unwelcome 
Lapſe, this incommodious Devolution. In the caſe of Abram, We 
can perceive a kind of Natural or Domeſtic Law prevailiag, that for want 
of Heirs to ſucceed into the Inheritance, the Oizoſevas, the Vernae of the 
Family, ſhould ſuſtain the Houle of their Maſter. That I think can be 
gathered from the Turn and Spirit of the Context. And as for the paſſage 
of Homer, We may either conſider Phaenops to have had no Heirs of bi 
Body left; and then Xypwga will ſignifye, as ſome have apprehended it, 
his Collateral Relations, thoſe Subſidiaries of a Lineal Deſcent, the Pro- 
pinquitate juncti: Or, if We conſider him to dye without Heirs Ge- 
neral, then the ſame Word, as others have alſo exponnded it, will ſigni— 


ye thoſe Officers in a State of Community, upon whom the Care, and 
| per- 


518 P.R OPER FTF. 

perhaps the Diſtribution, of theſe Hereditates Caducariae. devolved by 
Law and public Conſent. _ | nk | | 

But put the caſe, that theſe Eſtates ſhould actually revert into the 
Common Stock, which yet we find Antiquity ſo averſe to. This by no 
means affects the point I was contending for, when 1 ſet out upon theſe 
Conſiderations. I maintained that the general Senſe of Mankind had wiſely 
concurred in keeping the Goods of the World in a State of Appropria- 
tion, as ſoon as ever that Mode of Enjoyment was eſtabliſhed ; and I am 
little concerned, if now and then a ot of Necęſſity ſhould turn up, where 
that Scheme would be impracticable. My general Syſtem is not at all af- 


fected by it. 
ä Nam ad ea potius debet aptari Jus, quae et ſrequenter et facile, quan 3 
. 2. 3. f. quae perraro, eveniunt*. on” | 


Suppoſe it therefore neceſſary, in theſe rare and extraordinary caſes, 
that None ſhould enjoy, where None could claim: My Hypotheſis ſtill 
continues firm, that thoſe Poſſeſſions would ſtill have continued appro- 
priated, if any body was left with a Title to appropriate them. The 
Property therefore of private Men, for want of Heirs, would regu- 
larly ſubſide into that general. Community, from which it was originally 
diſtinguiſhed. It is granted. But becauſe that Community is entirely 
aboliſhed, and removed from all manner of Practice, it cannot revert 
even there, but go back only as far as it can. And that is conſidered thus: 
Ihe Dominium Eminens ſhall be Heir to the Dominium Fulgare; and this 
conſtitutes the Idea of what the Ancient Law knew by the Name of Caduca, 
and the more Modern by that of ESCHEAT'S. For with Us, the Goods 
of theſe who have no Heirs to enjoy them, fall either to the Lord of the 
Fee, in right of his Seignory: or to the Crown, in virtue of its Preroga- 
tive, This was a well known practice with the Romans, whoſe Empe- 8 
rors had an Officer, exactly like our Eſcheator; who was to have an Eye 9 
to ſuch Devolutions, and maintain the Intereſt of the Prince in this Right 5 

* in Form. of Succeſſion: I find ſome mention of this Affair in Caſſiodorus“. 
Comit. Privat, : by FR 3 
VI. Var. 8. Canonicarios dirigis, peſſeſſores admones, et cum aliis judicibus non 
modica jura partiris : caduca bona non finis eſſe vacantia: ita 
quod uſurpatio potuit invadere, Tu fiſcum neftrum jacis juſtis com- 
pendits obtinere. 99 8 De 
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3 V. Var. 24. And again. | 
' Caduca bona fiſco noftro competere legum cauta decreverunt, 


And alſo ſome noticę of the Officer ia theſe Inſcriptions : 
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Theſe Things being premiſed, I come now to conſider more minutely 
how Goods and Poſſeſſions are tranſmitted in the common Courſe of the 
World: of which, I obſerved before, there were but two poſſible Ways 


to be imagined. 


The One is called by the Name of LEGAL SvCCESSION, vg. when the 


Goods, Poſſeſſions, Property, etc. of the Perſon deceaſed, deſcend in the 
Channel of Blood, according to the Order of Proximity. 

The Other is known by that of TESTAMENTARY SVCCESSION ; 
where that exact Order does not neceſſarily prevail, but the Eſtate of the 
Deceaſed is tranſmitted according to ſome Rule or Direction, ſome Signi- 


| fication of the Will and Pleaſure, which the Deceaſed has thought proper 


to leave behind him. : 

Of theſe Two, the LEGAL Succeſſion is the Rule, and the T ESTA“ 
MENTARY, the Exception. In other Words, Nature, the Voice of 
Mankind, the Order of public Society, and the Intereſts of private 


Families, direct the Former, as a Matter of Natural Law: the Other 


depends upon the arbitrary Will of Man, and is merely the Reſult of Po- 


fitive Law or Inſtitution. So much ſo, that even the Succeſſion of Proxi- 
* | | | | mit 


Id. pag. 199. 
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mity of Blood depends, in ſome meaſure, upon the Human AQ; . that] it 
can be deemed the Law of Nature Hypothetical only ; for Property, in 
which it is grounded, is, in the Syſtem of the Abſolute Law of Nature, a 
Thing not underſtood. 

Ibis Poſition being, in ſome degree, the Baſis: and main Principle of 
Hereditary Succeſſions, it may deſerve a little farther Notice. 

It 15 plain, that the Romans conſidered the Matter in this Light, when 
they called* the Heirs of a Man's Body, emphatically, Si Heredes, his 
natural Heirs ; eſteemed them, even in the Father's Life-time, a ou of 
Partners, or Be Dimin? : ; and their Succeſſion a Kind of Continuation 
only: 1 9 

In furs Heredibus evidentius apparet Continuationem Domini eo rem 
perducere, ut nulla videatur hereditas fuiſſe, quaſi olim hi Domini 
eſſent, qui etiam vivo patre quodammodo Domini ex ftumantur. 

Itaque p:jt mortem patris, non hereditatem percipere videntur, 
fed magis liberam bonorum adminiſtrationem conſequuntur ; hac ex 
cauſa, licet non ſint heredes inſtituti, Domm ſunt *. 


Sui quidem Heredes ideo appellantur, qui domeſtici heredes ſunt, et 
vivo quoque patre quodammodo Domini exiſimantur. Vude etiam, 
fiquis inteſtatus moritur, prima cauſa eſt in ſucceſſione liberorum. Ne- 
ciſſarii vero ideo dicuntur, quia omnino five velint, five nolint, tam 
ab Inteſtato, quam ex Teftamento heredes frunt*, 


Again. The Senſe of that People is diſcovered by the many Laws 
Puria, Voconia, Falcidia, enacted to reſtrain immoderate Bequeſts, which 
after the Introduction of Wills, were found to prejudice the Heir at Law. 


Theſe were ſo many Comments upon the XII. e which 8 a ge- 
neral Language, 


VTI QVISQVE LEGASSIT SVAE REI ITA Ivs ESTO, | 


They were to correct the Errors of ſuch, as thought their Power unli— 
mited, and to acquaint them, that there was an Heir in the Eſtate, 
by the Ordination of Nature, who had a Right in it not to be ne- 
glected. The Lex Furia was a Plebiſcitum, poiſibly A. V. C. 570. enacting 
that no Deviſor ſhould bequeath away from his Heir at Law ſupra mille 
aſjes : and a Penalty lay upon the Legatee for receiving it. The Lex Voco- 
ma, A. V. C. 584. when the former Law was eluded, enacted, that no Le- 
gatee ſhould receive more than the Heir. The Lex F RSA under Au- 
gu//is, which appears to have obviated all the Difficulties that the other 
Jay open to, and ſufficiently to have anſwered tlie Purpoſes of its Author 
(as We may learn from a Paſſage in Dion Caſſius“ ſecured to the Heir a 
Fourth of the Eſtate, by reſtraining the Teſtaror from Lequeathing in Le- 
gacies ultra Dodrantem. See this Matter ſtated and diſcuſſed in Theopbilus* 
and Wi. ling”. 

Moreover: the 0 of the Heir by Blood is much more valuable, 
and, what I have to maintain, Prior in Right and 1 in Order, than the Con- 
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1 PROPEWTY. 
dition of the Heir by Teſtament, from this Conſideration, vig. That if a 


Man leaves his Eftate by Will, where it would have deſcended by Law 
and the Courſe of Nature, That Heir ſeems to be in, by two Rights, but 


He ſhall act or hold by one only, vig. the Latter. 

To proceed: The Querela Teftament! inofficiofi, of a Will made contra 
Pietatem et Naturale Officium, with the Romans, is a farther Proof. This 
was a Proceſs at Law to ſet aſide ſome unnatural and unreaſonable Diſ- 


_ poſitions of a Teſtator. For the Indulgence of a Will (I call it fo now, 


I will prove it ſo preſently) was not unlimited, nor left at large to riot 


againſt all Senſe of Blood, and the Reſtraints of natural Affection. The 


Romans therefore required not only ſome Foundation for Diſheriſon, ſome 


reaſonable cauſe, before they would ſuffer it to take place: but moreover 
would give the preference to a Will defective in Point of Form, where the 


Heir by Blood was called to the Succeſſion, over another more regular 
in Form, and more recent in Time, which tranſmitted the Eftate to a 


Stranger. 1 | 

There is another Conſideration, that raiſes the Condition of the Heir 
by Blood, very high; and that is this. He is of Neceſſity, the Other only 
precarious and accidental. Mankind could not go on without the One, 
but might without the Other. Or take it thus : When the World ſeemed 
to agree, that Eſtates ſhould not revert again into Common, there was a 
Neceſſity in that Community (whether Family or City), that theſe 
ſhould deſcend in ſome Order, and Method ; and for the peace of that 
Community it was proper, that ſuch Order or Method ſhould be perpe- 


tual, What That ſhould be was not hard to diſcover. For Providence 


foreſeeing, that Man would ſettle in this Situation, and act under this 
Diſtribution, implanted a Tenderneſs in almoſt every Man's Conſtitution; 
and taught him, that Thoſe to whom he gave Birth, had a fair Title to 


his Means of Support. 
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Now Nature has not only given theſe quick Senſations for the intereſt 
of thoſe who are ſo near us, but has proportioned her Touches in regard to 
Thoſe who ſtand at a greater diſtance. Mankind therefore in general put 


themſelves upon this Scent, when they directed the Laws of Succeſſion, 


Mt A 1 


AQuibus autem liberorum eff in aedibus 
Dulcis propago, eos vids cura 
Maceratos per emne tems: 
Primum guidem ut bene educent, 
Deinde quo pacto rem ſamiliarem 8 relinquent. 
ns Ut Nh 


Med. 1098. 
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They made this the Rule, not only before Teſtaments were in uſe, but 
to this Principle they had again recourſe, when laſt Wills or Teſtameuts 
were either denied, as they were not allowed in all caſes; or neglected to 
be made uſe of, as the Nature of them was not Preceptive, but Permiflive, 
So that the One is neceſſary, and the Order of Providence: the Other on- 
Iy an Act of Human Indulgence, or accidental Proviſion, not allowed in 
all Cafes, or all Countries. The Former might have been a ſufficient and 
adequate Method of Conveyance, if Wills had never been introduced : 
and it mult be the Scheme at laſt to adjuſt Sueceſſions by, when the Other 
either can not, or, is not, exerted, 5 3 

In this Caſe therefore, viz. in default of a laſt Will or Teſtament, or 
where that laſt Will and Teſtament ſhall have no legal Effect, the Law, as I 
obſerved, has recourſe to the Order of Nature, which is called Succęſſio 26 
Inteſtato. Now This, as it has the Appearance of a Subſidiary Meaſure, 


may, in the eſtimation of vulgar Philoſophy, ſeem only a ſecondary Confi- 


deration: and indeed other Philoſophers, beſides the vulgar Ones, have con- 
tributed to propagate the Miſtake, by confidering this Doctrine of Inhe- 
ritances, primarily and principally engaged in the View of laſt Wills and 
Teſtaments: and a ſubordinate Concern only, ſhewn for that Direction 
which ſeems to come in aid of the other, v/z. the Jus Succedendi ab In- 


. zeftato. The Emperor himſelf ſeems to have conſidered it ſo. For in his 
Second Book he treats of Teſtaments, and in his Third he comes to ſpeak 


xl. de Legg, 


of Inteſtacies. Many Lawyers have treated it in the ſame Light, though it 
might probably be in condeſcenſion to vulgar Capacities, and to popular Ap- 
rchentions, when they gave their Reflections this Order and Diſpoſition. 

Beit alſo obſerved, that Rule and Exception are neceſſarily circumſtanced 
in this manner: vz, The Rule is prior in its own nature, and Exception is 
what may. come after, or not, accidentally. So that the Rule is in a man- 
ner ſuſpended, when the Exception takes place; and again revived, when- 
ever that Exception may happen to be removed. My Reader will apply 
this to the cafe before us, and judge whether I am maintaining a reaſon- 
able Hypotheſis, or Thoſe, who maintain the contrary. . 

The Antients alſo, who looked into the Syſtem of Nature, ſaw the 
Right of Sueceſſion in the Light I am endeavouring to recommend. The 
Goods of a Man were conſidered by P/a!o', not as his own, but of the 
Family He belonged to; which was the Roman Doctrine of Suitas and 
till the Time of Sloan, No body in that State, was empowered to make a 
Will or diſpoſe of his Goods at Pleaſure: ry 
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Jam probatur Lex ejus Teſlamentaria. Etenim antea non erat Jus teſtamentum condend!, 
fed ſumi iae defuncti pecun'a et hereditas relinquendae erant. Hic liberum fecit, nou exſtanti- 
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And let me add a fimilar Paſſage to this from Demoſthenes *. 


Plutarch in 
Solone pag. 
196. Ed. 
Bryan. 
NE I a 2 2 — 3 of 7 , 3 Adv. Le- 
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We find the ſame Account of this plenary Indulgence introduced by | 
Solon, in many other Paſſages of the Greek Writers, Demoſthenes*, Iſacus ;; e, Steph. 6. 
and others, IR Wee | | „ 
When I quoted I/aeus, I would ſuggeſt to my Readers, that T mention- ditate, pag. 
ed an Author upon many Accounts very valuable, but upon none ſo 
much, as of the great Light He is capable of throwing upon the Queſtion 
before us, de Jure Hereditario ; a Subject in which the Orations that are 
left of him, moſt remarkably abound. „ 2 
And when [ ſaid the p/enaryIndulgence of Solon, it muſt not be imagined, 
that for Want of Heirs Male, He left it without any Reſtriction whatſo- 
ever. There remains enough in the Greek Authors to ſhew, that He inſiſt- 
ed upon many Requiſites, which ſhould go towards ſupporting the Vali- 
dity of a Will. I need not mention what is fo very obvious, the Sufficiency 
of Judgment in the Teſtator, that Circumſtance Sanae Mentis, the Uſe of 
Reaſon, without which all Human Acts muſt of neceflity be defeated of 


their Power and Obligation. But I mention this the rather, becauſe in the 
Notices left us of the Graecian Forms of Bequeathing, it is entertaining 


enough to obſerve, how Their Practice correſponds with Ours : 


2 » 
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Age: Tg dinbixoac, WAN Sd, ET PPONAQN + * ITfacus de 
i | | Hered. Ni- 


So Lyfias'. coftr, 
EE \ \ i PRES q 98 | | | 7 de Bonis A- 
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riſtoph. p. 


I | : 7 346. Edit. 
On a Marble Tablet, now at Venice, there is a Record of a Greek Lond. 
Will, in eight Columns“, which ſets out thus, e Gruter. 
| | | . ; | CCXVI. ſeq. 
| — Maffei Mu- 


bus liberis, cui viſum effet, ſua donandi, amicitiamgue propinguitati, et gratiam praetulit ne- —_ Pg 


ceſſitati; pecuntamgue revera in poteſtate habentium locavit. | | 
* Nam cum legem Solo tulerit, licere, cui legitimi filii non int, quem libitum ſit heredem in- 
ituere, non ut genere proximos jure propinquitati, fraudaret, /e 4 ut. % prac 


poſta, efficerct, ut homines inter ſe certarent bentficiti=— | . 


+ Veruntatem Lex nm ſolum, ſiſuis teſtetut ſolum, jubet tęſtamenta t rata, verum etiam, 
ſi ſanae ſit mentis. | 
t Ipſe enim, dum in inſula manebat, ſana mente legavit. 
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1 PROPERTY. 
EIII EOOP AN TNN EYN PQIBOTEAEI 


TAAE AIEOETO NOOYLA KAI ÞPONOYTLEA EIIKTHTA 


TPINNOY META KYPIOY YIHEPEIAOYE TOY OPA- 

EYAEONTOZ ZYN EYAPEZETOYEAE KAI TAT OTFA- 

TPOZ EHITEAEIAL TAE S$OINIKOE, EIH MEN MOI TTIAI- 

NOTZAI KAI ENZOMENAI TA IAIA ATOIKEIN EI AE TI KA 
TENHTAI HEPI ME TN ANOPNIINQN AHOAEIIN Cetera. 


This laſt Part has been miſunderſtood by fome, and miſtranſlated. Y tinam 
mibi liceat ſalvae ſanaeque de bonis meis di ſponere. Abſurd! to wiſh in this. 


Line, what was laid down for a F act in the foregoing. _ took 1 it 


right. Let it run thus: 


1 Epicteta, being of found Mind and Memory, do make my Loft W. 2 
and Teſtament in the Manner and Form following: 


My firft Defire is Life, Health, and Strength, to enjoy what is given 
me. But when I am called away, 1 di poſe of thoſe Goods, as be- 


low, VIZ. 


The whole is a fingular Curiof ity, and of all the 3 Lever met 


with of this kind, contributes moſt to the Knowledge of the old Practice, 
in the Article of Teftamenti-fafio. And upon this Occaſion, let me 


ſuggeſt to my Reader an Account of what Treaſures are left us of this 
Sort. In Diogenes Laertius We meet with the Wills of ſeveral of thoſe 


Philoſophers, whole Lives He 1s recording, as of Plato, Lyco, Ariſtotle, 
T heophraſtus, and Epicurus. There is a Copy of a Greek Will produced 


e. Steph. a. alſo by Demoſibenes, from which, and from another Paſſage of the ſame 
beben Ed. Author“, it appears, that the Athenians had. a very ſingular Practice of 


2c. Aphob. a. Vequeathing their Relicts to their particular Acquaintance. The Dowa- 
init. gers of Great Britain, J dare ſay, think it more reaſonable to chuſe for 


themſelves. There are ſeveral Forms of old Wills alſo to be met with in 


the Books of Inſcriptions, as Gruter and Fabretti. And the Writers de 


Re Diplomatica, Thoſe that deal in Chartularies, Records, and the Monu- 
ments of the lower Ages, will furniſh many more. Above all We find 
this Point conſidered in a great Extent by Barn. Briſſonius, in the Seventh 


Book of his Work De Formulis. So neceflary a Writer to accompany the 
Study of Civil Law, not only in this Article, but in all, is ſcarce to be 
found among the Many, that have contributed their Aſſiſtance towards 
forwarding this uſeful Part of Learning. 

But to recover the Argument I was. engaged in. We obſerved that the 
Rule of Nature calls to the Succeflion, ſuch as ſeem by their Propinquity 
and the Union of Blood to have a juſt Demand to it: We obſerved like- 
wiſe, that by what we can gather from the Greek Writers, Things conti- 
nucd in this Poſture, till the Legiſlation of Solon. How it ſtood with the 
Romans, I find a great Subject of Diſpute : Whether the Right of making 
a a Will was antecedent to the Laws of the XII. Tables, or firſt to be found 


there ? 


e 


| PROPERTY, | 
there? Whether the Decemviri, in their Conſtitution (if their Conſtitu- 
tion ſhould be allowed to be the Original of this Power) copied the Prin- 
ciples of Athens, or of Sparta? With many more ſcrupulous Queſtions, 
which generally attend a Caſe of ſo remote Antiquity. 

I ſhall be excuſed a minnte and particular Examination of theſe Difficul- 


ties. For the Writers upon the XII. Tables are not only many, but, ſome 
of them, very ſufficient: and the Nature of their Engagement ſeems to re- 
commend to them a clear Diſquiſition of a Queſtion, that ſtands ſo full be- 
fore them. For it cannot be denied, that We find, I had almoſt ſaid fre- 


quent, Mention of Wills and Teſtaments in the Roman Hiſtory, antecedent 


to the Legiſlation of the Decemviri, if the Hiſtory of that Period can be 


depended upon. For my own part, I am often tempted to look upon the 


Seven Kings of Rome, as J do upon the Seven Champions f Chriſtendom. 
I˖ may obſerve atleaſt, that the Diſpoſition of Law in the XII. Tables, 
upon the Article of sv ESS TONSs, does not ſeem to flow from the Athe- 
nian Manner, for indeed it is founded, in a great Degree, upon a direct Con- 
tradition to it. To inſtance in a Caſe, which is not indeed Succeſſion itſelf, . 
but bears the neareſt Relation to it: In the Greek Law, Solon did not 
care to truſt the Guardianſhip of Orphans with the next Relation, upon 
a Principle of Jealouſy, vz. becauſe they were the next in Succeſſion ; 
and therefore He threw it upon the Magiſtracy to make the Appointment. 


On the contrary, in the Roman Law, the next Relation was called to this 


Office, merely becauſe He as the next in Succeſſion, at ad quos Lucrum 


Hereditatis pervenire poterat, ad eoſdem pertineret Onus Tutelae, What 
could be ſo oppoſite ? Other Lawgivers in the mean time (to make an 


Obiter Obſervation)' directed the Guardianſhip of the E/aze, to the Rela- 


tions on the Father's Side, who were, as I may ſay, in the Entail, and con- 
ſequently, would adminiſter it watchfully and diſcreetly : but directed the 


_ Guardianſhip of the Perſon, to the Relations on the Mother's Side, who 


would probably be more tender of the Orphan, as they had no Intereſt in 


the Succeſſion. This was a Caution which betrayed ſome little Diſtruſt of 
Human Nature. Perhaps the Inſinuation of Plato betrayed ſomewhat » xr. ee Leg. 
more. He recommended the two next Relations on either fide, and ſet Ps: 924 


H. S. 


over them a Fifth, an indifferent Perſon, a Friend to the Deccaſed, who 


would be a Check to both Parties, and, as Occaſion called for it, a com- 
mon Umpire between them. 

But whoever ſtruck out the Thought of Teſtaments, and the Right of 
Diſpoſition in the Perſon poſſeſſing, which made his Will to ſtand in the 


lace of Law, for ſo the Romans always conſidered it; it is a meaſure, 4 Abore, pay 
which has prevailed in almoſt all States univerſally, and has opened a great 4+ 

Scene in all Syſtems. of Laws, by ſettling the Nature, Rules, Circum- 
ſtances, Solemnitics, and Obligations of thoſe Acts; by deſcribing, who. 


has a Right to make them, and who has a 'Fitle to be benefited by them; 
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| TROOPER TY. b 
by ſettling their Form, by adjuſting their Limits, and preicribing the ne- 
ceſſary Conditions for their Sufficiency: as well in regard to the Circum- 
ſtance and Capacity of thoſe that make them, as the Number and Quality 
of thoſe that atteſt them. But Theſe, and many other, Conſiderations at- 
tending the Rules of Laſt Wills and Teſtaments, abundantly confirm the 
Hypothefis I am concerned in, which was to ſhew the Subordination of 
this Diſpoſition of Law, to that Succeſſion which ſprings from Blood; 
and to teſtifye, as well as recommend, the Caution which is neceflary in 


ſubſtituting the diſtribution of Human Will to what I may call the Di- 


ſtribution of Nature. For indeed it has been a great Point with all Civil 
States, and it has conſiderably increaſed the Volumes of theſe Laws, to 
guard againſt the Frailties of Mankind, and to conduct theſe Diſpoſitions 
of private Judgment by the Rules of public Expediency, _ 
The State of Rome accepted this Indulgence, or Privilege, with an un- 


common Satisfaction. It was agreeable to their Notions of a Domeſtic 


Empire, which made, or left, every Father a little Sovereign, and his 


Family almoſt a diſtinct Juriſdiction. His Right therefore of Diſpoſing, 


though in ſome reſpects confined, had a freer Scope than was allowed 
it in other Conſtitutions both before and after : and the Rules of Teſta- 


mentary Succeſſion are not only more widely extended, but more wiſely 


conſidered, in the Books of Roman Law, than in the Syſtem of any other 


People beſides. a 1 
It is from this predominant Article in the Juriſprudentia Romana, that 


Many who have been bred up in it, have given the Tus Teffamentarium 
an unwarrantable Precedence. And moreover the general Conſent of 
Mankind in embracing this Method of conveying their Subſtance, in- 
.clined ſome Roman Lawyers, and ſome Civilians after them, to conſider 


2 Above, pag. 
233. 


the Telamentisſactio. as a Principle of the Jus Gentium. I have in a for- 
mer part of this Treatiſe*, guarded againſt a very eaſy Miſtake, which 
was confounding the Vniverſality of a Practice, with the Notions of its 
Natural Obligation. I obterved that Some things might be Natural, 
which yet had not an univerſal Influence: and Others again might pre- 
vail with the general Senſe of Mankind, which yet in their own nature 
might be arbitrary and accidental, | - 

This Univerfality, I fee, has bcenaStumbling-block to Many that maintain 
the contrary Hypotheſis to mine; to Such, who aflert that the Teſtamentary 


Succeſſion is grounded in Natural Law, and what is called the Legal One, 


is only Succeſſio ex Teftameato præſumpto. Who was that ABLE INSTRU- 
cron, they atk, that ſet all the World upon the Work, and connected 
together Ages and Countries in the general Principle Teftamentz condendi? 
To whom I would reply, it was the fame ab/e Iiructor, that taught Man- 
Kind the expediency of a public Standard for the eaſe of Trade; and {ſpread 


Over the Earth, wherever thoſe Minerals were to be had, the ule of Silver 


and Gold for that purpoſe, Mult the Application of Silver and Gold there- 
| e fore 


PROPERTY. 


fore to the Value of Goods. be fetched from the fundamental and deep Re- 
ſearches of Natural Law? Or ſhall I not rather keep clear of ſo glaring an 
Abſurdity, by contenting myſelf with this Perſuaſion ? viz. That ſome 
Human Inſtitutions have been ſo ſucceſsfull, have been ſo reaſonable when 
introduced, that Reuſon itſelf alone appeared to introduce them. And: 


ſo it might indeed; it might ſuggeſt them to One or more poſitive Law- 


givers; And the Proof of their n Fear would recommend 


the Practice to Many. 
But even this Unĩverſality is recent in point of Time. I mean ſo recent, 


that there has been a Time when Wills were not known, and yet Suc- 

ceſſions maintained. The Simplicity of the firſt Ages knew them not: 

We have ſeen That in ſome meaſure illuſtrated from the early Hiſtory 
of Greece and Rome. (To ſpare the Roman,) among the Greek Wri- 


ters there are Authors of . Genuineneſs J have no doubt, and of 
whoſe Judgment I have no. Queſtion; who knew the Conſtitution of 
their Country, as well as any, and were at no great diſtance of Time from 


that great Man that plan'd it (One of whom acquaints us himſelf what that 


327 


Period was *) I fay, theſe Writers conftantly ſpeak of this Article in their © Demoſh. 


Law, the Tus teſtandi, as Thoſe would do, who entertained no Queſtion o 


T. TY s- 
5 eG. 


its Recency. And it is not reconcileable to common Senſe, that Writers of 201. T. II. 


pg - 


this Claſs ſhould daily and publicly pronounce thus of 2 Practice, which Edit. Cant. 


yet was known to all the Nations round them, and to all the Ages before 
them. Indeed the farther back We go into Antiquity, the more We are 
confirmed in this Opinion. Tacitus, in his account of the ancient Ger- 


mans ', writes thus: 
Heredes Succeſſoreſque ſui cuique Ars, et nullum Teſtamentum. 


But it may ſeem odd to ſome, if what I have been ſaying ſhould gain 


any Credit, why that Succeſſion which We give to the Principles of Na- 
ture, ſhould be called the LEG AL Succeſſion; which ſeems a much more 


proper expreffion for that which I contend to be derived from Civil Infti-- 
tution. It is called Legal no doubt, and the Heir who comes in by Proxi- 


mity, is called alſo the Heir at Law, fe. ex priore et potiore ure; and 


ſtands to diſtinguith between the Law of Nature and the Will of Man. 
The other may not unfitly or improperiy be called a Legal Succeſſion alſo: 
tor that is confirmed by another Law, the Law of the State which brings 
me to conclude this Diſpute with that very pertinent Law of Fp:an* : 


Lege obvenire hereditatem non improprie quis dixerit et eam, Juae ex 
 Feftamento defertur : quia Lege XIII. J. abula) arum Te . 


Hereditates conſirmantur. 
To leave this Argument therefore: when the Romans bad a Li- 


berty granted them to diſpoſe of their Effects by Will, the Conveniency 
of it was approved by Many, and the Authority of it was held ſacred by 


DP. 30. 16. 


All. The Conveniency which I was mentioning, brings to my mind a re- 
markable. 


8, 
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523 1--PROPERT:Y. _ 
pag. 339. markable paſſige of Plutarch in the Life of Cato the Cenſor, which has 
Ed. Bryan. not been underſtood by any of the Tranſlators that I have met with: 


Merafes) 1b. 0 a νν ç E TATE 7 le 7e, PET Ape NEL. lieu pev, Err! 
TW vk geb Nen emrigprros ETEgay de, NEU, ors OUYQGTOV 


Ty reg d. 770 0s rim, 07. Hic E Ae EMEVEY. 
In Engliſh thus: 


He never repented but of three things during the whole courſe Y his 


| Life. One of which was, that He had truſted his Wife with a Se- 
cret : The Second, that He had once gone by Water, when He might 
as well have gone by Land: The Third and laſt was, that He had 
paſſed over one day, without having a Will by him. 


What a ſorry Sight, to find the following Tranſlation ſubjoyned to 


this Text in an Edition {ct out by Scholars! 
Tertium, quod unum diem per incuriam inanem effluere pateretur. 
A Word or two of their Awfulneſs and Authority. 


Habeat unuſquiſque licentiam ſanctiſſimo Catholico venerabilique FAS 


cilio decedens bonorum quod optaverit relinquere, et non fint caſſa ju- 

dicia ejus. Nibil enim ęſt quod magis hominibus debeatur, quam ut 

| ſupremae Voluntatis, poſtquam jam aliud velle non Palſunt, liber. fit 
. Aulus, et licitum, quod non redit, arbitrium”*. 


My Reader will ſee more Reaſons than One . I choſe to add the 
following Law particularly : 


Omnia quaecunque ex hodierna die Te har diſpoſuerit de es froe ve 


Vir, frve Mulier conſiſtat, haec valeant. Diſponat itaque unuſquiſ- 


. que ſuper quis, ut dignum eft ; et fit Lex ejus Voluntas. Sicut et 


antiquifſima nobis Lex, et prima pene Reip. Romanorum diſponens, 


all (dicimus autem duodecim tabularum } ſecundum antiquam et pa- 

triam linguam ita dicens: Vti legalſit quiſſue de ſua re, ita jus eſto, 

nullo valente citra illius voluntatem, nec fi ſacram impetret for- 

mam, nec fi quiſpiam aliud omnium, aliquid aliter di in rebus 
7 Nov. 22. 2. alienis i. 


22 The Regard which the Romans paid to the Sanction of a Will, and 
tlie Horror they had of defeating the laſt Law of private Men (for, as 
II. Philip. Tally writes*, In publicis nihil eſt Lege gravius ; in privatis Ar milli num 


42+ eft Teſtamentum) is very viſible from a number of little Stories in a Chap- 


* Lib. VII. ter of Valerius Maximus and many other Paſſages of Antiquity. . I have 


1 ſome Obſervations to make upon one Branch of this Regard, and that is, 


res TAu Ex- the PRESERVATION of them; I mean both before their Publication, and 


ns after. | 
We lee from Diogenes Laertius, that 7. Beopbraſtus lodged ſeveral Copies 


of his Will with his F riends, all of them ſealed with his own Seal, and 


all 
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5 Julius lodged his with the Veſtals: 


PROPERTY. "4 
all of them atteſted by ſeveral Witnefles. The Romans added another 


way beſides. It was the Cuſtom of that People, as indeed it had been of 


ſome before them, to lodge Things of the greateſt Value and Conſequence 


in their Temples, where the Religion of the Place would regularly pro- 
tect them from Violence: as their Money particularly, their Records, Trufts, 


Depo/ites, Sequeſtrations, their Law, Leagues, Treaties, Standard Weights 


and Meaſures*, but more eſpecially their Will. Of which take the? Above, pag. 


following Inſtances. 19 4. 


Poſtulante L. Piſone ſocero, teſtamentum ejus aperitur : recitaturgue 
in Antonii domo, quod Idibus Septembribus proximis in Lavicano 


uo fecerat, demandaveratque Virgini Veſtali. Maximae *, 5 Sueton, Jul. 


- | 83. 
And ſo did his Succeſſor after him: | Toy 
Teſtamentum L. Planco, C. Silio Coff. III. Nonas Aprilis, ante an- 
num et quatuor menſes quam decederet, factum ab eo, ac duobus 
Codicibus, partim ipſius, partim libertorum Polybii et Hilarionis, 
manu ſcriptum, depoſitumgue apud ſe Virgines Veſtales—protule- 
runt *, | N | All. Aug. 
N . ny F. 83. 
Te: Aiabyuac br [ Aug uſti] 0 Apsr ©- 8 700% xe a upbeuy h 7118 Egiæg 
legeicov, aig Tapt|ebasſo, annyÞus tic T0 ouvederoy exomvelke, *, TG; p 
yidas o xearnunuueru imeokeavar]o, % welwonoay tv emmxic Te 
ovvedpiu'. * LE | 
Nibil primo Senatus die agi paſſus, niſi de ſupremis Auguſti, Cujus Te- 
amentum inlatum per Virgines Veſtae Tiberium et Liviam heredes 
habutt *, | „„ : 


7 Zonaras X. 
Annal. 38. 


* Tacit. I. 
Annal. 8. 


So of many more: 


In Teftamento Ptolemaei patris heredes erant ſeripti ex duobus filirs 
major; et ex duabus ea quae aetate antecedebat. Haec uti fierent, 
per omnes Deos, perque foedera, quae Romae feciſſet, eodem teſta- 
mento Ptolemaeus P. R. obteſtabatur. Tabulae Teſtament: unae 
per legatos ejus Romam erant adlatae, ut in aerario ponerentur 

| { hae, quum propter publicas occupationes poni non potuiſſent, apud 
Pompeium ſunt depofitae} alterae, eodem exemplo relictae atque 


obfignatae Alexandriae proferebantur“. - 9 Caeſar. III. 


B. Civ. 108. 


 * Teflamentum ejus Druſus a Virginibus Vefalibus quibus commiſſum erat, acceptum ad Se- 
natum detulit : et ubi figilla ab its qui obſignaverant erant inſpecta, recitatum efl audiente Se- 
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natu. 
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Plutarch. in 
Anton. pag. 
124. T. v. 


2 D. Lib. 
XXXI. Lex. 
LXXVII. 5. 
26. 
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And this was the Cafe of M. Antony's Will. As | 
AmTodpegy)e @Y010 go Kæicapæ, 8 re r AvTwiis C:abyuiy £/1V01]6 
uncl, To yelegupive TuvadoTEc. G, avTH WTapy rig Ecuwiot 
wotgbevors, e Kairaup©- air, Au don £4 de PAN Nατνοα, EA 
be avToY Exereuor . VNN 5 
The Hiſtory is this. Antony had depoſited his Will with the Veal 
Virgins. Upon a Rupture between him and Auguſtus, the latter ad 
intelligence where it was lodged: and ſends for it. The De- 
poſitaries return anſiver, that it would be in them a breach of Truſl 
40 give it up: But if He would come in perſon, and demand it, 
They were not ſtrong enough to oppoſe him. The Retigieuſes having 
thus quieted their Conſcience, the Emperor got Poſſeſſion of what he 
wanted; and marking the exceptionable paſſages, laid them before the 
Senate. This was thought a ſcandalous meaſure in Auguſtus, to 
arraign as it were a Man, egy wv eCennby yevectoa pere Thy TeAdOTlIw, 
ſays my Author, for what He was deſirous ſhould be done after 
Bis Deceaſe. 2 8 | Fs 
Donationis praediorum epiſlolam, ignorante filio, Mater in Azde ſacra 
verbis fidet commiſſi non ſubnixam depoſuit, et hiteras tales ad aedi- 
tuum miſit : Inſtrumentum Voluntatis meae polt mortem meam filio 
meo tradi vole *. | „ D 
Sed et tabulas Teſtamenti debebit aut apud eum, qui ex majore parte 
heres eſt, jubere manere, aut in Aede deponi. Nam et Labeo ſeribit, 
vendita hereditate tabulas teſtamenti deſcriptas deponi oportere ; he- 
redem enim exemplum debere dare, tabulas vero authenticas ipſum 
retinere, aut in Aede deponere *. | „ 
Proinde et fi cuſtodiam Tabularum Aedituus vel Tabularius ſuſcepit, 
dicendum eft teneri eum Interdicto“. N | 
De Tabutis proferendis I. nterdifium competere non oportet, fi hereditatis 
controverſia ex his pendet, aut fi ad publicam quaeſtionem pertinet. 
Itaque in Aede facra interim deponendae ſunt, aut apud virum 
rdoneum *. 8 88 1 | 
But there was ſomething like this at Athens: 
Katja rade did TR u Wan Apuvonuxu Oν,G, Babe, xa 
TirmorggTeaA Anois Ilo]apiw, KATA THN EN Tl MH TP. Q. 
ANATETPAMMENHN EKAT EPO AO EIN. e 


* Jux ia haec lego omnia mea Amynomacho Philocratis ex tribu Batenſi et Timocrati Deme- 
tris ex tribu Potamenſi, juxta formam Donationis in acde Martis Deum conſcriptae. 
| | I might 
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I might add, and the occafion tempts me, ſome Obſervations to the | 
foregoing, which may not relate immediately to the Cuſtody and Pre- 
ſervation of Wills in places of Security, but, what is of no little Conſide- 
ration, and of ſome Connection, to their due Execution. Nothing is ſo 
certain in the Roman Eſtabliſhment, as the right, which the PONTIFI- 
CIAL College had in many points of Juriſdiction, and to this Inquiry 
I have aſſigned one whole Chaper of this Treatiſe '. Of theſe ſeveral 7 Above pag. 
are, what with us would be called of an Eccleſiaſtical nature, as that Sec- 


tion abundantly ſhews. It was not the moiſt inconſiderable of theſe 
Powers, that they had a right of enforcing the Execution of ſuch Wills, 


as contained any Legacys or Bequeſts ad pias Car/as, or to Purpoſes of a 


| religious Concern. 


Si defuncto monumentum, conditionis implendue gratia, bonae fidei paſ- 
 feſſor fecerit, poteſt dici, quia voluntas defuncti in hoc ſervanda 
eſt, utique fi probabilem modum faciendi monumenti ſumptus, vel ; 
quantum teftator juſſerit, non excedat, eum, cut a:Jertur bereditas 
_ ?mpenſas doli exceptione aut retenturum, aut actione negotiorum geſto- 
rum repeliturum, veluti hereditario negotio geſto. Quamvis enim 
 ftrifto jure, nulla teneantur actione heredes ad monumentum facien- 
dum, tamen Principali vel Pontiſicali auttsritate compelluntur ad 
obſequium ſupremae voluntatiss. P. 5. z. 50. i. 
will not ſay, that, when the Emperors became Chriſtian, They gave 


this Power to their Biſhops, upon the ſame principles, that the ancient 
Romans gave it their Pont iſices (and yet it looks ſomewhat like it ?), nor o C. r. 3. 28.1. 


will I affirm, that this was the Original of our Eceleſiaſtical Juriſdiction 


in Probates and Adminiſtrations. I refer my Reader for farther ſatis- 
faction upon this laſt Head, to what has been written profeſſedly upon 
that Subject by Selman and Selden. To which He may add the Senti- 
ments of the two great Writers upon the Provincial and Legatine Con- De Tellam, 


5 | A 82 cars 3 c. Item quia, 
ſtitutions : or perhaps may ſee them all comprized in S•inburn . een. ons 


tionem. 


Et: towed way thus far, and examined into fome general © Contiit. 
Has ing cleared my Way th I 8 Othobon. tit. 


principles concerning theſe Succeſſions, I ſhall add a word or two upon , Dehaecut. 


the diſtin& and ſeparate Rules of each of them; the Succeſis ex Teſta- Teitament. 


mento, and the Succeſſio ab Inteſtata, 85 35 


 TESTAMENTVM(or LAST WILL) is thus defined by Modeftinus *, * D. 28. 1. 1. 
Voluntatis noftrae juſta Sententia de es quod quis poft mortem ſuam fler: 


velit. © | | 
One great and principal uſe of a good Deſinition is this, that it may be 


conſidered as a whole Doctrine in Epitome : And thus, I am perſuad- 


cd, all the neceſſary Knowledge upon the Subject of Teftamentt-fattio 


would turn up, by carefully furveying the Terms contained in the De- 


finition before us. Ds BE 
; | A EE 2 | The 
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The Genus is SENTENTIA. By this We are to underſtand, that a 
laſt Will and Teſtament is not, and cannot be, underſtood of every abor- 
tive Wiſh, or imperfe& Thought: but that it is a ſerious and deliberate 
Act, partaking ſomewhat of that Judicial Proceeding, from whence the 
Metaphor is borrowed : A Decree or Determination, built upon Reaſon, 
Judgement, and Examination; which is to operate as Law with thoſe who 
are concerned, and act under it, almoſt in the ſame manner, as Res Fudicata, 
or Reports, are a Rule of Law with a State or People under that Juriſdiction. 

There is a Paſſage in Seneca *, which ſhews the Importance and Solem- 
nity of this Proccedure, and ſupports my Obſervation. WO 


Druid cum ipſo vitae in fine conſtitimus, cum Teſtamentum ordinamus, 
non beneficia nobis nibil profutura dividimus? Quantum temporis 
conſumitur, quam din ſecreto agitur, quantum et quibus demus ? 
Quid enim intereſt, quibus demns, a nullo recepturi? Atqui nunquam 
diligentius damus, nunquam magis judicia noſtra torquemus, quam 
ubi remotis utilitatibus, folum ante oculos honeſtum ſtetit: tamdiu 
offictorum mali judices, quamdiu illa depravat ſpes ac metus, ac in- 
ertiſſimum vitium voluptas. Vbi Mors intercluſit omnia, et ad feren- 
dam ſententiam incorruptum judicem miſit, quaerimus digniſſimos, 
quibus noſtra trudamus: nec quidguam cura ſanctiore componimus, 
| quum quod ad nos non pertinet. Ds 8 

That I may carry on my Alluſion, let it be obſerved moreover that this 
Sentence is not definitive, till the Death of the Teſtator. For till that time 
it is revocable at the pleaſure and diſcretion of the Party himſelf (as the 
Terms Sententia Voluntalis import), and by ſome has been therefore com- 
pared to the Interlocutory Sentence of a Judge, which is ambulatory, and 
may be corrected any time before the Concluſion of the general Proceſs. 
If Reaſon and Judgement have ſo great a Share in this Act, it will fol- 
low of neceſſity, That Children, Ideots, Lunatics, ec. are juſtly excluded 

by general Conſent : That the Profeſſion of this Power of Judgment fre- 
quently makes a folemn part of the Contents at ſetting off, as We have 
ſeen very lately: That the Want of it is a very frequent Plea in Courts 
of Judicature, to invalidate the Force and Efficacy of {uch Deſignations : 


 Andlaftly, That it is very agreeable to Reafon and good Policy, when We 
kind every Community and well regulated Sate agreeing to fix ſome one 


Period of Life, which ſhall determine what is meant by Minority, or In- 
capacity of Judgment. As in this Kingdom no Deviſe of Lands is good till 
One and Twenty. des, 


It is ſaid tobe VOLVNTATIS NOSTRAE. And here it is to be under- 
ſtood, that all Fraud and Violence, all Vis et Dolus (both fo oppoſite to 
this Eſſential Requiſite, the Freedom of Choice, as We have ſeen more 
largely in the Article of MARRIAGE) ſtand excluded, by the very Idea 
which We are taught. to conceive of this Act, and by the Emphaſis of that 


Term 
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Term [w1LL] which in our Language ſtands to denote the whole Proceſs 
and Operation. x7 Ke 
It is hence, that in the Roman Law no Filiugſam. of what Age ſoever, 
was capable of making a Will, ne quidem permittente Patre. For He, who 
Was in Manu et Potejtate alterius, was ſuppoſed to have no Will of his 
own : And that Son in this reſpe& did not differ from the Slave. 
It is upon this Footing alſo, that with that People a Will made in Ca- 
ptivity was not valid: for the Teſtator was not fur Furis, The Will of 
{ſuch Captive moreover was not good, if He ſhould afterwards regain his 
Liberty *. But a Will made before, and the Teſtator dying in his Captivity, P. 28.8 pr: 
| ſhall be good, becauſe by the Fiction of the Cornelian Law, the Heir was 
in before the Deceaſe of the Teſtator. This Diſability does not attend. 28. 6. 28. 
the Captivity by Pirates, etc. becauſe that was not a juſt Captivity, nor did 
it affect their Liberty, as We have ſeen upon a former Occaſion ®% Above, pag, 
This Conſideration moreover involved all ſuch as might have a Will of - | 
their own, but could not expreſs it; and, what was very reaſonable, reach- 
ed to thoſe Wills, which depended on the Wills of other People, Te/tamen- 
ra in alienam voluntatem collata, becauſe it is expreſs in the Definition, 
Sententia Veluntatis NOSTRAE | 
Ilia Inſtitutio, qvos TITIVS VOLVERIT, ideo vicigſa eſt, quod alieno 
arbitrio permiſſa eft. Nam ſatis conſtanter Veteres decreverunt, 
 Teftamentorum Jura ipſa per ſe firma eſſe oportere, non ex alieno | 
arr Sengere”, oo 1.28. f. 32. 
It is hence, that the Will or Meaning of the Teſtator has been called Pr. 
by ſome the Sovereign of the Teſtament, and in all dubious Caſes, has 
been ever looked upon as the Guide and Rule of interpretation. 
The Neceffity of this Freedom and Integrity of the Will was the Care 
and Circumſpection of Solon allo. = 
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* Conſiderate porro, guare, nec, ſiquis orbus eſt, condendi teſlamentt poteſlatem habeat. $i 197: Edit. 
inguit, deliret, aut aegrotet, aut venenum biberit, aut uxeri cb ſecutus, aut ſenio, aut furore, ">" 
aut aliqua neceſſitate fit circumventus, et poteflatem leges negant. 
+, Ace indefinite tamen citra delectum dare indulſit, ſed fi non per morbum, vel medicamentum, 
nec vinculis, vel vi ad/tritius, vel uxoris inductus effet blanditits. Rette atque ordine, improbis 
modis inducaris an vim patiaris nibil ratus intereſſe, ſed dolum vi et voluptatem dolori confe- 
reus, quaſi aeque de ſlatu mentis dejicere homes valcant, _ 
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The Av mentioned by Plutarch, and Demoſthenes, is agreeablc to 
| Spirit of the Roman Law. ur Erd une, 13 TO AEEMOY xααονννννοοp ſays 
[ * Ibid. n. 2. Demoſtben''s in another place. And let me not forget to add, that what 
j the Athenian Law has in regard to Sickneſs and Old Age, ſeems to demand 
a gentle Conſtruction, and to imply that ſuch Sickneſs or ſuch Old Age has 
| damaged the Underſtanding. For bodily ill Health cannot reaſonably of it- 
[| D. 28. 1. 2. ſelf defeat the Execution of the Teſtator's Pleaſure: as Labeo well obſerves *: 


[ In eo, qui teſtatur, ejus temporis, quo teflamentum facit, Integritas 
[ Mentis, non Corports Sanitas exigenda eſt. 


It is pleaſant to obſerve, that wherever this Conſtitution of Solon is re- 
| corded, the Sollicitations of the Wife are not forgot among the invlidat- 
j | ing Circumſtances. But there are other Characters, and other Sollicitors, 
which Solon would have guarded againſt—if He had known them. | 


| It follows in the Definition; that it ſhall be 1v8 A Voluntatis Sententin 

| Which doubtleſs means a Will drawn up, atteſted, declared, and executed 
with all the Solemnities and Obſervations, with all the Rules and Forma- 
litics, that were expected by Law. For that is the true and adaequate No- 

* Abore, p g. tion of TJuſtum, 1c. id quad Jure fit, vel, ſecundum Juris Regi Vila? 

8 For to the Validity of a Will, it is not only neceſfary, that the Teftator 
ſhould be a perſon capable of making it, which is called by Civilians 

1 | Jeſtamenti-Factio Activa, but moreover, that all the F orms 101 Law ſhould 

be | be duly and faithfully complicd with : 


Si guaeramus, an valeat Teſtamentum, in primis animaducrtere debo- 
; MUS, an 1s, qui fecertt teſtamentum, babuerit teftamenti factionem: 
deinde, fi habuerit, requirmus, an Secundum regulas / uris Civilis 


. 28. 1. 4. tejtatus . 
* Above, pag. And becauſe by Law, or Jus, the 8 always meant their own 
* therefore the Wills of Aliens, and all People other than Roman Citizens, 


were excluded the Conſideration of this Definition. And This extended ſo 
far, that Teſtator, W itneſſes, and Heir, were all required to be Romans. 
There is ſomething like it in the Appointment of Solon, though it docs nut 
appcar, that He was quite ſo rigorous, as the laft-mentioned Circumſtance 

ſhews us the Romans were. It is pity we have no more Intelligences left 
us of the Athenian Diſpenſation in this great Article, than what We can 
glean from the few Writers, who have mentioned it incidentally. But 
even that little has not been ſo much attended to, as it deſerved. 

One great Solemnity required to the Execution of a 7% Will, with the 
Romans, was the Atteſtation of it. And indeed the Number of Subſcrib- 
ing Witneſſes, their Condition and other Circumſtances were in this Con- 
ſtitution extremely burthenſome. The Wiſdom of our Eſtabliſhment has 


* Sub aligua neceſſitate canſtitutus, vel in vinculis detentus. 
| e * 
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very diſcreetly reduced the Number to Two for the Deviſes of Perſonal 
E ftates, and Three for thoſe of Land. | 
The Appointment of an Heres, or Executor, was alſo eſſential: a Form 
fo neceflary, that Practice at leaſt if not Law, required That as the princi- 
pal Ingredient. This was the Spirit that was to give Life and Motion to 
the whole, and therefore generally ſtood at the Beginning: 
Qui teſtatur, ab heredis inſtitutione plerunque debet initium facere teſta- 
menti: licet etiam ab exheredatione, quam nominatim facit. Nam 
D. Trajanus reſeripſit, poſſe nominatim etiam ante heredis inſtitu- 


 ttonem filium exberedare. D. 28.5. 1. pr. 


The Definition ends with pos MoRTEM eri velit. Many uſeful Ob- 
fervations may be drawn from this Particular, if it was extended to thoſe 
ſeveral Conſiderations of which it is capable. It is to be noted however, 

that when a Will is called Suprema Voluntas, Vltimum Judicium, etc. it is 
not to be underſtood ſo much in regard to the /aff Will among ſeveral, as 
the Caſe often happens, and where the laſt has a Preference, and indeed a 
Juſt Tile e 8 5 
Non autem omnes tabulas Praetor ſequitur hac parte Edicti, fed ſupre- 
mas, hoc eſt, eas, quae noviſimae ita factae ſunt, poſt quas nullae 
acta ſunt. Supremae enim hae ſunt, non quae ſub ipſo mortis tempore 
FViactae ſunt, ſed poſt quas nullae factae ſunt, licet hae veteres int). b. 45. 11. r. 
But moreover, becauſe it begins to operate, as it were, in ipſo articulo * 
mortis, and has no efficacy whatever before that Lime. Now this Con- 
ſideration which {ſuppoſes it to be the Sentiments/of a dying Man, has a 
farther Uſe ; and that is This: It is imagined to take Place at that parti- 
cular Period (at what time ſoever it was made and executed), becauſe the 
Law ran, That if a Man had a Right to make a Will, and accordingly did 
fo, but afterwards forfeited that Right by a capital conviction, his former 
Will ſhould not take place. 
Exigit Praetor, ut is, cujus bonorum poſſefſio datur, utroque tempore 
Jes teftamenti faciendi habuerit, et cum facit teſtamentum, et cum 


moritur *. | | 5.37 141. 
Si cui aqua et igni interilictum ſit, ejus nec eillud teſtamentum valet, 8. 


quod ante fecit, nec quod poſtea fecerit“. 9D. 29.1.8. 
In Injulam deportati in eadem cauſa ſunt“. 4. 4. Cod 


Theſe Obſervations are rather a Specimen of what may be {truck out 
of this Definition of Mode/tinus, thun intended to. preſent my Reader with 
an accurate View of this great Branch of Roman Legiſlation, ſo extenſive 
in its Nature and Circumſtances. However the great Lines of this Article 
are here ſketched out in ſome degree, and enough may have been ſaid, for 
an Author of Elements only. My Reader (if the Five Hundred and Thirty 
ieh Page of an unpopular Treatiſe has found a Reader) may poſlibly ima- 
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gine, that] had ſhewn a greater Concern for my Bookſeller, fl had been 


more Elementary than I am. 
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But it is a great Advancement in the Knowledge of the Civil Law, to be 
acquainted even with firſt Principles only. For next, as to LEGACIES: by ſee- 
ing that the Heres Teſtament! is the full Repreſentative of the Teſtator, ſtands 
in his Place, and ſucceeds in his Rights (as indeed He does of his Incum- 
brances alſo), We eaſily acknowledge the Propriety of the Expreſſion, when 
a Legacy in a Will was called by the Roman Lawyers, Delibatio Hered:- 


r. atis. It is defined with great Caution by the Emperor. 


Donatio quaedam a Deſuncto relicta, ab Herede praefianda. | 


The uſual Terms of Legacies were Do LEGO. Now this, as it implied a 
Favour or Emolument, was ſomewhat different from the Circumſtance, 


under which the Heres Teſtamenti appeared, who might ſometimes ſucceed 


into a burthenſome, and not necef{arily and altogther, a lucrative, Function. 
As it was directed to the Legatee, Titio Da Lego, and not to the Executor, | 
it differed from a Truſt, or Fidei-Commiſſum, which was ſomething incum- | 
bent upon the Executor to perform, ſome Commiſſion which He was 
bound to execute ; whereas This was entirely an Emolument which the 


Other was titted to receive. 


* Ibid, 


Though this was ſtiled Donatio, it was however, as We ſee, quaedam 5 
Donatio. It was not altogether, purely, and ſimply a Gift or Donation in 
all Senſes of the Word. For Donations were neceſſarily during the Life of 
the Donor, and this could not poſſibly take place till his Death. Indeed 
there was a Donation, which much reſembled a Legacy, and which, to uſe 
the Words of the Emperor, Ad exemplum legatorum redactum eft — per 
omnia fere legatis connumeratum. It was Donatio Mortis cauſa : and 1 it ĩs 


thus defined, 


Cum magis ſe quis velit 1 quam eum cui donat, magi fue eum, 
cui donat, quam heredem ſuum *, 


This is called a Donation in Proſpect, or in Contemplation, of Death, 
by Engliſh Writers. It is not amils to obſerve its . 
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. "RES not yet the full Event of all ; 

Stabb'd in his Palace, 254 your Prince muſt fall, 

Us and our Houſe if Treaſon muſt o erthrotu, 

Better a Friend poſſeſs them, than a Fee. 

4 If Death to theſe and Vengeance Heav'n decree, | 
iches are welcome then, not elſe, to me. „„ 
Till then, retain the Gifts. „„ 
| 10 
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To this Paſſage of Homer let me add one of Xenophon*, r Anab, I. V. 

| | FD SE | pag. 375. Ed. 
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The ſame Story is recorded by Laertius“. _ II. 5r, 
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There is an Inſtance of this alſo in the Alegſtis of Euripides“. v. 1020. 
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| II. 


The s8vCcEsSION INTO THE ESTATES OF INTESTATES is one of the 
moſt uncertain points of Law. I call it uncertain, Firſt, becauſe there 
are not found perhaps two Nations upon Earth, that have fixed upon the 
ſame Method of Conveyance: and, Secondly, becauſe there is ſcarce one, 
but what has at ſome time or other differed even from itſelf. With the 
Romans particularly, the Diſtribution, which prevailed for ſome time, took 
a different turn, even while the Emperor was compiling his Body of Law, 
and the Syſtem of the Novels (the CXVIII® particularly) entirely defeats 
the doctrine laid down in ſeveral Titles of the third Book of the [n/i- 
futes, where that Matter was conſidered, and meant to be eſtabliſhed. 
With the Novels it ſettled. . | 

To contemplate therefore this Queſtion, the Stream of Nature conducts 
us firſt to view Succeſſion in the Order of | 


DESCENDANTS. 


ton * * P — — 


_ 


* Reliquit cum Megabyxo aeditus Dianae, ubi ipſe una cum Ageſilas periculum ſubiturus 
in Coronea preficiſct videbatur : et mandabat, ft ſaluus rediret, ut ſibi reſtitueret; aliter, Deae 
conſecraret. | IV : 

Profectus Epheſum, dimidium auri quad ſecum tulerat, Megabyzs, Dianae ſacerditi, ſer- 
vandum tradit, quoad reverteretur : fin ſecus, flatuam ex eo canfectam Deae conſecrare jubet. 

85 t Muherem hanc mihi ſerves acceptam | 
Donec adducens Thracias equas huc | 
Rediero, interfecto tyranno Biſtonum. | 
Si vero male rem geſſere, quod abjit ! (redeam enim! ) 
Do hanc ancillam tuae fumiliae. 
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3 D. 48. 20. 7. 


K. III. 


IV. V. 


1 . . 
This was the Natural Courſe, and the general Direction of Providence. 
And be it obſerved, that Natural Law is ſaid by Some to be intereſted no 
farther, than in the Succeſſion of thoſe, who claim from under us: and 
that Aſcendants and Collaterals are called in by Civil Law. Which yet 
by others is denied, and, I think, with ſufficient reaſon. However the 
primary Diſtribution of Nature is very apparent. | | © 


Cum Ratio Naturalis, quafi Lex quaedam tacita, liberis parentium 
 bereditatem addiceret velut ad debitam ſucceſſionem eos vocando, 
 propter quod et in Jure Civili ſuorum heredum nomen ets indut} um 

ei, ac ne judicio parentis, niſi meritis de cauſis ſummoveri ab ea 


ſucceſſione poſſunt 


The great Rule of Succeſſion among the Romans, in the Method which 
lyes before us, v/z. the Succeſſion of Deſcendants, is comprized in theſe 
few Reflexions; That (1) Deſcendants, while they laſt, exclude all other 
Relations whatſoever : That (2) there is no Reſpect had to Primogeniture, 
and (3) no Preference in regard to Sex: That there is (4) no Excluſion 
of any ever ſo remote Degree: and laſtly (5) That the Eſtate of the In- 
teſtate makes ſo many general Shares, as there are diftint Heads in his 
immediate Deſcendants. © N EE 

For, as this downward Direction was the primary and principal Re- 
commendation of Natural Law, it followed, that Inheritances could ne- 
ver revert, or be thrown upwards {inter Aſcendentes), nor be turned afide 

inter Collaterales }, as long as any were to be found in the Line Seo, or 
that of Deſcendants, in inſinitum. For the Principle, upon which this 
Succefſion reſted, was the Jus Repraeſentationts, which can not be fairly 
or reaſonably imagined in any other Line than in that, to which We give 
Exiſtence, There is ſomething of Succęſſive in the Idea of Repreſentation, 
{ymething which looks like keeping up an Order or a Series; and though 
to Brothers it may be applied in ſome Senſe, to Fathers and Grandfathers 
it can be applied in little or none. 3 : | 

The Second and Third Particulars, viz. the Diſregard of Sex and Pri- 
mogeniture, in which theſe People differed from moſt others, as well be- 
fore, as after them, are of that arbitrary Conſideration, that little remains 
to be obſerved upon that Diſpoſition. But Natural Equity has a great 
Stroke in the two Laſt, and calls for ſome Regard : 8 e 

That Deſcendants of the Second, Third or Fourth Degree, ſhould be 
raiſed to a kind of Level with thoſe of the Firſt, and not ſtand excluded, 
even while ſome of the Firſt remain: That Children of a Remote Detcent 
ſhould inherit a/ong with the immediate One (I ſuppoſe the Way cleared 


before them) is agreeable to Truth and Juſtice. The Grandchildren, etc. of 


Sempronius by a Son that is gone, ſtand to Semprontus in the place of that 
& EE | | Q 
; | SON. 


"PROPERTY. 


Son. They would have had their Shares through that Father, if He had 


lived ; and repreſent him therefore, or ſucceed to his Rights, now He is 
removed. 3 n 

And hence, becauſe many Children may ſucceed into one Father's Rights, 

it follows, that the Jus Repraeſentationis, which tranſmits the Eſtate of 


Sempronius to his immediate Deſcendants, ſhall undergoe a conſiderable 


Alteration in thoſeD: ſcents or Generations that ſollow after. Though Sen- 
pronius may be repreſented by any Number of Children indifferently, and 
cut into ſo many Shares accordingly, yet will each of thoſe Children be re- 
preſented by their whole Families; not by ſo many diftin&t Heads of Chil- 
dren, as Sempronius was, but by all their Children collectively (let their 
Number be what it will) laying, as it were, their Heads together to form 
one common Stoc. For all thoſe Grandchildren gregatim, have that 
| Right in common, not ſeparate to Each, which their Father had to Him- 

Jeljf. And this is called Succeſſio in Stirpese the Other, when All ſhare 

alike, in Capita. Thus in the Scheme, . 


D. E. 
The Eſtate of Sempronius A will be divided into two equal Parts, 
and B and C will each be Heirs ex Semiſſe. But ſuppoſing that C is 
gone before his Father, then ſhall B ſtill be Heres ex Semiſſe, and D and 
E ex Qyadrante, each. Or put the Caſe | 
: : A. | 


that C and D ſhould both be gone, and D be repreſented by F. G and IT. 


then will B as before be Heres ex Semiſſe, E ex Ruadrante, and F. G 


and H will ſucceed each of them ex Vncia. Or put the cale, that E is 
Dead without Iflue alſo, then will F. G and H be each of them Heres 
ex Sextante. : | | | | PETS 

But, taking leave of Deſcendants, ſuppoſing that Sempronius dyes In- 
teſtate, without Heirs of his Body, We are then directed to the Confide- 
ration of St | 

| ASCENDANTS. 

Though this may be againſt natural Order, it is not againſt natural 
Affection. And I think therefore that Doctrine is not to be admitted, 
| | 5 Yyy 2 which 
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which mau.ains, that Parents had no Right to the Goods of their Chil- 
dren, dying Childleſs and Inteſtate, unleſs they had been relieved by the 
f "wn pag. Civil Law. We have ſeen? what Title the indigent Father has to a 
707: IF Maintenance, and the ſame Way of reaſoning will ſerve in the one caſe 
See Gotho- as well as the other“. | 5 | | : 
fred, a4 No. And when St. Paul faid*, The Children ought not to lay up for the Pa- 
&.2 rents, but the Parents for the Children, it is ſpoken with a view to the ordi- 
2 Cor. XII. nary courſe of Providence. It is the Rule, without regard to the Exception. 
i But I obſerved, that this 1s up the Stream, and againſt the common or- 
der of Succeſſion. And the Ancients always gave it that melancholy Conſi- 
deration. We find it aconſtant matter of Complaint in their funeral Sorrows, 
when ſuch Calamities befel them. TVRBATO ORDINE MOoRTALIT A- 
TIS——PARENTES FILIO CONTRA ORDINEM—— ET QVOD MISER=- 
RIMVM EST MATER FECIT FILIAE 
FYNCTO —PARENTES MALE IVDICANTIBVS FATIS SVPERSTITES — 
MEMORIAM POSVYERVNT CONTRA VOTVM QVOD FILIVS PATRI 
FACERE DEBVERAT IPSE FECIT AEQVIVS ENIM FVERAT vos HOC 


6 


3 Gruter, MIIII FECISSE —— QVAE PRIOR DEBVI MORI *—— are the common 
ET -- ** Expreſſions upon this Occaſion. | 


To give theſe Conſiderations ſome little Attention. 
ru. is the Language of the Poet”, 
Id. 101. ; g 
Di precor hoc jubeant, ut, euntibus ordine fatis, 85 
Ille meos oculos comprimat, ile tuos. | 


*D.5.2.t5- And of the Lawyer alſo*: 
Pr . | F R | * : : 
Nam etſi parentibus non debetur filiorum hereaitas, propter votum pa- 
rentium, et naturalem erga filios caritatem, turbato tamen ordine 
mortalitatis, non minus parentibus, quam liberis pie relinqui debet. 


Thus the Inſcriptions :: 
ANTONIVS SEVERVS A VILA HIC IACE FT 
SINE ANIMA MISERABILI FAT O VI VIXIT 
ANNOS BISSEN OS ET SEX MENSES CVI VOTA 
ERANT VT PARENTIBVS ISTA PARARET 
SET MORS IMMATVRA FECIT VT FACERENT 
DCLXLX. 4. ; : | | | 
Another remarkable Expreſſion is contra votum, as We have juſt ſeen 


7 2. - 8 1 Fe . | 
. from Papinian. And ſo the Inſcriptions run, 
26. 1. | | | 5 

38. 6. 7. 1. F | MOTA- 


38. 2. 50. 2. 


ORDINE RETROGRADO DE- 


PROPERTY: | 1 
MOTARIAE P. F. PIISS. 
MASCELLIO F. FELIX ET 

TVTATIA CRISPINA 


_ FILIO.DVLCISSIMO 
MEMORIAM POSVERVNT 


CONTRA VOTVM * 7 3 Gruter. 
DCXCVI. 
Thus we read in Plutarch. i 10. 
i 9 in Vita Ca- 
H rA ruf KATAPAN „ N EYXHN Nef. 70, 78 07 UTEp 7 G- tonis Maj. 
 ArTeEwv 1 


Al it is not to be Joubtes: but that, from this Strain of Affection, and 
this Parental SVPERSTIT1ON, that ag me has gained its . 
uo.” 


Qui fotos dies precabantur, et 3 ut ſui ſibi liberi 52 perflites 
| x Cic. II. de 
ent, Superſtitigſi ſunt appellati, quod nomen paſtea latius . ND. 28. 


L. SPERATI DESIDERATI ADVLESCEN 
IIS SPEI ET PIETATIS INCOM PARABI 
LIS SPERATI HERMODORVS ET IVLIA 
NA PATRES MALE IVDICANTIBVS | 
FATIS SVPERSTITES POSVERVNT*. 2 Gruter. 
DCCVIL 5. 
Non eft ignotum, abs Te Perſonam patris Tui geſſeris: quem non 
minus quam liberos dilexiſti: excepto eo, quod non optabas ſuper- 3 Senec. de 


ſtitem . Conſolat. ad 


Plautus begins his Afnaria with a memorable Paſſage : 


Sicut tuum vis unicum gnatum tuae 
Supereſſe vitae, /o/þitem et ſuperſtitem! 

Ita te obteſtor, per ſenectutem tuam, 
Perque lam quam tu metuts, uxorem tuam, 
Siquid med er ga tu hodie falſum dixeris, 
Vt tibi ſuperſtes uxor actatem ſiet, 

_ Atque illa viva vivus ut peſtem oppetas. 


The Superſtition in this Paſſage, between the Caſe of the Son, and of the 
Wite, is conſiderably ditterent. 

And laſtly, this leads me to recommend a new word to the 3 
( do not recommend the Age of it): 
M. L. FLORVS M. FL. F. M. L. FL. PRONEPOS INFELI 
CISS. PARENS AFFLICTVS PRAEPOSTERITATE 


W 7 , "yy a eas 


* Hujus Mater, exſecrationem, non votum, duxit, ipſum ſuperflitem relinquere. 


NAT.. 


Marcum. init. 


mn pt rn os. 
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NAT. HV. FILIVM VN. H. COND. QVEM IMPORTVNA 
MORS ADEMIT PRAEREPSITQVE SENII BACVLVM 


_CVIIAM DEFESSA AETAS ADNITENS PERBREVES 


ANNOSSS. ALLEVABAT. HVNC ANTE MORS ADSEQVITY R 


_QVAM iTRETE>S LACHRIMAE DESERVERINT. 


* Gruater, 


DCLX AXIV 


*D.38.6.7.1. 


NOTA POST ; 


Praepsfteritas is a very uncommon Expreff on, and I believe a barba- 
rous one, But the Idca it repreſents, 1 18 very ſuitable to our Subject. 

It is upon all theſe Accounts, that the Succeſſion of the Parent into 
the Eſtate of the Child is always attended with theſe unfavourable Ex- 


preſſions, Luctusſa Hereditas®, Luctugſa Portio“, Triſte Lucrum*, Durae 
« Fortunae folatium*, Trijlis Sucegſſio. And it was imagined by Lawyers 
to pals i Or bitatis 3 There is a Law often quotes __ this 


Occaſion : 


Non fic Parentibus Liberorum, ut Liberis Parentium debetur Here- 
ditas : Parentes ad bona liberorum Ratio miſerationis admittit, ” 
beros naturae fimul et parentium commune votum*, _ 


To ſettle therefore the Rules of Succeſſions in Linea Aſcendente, therc 
are two Caſes to be ſuppoſed poſſible, 


I. Either there are no Collaterals babes: II. Or there are, 


I. It there are no Golleterals,: then the Succeſſion of the Inteſtate's 
Eſtate, dying, as we ſuppoſe, childleſs, reverts in that melancholy Order, 
We have been juſt obſerving, and falls to his Father and Mother, or to 
either of them ſurviving, to the Excluſion of every Body above. 

For it muſt be obſerved, that here is no Jus Repraeſentationts ; which 
I obſerved followed the Order of Nature and of Blood, and is conſtantly 
imagined downwards. Therefore, contrary to what was found to be the 
Rule in Deſcendants, here every nearer Degree excludes the remoter, and 

even the Mother ſhall exclude the Grandfather. 


II. But if We ſuppoſe Collaterals to be left along with Aſcendants, the 
Succeſſion ſhall be divided. And put the caſe, that there is left a Father 
and Mother, a Brother and Siſter, all the Four ſhall ſucceed in equal Por- 
tions. However. ſome Caution is neceflary to be obſerved, and theſe 
Rules are not to be forgotten. : 

(1). Collaterals never can exclude Aſcendants, even in the remoteſt 


Degree. For the Preference is with the Aſcendants; and Collaterals 


can only ſhare, not exclude. 
2). The Collaterals that ſhare with Aſcendants muſt be Brothers, or 
Brothers Children at fartheſt. No one can be admitted to a Dividend 05 
| 5 wo yond 


3 
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yond that Degree, Fos as before, the Preference is properly with hs 


Aicendants ; Brothers were not called in till late in Law, vzz. by the 


cx VIII Novel, and Brothers Children ſtill later, vs. by the cxxv11'h, 


(J). The Succeſſion of Aſcendants alone, of Aſcendants joined with 


Brothers and diſters of the whole Blood (for the Half Blood is excluded) 
is, as was obſerved, in Capita. but the Succeſſion of Brothers and Siſters 
Children, in Concurrence, is in Stirpes, n they repreſent their Pa- 
rent, and Many may repreſent One. 


The laſt Conſideration regards 
| COLLATERALS. 

And here We ſuppole, that no One is left either in the Aſcending or De- 
ſcending Line whatever. I can imagine 

1. Brothers and Siſters alone. 

2. Brothers and Siſters together with Brothers and Siſters Children. 

3. Brothers and Siſters Children alone. 

I. Brothers and Siſters alone, of the whole Blood, ſucceed i in Capita, to 
the Excluſion of the Half Blood. 

2. Brothers and Siſters Children, concurring with Brothers and Siſters, 
ſucceed in Stirpes. 

3. Nephews alone ſuccceds in Capita, non in Stirpes : for they ſucceed 
(now) in their own Right, and not by Repreſentation. 

The Half-Blood ſucceeds for want of the Whole Blood, regularly and 
uniformly, in the manner of the whole Blood. And becauſe the Half- 
Blood is called into the Succeſſion in failure of the Whole, it will fol- 
low, that a Nephew of the Half-Blood ſhould exclude an Uncle of the 
Whole. Becauſe the Uncle's Wight only commences, when Repreſenta- 
tion ceaſes. 

In a Concurrence of Half-Blood, viz. when Brothers, etc. by the Fa- 
| ther's Side ſucceed along with Brothers by the Mother's dide, the Rule of 

Law is, that They ſucceed ſeparately into the Goods of the ſeparate es: a 
and into the common Goods in Common. 


If none of theſe are given, then the next Relation indifferently „ Tucceeds 
in order of Proximity. For the Jus Repraeſentationis ig ſpecitic, not ge- 
neral; it is extended to Brothers Children, but goes no farther. Thus the 
Uncle of the Inteſtate would be excluded by the Nephew, becauſe the Ne- 


phew by this Right of Repreſentation is, as it were, in the Entail : But 


the Uncle of the Inteſtate would not be excluded by a Son of that Nephew. 
For the Right of Repreſentation being now ſtopt, the Uncle is nearer in 


Degree, than the Brother's Grandſon. 
ff there be two next Kindred of equal De, oree, They are equally in- 
| led to the Succeſſion, whether on the F ather $ lde, or on the Mother's, 


and ſucceed i Capita. 
NL Theſe 
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Theſe are the general Principles of Juſtinian's laſt Regulation upon this 
Head. But in many of theſe Diſtributions which ſtand ſo far removed 
from natural Right: where the Stream of Blood muſt run but cool, and 


languid; where it is impoſſible to ballance the Affection towards one Re- 


lation, with the Affection towards another, by Principles of Nature; there 
Human Invention has inſinuated its Aſſiſtance, and that is one great Rea- 
ſon of what I obſerved above, viz. that no two Nations can ever be 


found that agree in theſe delicate Circumſtances. 
In the modern Law again, a great deal depends upon the Diſtinction into 


Real and Perſonal Eſtates, which the Roman Law knew nothing of. This 


was agreeable to the Genius of our Anceſtors, who diſtributed their Lands 
in Fee, and expected ſome Emolument in Return. As the Saxons therefore 
were perpetually loading Deſcents with Services, and of conſequence were 
led to direct thoſe Deſcents where thoſe Services were likely to be main- 
tained with the greateſt Vigor and Advantage; This, I ſay, is the faireſt 
Reaſon, and looks likely to be the true one, why the Father cannot ſuc- 
ceed (in this Kingdom) into the Landed Eſtate of his Son. Becauſe He 
cannot be ſuppoſed in a Condition to perform the Service that is expected 
from it. It was one Reaſon given in the Feudal Law, for the Excluſion 


of Daughters, Qua Filiae ſervitia praeſtare non poſſunt. 


I have here exhibited what I profeſſed, viz. an Account how this Diſ- 
tribution ſtood by Civil Law: I am ſenſible it deſerves a fuller conſi- 
deration, and it might be uſcful, to bring it into compariſon with the 
Diſtribution of other States, who have laid themſelves out upon the Equity 
of aſſigning the Order of Succeſſions: In which ſome have been pretty 
ſucceſsful. But of this hereafter ; if that Hereafter ſhould ever come, 
when I ſhall be called upon to improve theſe ELEMENTS into a Syſtem, 


and theſe INSTITUTES into a Digeſt. 


P. S. What follows has a connection with the Chapter of SENATVS- 


Above, pag. CONSVLTVM,, and finds a place, with my Obſervations upon it, at the 
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Inſtance of a great Authority: an Authority, which has the beſt Title to 
my Obedience, and which I obey with a Pleaſure equal to my Duty. 
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MVSEI CAESARET VINDOBONENSIs. 


MARCIVS. L. F. S. POSTVMIVS. L. F. COS. SENATVM CONSOLVERVNT. N. OCTOB. APVD. AEDEM 
DVELONAI.SC.ARF.M.CLAVDI.M.F.L.VALERI.P.F Q.MINVCL.C.F.DE.BACANALIBVS QVEL.FOIDERATEIL 
ESENT.ITA.EXDEICENDVM. CENSVERE. NEIQVIS. EORVM. SACANAL. HABVISE.VELET. SEI. QVES 
ESENT. QVEL. SIBET. DEICERENT. NECESVS. ESE. BACANAL. HABERE: EEIS. V TEI. AD. PR. VRBANVM 


5 ROMAM. VENIRENT. DEQVE EEIS. REBVS. VBEI. EORVM. VTR. A. AVDITA. ESENT. VTEL. SENATVS 


NDSTER. DECERNERET. DVM NE. MINVS. SENATORBVS. C. ADESENT. guomeA. RES. COSPLERETVR 
BACAS. VIR. NEQVIS. ADIESE. VELET. CEIVIS. ROMANVS. NEVE. NOMINVS. LATIN. NEVE. SOCIVM 
QVISQV AM. NISEL PR. VRBANVM. ADIESENT. ISQVE. DE. SENAT VOS. SENTENTIAD. DVM. NE 
MINVS. SENATORIBVS. C. ADESENT. QVOM. EA. RES. COSOLERET VR. IOVSISENT. CENSVERE 


10 SACERDOS. NEQVIS. VIR. ESET. MAGISTER. NEQVE VIR NEQVE. MVLIER. QVISQYV AM. ESET 


NEVE. PECVNIAM. QVISQVAM. EOR VM. COMOINEM +4ABVISSE. VELET. NEVE. MAGISTRATVM 

NEVE PROMAGISTRA'TVO. NEOVE. VIRVM. zeque ms/IEREM. QVIQV AM. FECISE. VELET | 
NEVE. POSTHAC INTER. SED. CONIOVR A/ neve COMVOVISE. NEVF. CONSPONDISE 

NEVE CONPROMESISE VELET. NEVE. QVISQVAM FIDEM INTER. SED. DEDISE. VELET 


15 SACRA. IN. DQVOLTOD. NE QVISQV AM. FECISE. VELET. NEVE. IN. POPLICOD. NEVE. IN 


PREIVATOD. NEVE. EXSTRAD. VRBEM. SACRA. QVISQV AM. FECISE. VELET. NISEI 

PR. VRBANVM. ADIESET. ISQVE. DE. SENAT VOS. SENTENTIAD. PVM NE. MINVS 

SENATORIBVS. C. ADESENT. QVOM. EA. RES. COSOLORETVR. IOVSISENT. CENSVERE 
HOMINES. PLOVS. V. OINVORSEIT. VIREI. ATQVE. MVLIERES. SACRA. NE. QVISQVAM 


20 FECISE. VELET. NEVE.INTER. IBE!. VI REI. PLOVS. DVOBVS. MVLIERIBVS. PLOVS. TRIBVS 


ARFVISE. VELENT. NISEL. DF. PR. VRBANI. SENATVOSQVE. SENTENTIAD. VTEIT. SVPRAD 
SCRIPT VM EST. HAICE. VTEI. IN. CONVENTIONID. EXDEICATIS. NE. MINVS. TRINVM 
NOVNDINVM.SENATVOSQVE.SENTENTIAM. VTEI.SCIENTES. ESETIS. EORVM | 
SENTENTIA. ITA. FVIT. SEI. QVES. ESENT. QVEI. ARVORSVM. EAD. FECISENT. QV AM. SVPRAD 


25 SCRIPTVM. EST. EEIS. REM. CAPVTALEM. FACIENDAM. CENSVERE ATQVE VTEI 


HOCE.IN. TABOLAM. AHENAM. INCEIDERETIS.ITA.SENATVS. AIQVOM. CENSVIT 
VTEIQVE. EAM. FIGIER.IOVBEATIS. VBEI. FACILVMED. GNOSCTER. POTISIT. ATQVE 
VTEI. EA. BACANALIA.SEI. QVA SVNT. EXSTRAD. QV AM. SEI. QVID. IBEI. SACRI. EST 
ITA. VTEL.SVPRAD SCRIPTVM EST. IN. DIEBVS X. QVIBVS. VOBEIS. TABELAL DATAI 


30 ERVNT. FACIATIS, VTEL. DISMOTA. SIENT IN AGRO, TEVRANO. 
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FF*nr SENATVS CONSVLTVM, of which I have here exhi- 
bited an exact Copy, is very curious, in point of its high Anti- 
quity, and no leſs valuable, in regard to its Contents. 
It was firſt publiſhed by Jacobus Gronovius, before his Edition of Ci- 
cero 1692, froma Copy, which He had from the Library of Joh. De Mitt. 
He was followed by Fabretti, who inſerted it in his Inſcriptions”, 
A. 1699, according to a Copy, which He received from Auguſtinus 
Scilla a Painter. | ] | 
Theſe Tranſcripts alone were the Exemplars (for no other ſeems to 


He gave of the ſame Author, A. 1710 *, and Scipio Maffei in his 1toria 
Diplomatica. A. 1727*. 1 | 
In the Year 1729, that excellent and accompliſhed Civilian, Corn. van 
 Bynkerſhoek, who appears not to have been Maſter of a correcter Copy, 
than the foregoing, publiſhed it a-freſh with a ſuridical Comment, in- 
titled De Cultu Religionis Peregrinae, following the Tenor and Subſtance 
of the Decree (which led him, as a Lawyer, to conſider the Queſtion of 
TOLERATION) but not neglecting other Conſiderations of it. 
Thus was it often publiſhed, without any Voucher for its Authority, 
not very correctly at firſt, and leſs fo afterwards, as the Errors multi- 
plied by Tranſcribing. The Hiſtory of it is this : About the Year 1640, 
a Copper-Plate, on which were the Contents I here give literatim, was 
dug up in the Territories of J. Bapt. Cigala, in the Kingdom of Naples; 


have been publicly known at that Time), which Hearn made uſe of, 
in his Edition of Livy, A. 1708 *, Le Clerc after him, in an Edition | 
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and lay for ſome time neglected with that Family (excepting the Copies | 


Which had been taken of it, as we have ſeen juſt now) till about the 
Year 1727; when the Original was preſented, by a Deſcendant of that 


Nobleman, to the Imperial Library at Vienna, where it now remains. 


In the Year 1729, Matthaeus Aegyprius, a Neapolitan, gave it the pub- 


lic from this Original, with a very curious Critical Commentary.. Part 
of which Commentary (it is to be lamented, not the whole of it, for the 


Book is ſcarce with us here: I could never procure a Sight of it) was 


reprinted in the VII'h Volume of Livys, ſet out by Drakenborch A. 
1738—1745, and is attended with a delicate Fac Simile of the Original 


pag. 197. - 


Inſcription, from whence I have taken my Copy in the foregoing Page. 


The Obſervations of Aegyprius are extremely valuable, explain ſeve- 
ral Points in the Roman Language and Orthography, and are of Uſe 
in illuſtrating the Hiſtory of that memorable Event“, which gave Oc- 
caſion to this very valuable Decree. 


When I have added, that Funccius in the Year 1735, reprinted this 


Lie. 
XXXIX. 
8.—19. 


Inſcription in his Origines Linguae Latinae”, and Muratori in the No- T. I. pag. 


vus Theſaurus Inſeriptionum at Milan 1739, 1740. I have given the 5 


P. bL XXVII. 


whole of its Hiſtory, as to the Subject of Publication. 
| i GEES © | L now 


P 
* / 


. * 8 
IEG n © VOOR K * — 
4 — ante * 
, +" Cats "fv "ARSE: 
= — 9— — by 


9 

4 
5 
5 
1 
# 4 


.,v 
bas on 1 In 8 * IIEIIGG ET 
— * * [3 3 
= — — mrs 1 7 > . 
- er 


. —— 9 gs are ns 


8. C. MARCIANVM. 


1 now tranſcribe it in the popular Method, and in a more modern 


| Orthographz , for the greater eaſe of my Readers: 


[R. Marcius Luci Filius, Spurins Poſſumins Lucii Filius, 
Conſules, Senatum 1 8 8 8 Monis Octobris 9 aeden: 


Bellonac 


{Scribendo adfuerunt M. Claudius Marci Filius, Lucius V. alerius Publii 
Filius, Q, Minucius Caii Filius} 


DE BACCHANALIB VF. 


V foederati cfſent, ita edicendum cenſucre. Ne quis eorum Bacchanal 
habuiſſe velit x. Si qui efſent, qui ſibi dicerent neceſſe e Bacchanal 
habere, ns uti ad den Vrbanum Romam venirent, deque its rebus ubi 
eorum verba audita ens, uti Senatus noſtor decerneret: dum ne minus 
Senatoribus Cent um adefſent, quum ea Res conſuleretur. 

Bacchas Vir ne quis adiifſe velit Civis Romanus, neve Nominis Lars, 
neve Sociorum quiſquam, uiſi Praetorem Vrbanum adigſſent, iſque de Sena- 
tus ſententia, dum ne minus Senatoribus . Centum adefent, guum ea res 
conſuleretur, Julſilſent, cenſuere. | 55 

Sacerdos nequts vir eſſet, Magiſter neque mee Mabier gurſquam ęſſot, ne- 
de pecuniam quiſquam eorum communem habuiſſe velit, neve magiſtratum, neve 
pro magiſtratu, neque virum, neque mulierem quiſpuam feciſſe velit ,neve poſthac 
inter ſe conjuraſſe, neve convoviſſe, neve conſpondiſſe, neque compromiſiſſe velit, 
neve quiſquam fidem inter ſe dediſſe, velit. Sacra in occulto ne quiſquam feciſſe 
velit, neve in publico neve in privato, neve extra urbem ſacra quiſquam feciſſe 
velit,nifiPraetorem Vrbanum adlliſſet, iſque de Senatus ſententia, dum ne minus 
Senatoribus centum adeſſent, quum ea res conſuleretur, julſilſent, cenſuere. 

Homines plus quinque umiverſi viri atque mulieres ſacra ne quiſquam fe- 
ciſſe velit, neve iuteribi viri plus duobus, mulieribus plus tribus, adfulſſe ve- 
lint, niſi de Praetoris Vrbani Senatuſque ſententia, uti ſupra ſcriptum eſt. 

Haecce uti in Conventione edicatis ne minus trinum nundinum, _— 

ententiam uti ſcientes efſetis, eorum ſententia ita fuit. 

Si qui eſſent, qui adverſum ea feciſſent, quam Supra ſeriptum eft, tis rem 


capitalem faciendam cenſuere. 
Atque uti hocce in tabulam ahenan bird ert ita Senatus acguum confi, 


V tque eam figi jubcatis, ubi facillime noſct polſit. 
Atque uti ea bacchanalia fiqua ſunt, extra quam fi guid ibi ſacri eſt, ita 


utt ſupra Seriptum eſt, in diebus decem quibus vobis tabellae datae erunt, 
Jaciatis uti diſmota ſient in agro Teurano. 


* — 
2 _—_ » 


a RY 
— — 


* The word in the third Line of the Inſcription VELET may poſſibly be lle, not velit. 
For the Or hography of that Age conſiſted in uſing ſingle Letters for double ones, as well. as 
in uſing ihe E fur the J. And I am the rather inclined to tais, upon ſecond thoughts, becauſe 


e have ESET, I. 10. in the fame conſtruction, and which ad mits of no Doubt, or Ambiguity. 


After 


E 8. C. MARCIANVM. 
After I have preſented my Reader with the Text, He will reaſonably 
expect the Comment. | | 


And firſt for the Hiſtory of it : REN 
Ihe Bacchanalian Myſteries, a Scheme of Greek Extraction, had late- 
ly made their Way into Rome. The main ingredient in them, in order 
to practiſe upon the Weakneſs and Curioſity of the Vulgar, was the Poſ- 
ſeſſion of a Secret, communicable to None but the Initiated : They were 


gilded over with ſome Profeſſions of a religious Worſhip, to ſupport 


549 


their Credit: and in a ſhort time, became the Faſhion. And that perhaps 


revailed over every other Conſideration beſides. Theſe Meetings con- 
tinued for ſome time, poſſibly, inoffenſive. But when the Numbers en- 
creaſed, and neither Sex ſtood excluded from the Society: when they laid 
themſelves open to all the Inſinuations of Intemperance, the Suggeſtions 
of Opportunity, and the Authority of Example, It became the Scene of 
the greateſt Horror, Debauchery, and Profligacy, that is to be met with 
in the Records of any Age or Country. I ſhould be concerned to ſee fo 
valuable a Writer, as Z7vy, ſuffer by a bad Tranſlation, and have there- 
fore ſet before my Reader that Deſcription, as it ſtands in the Original!. 


Graecus ignobilis in Etruriam primum venit, nulla cum arte earum, quas 
multas ad animorum corporumque cultum nobis eruditiſſima omnium Gens in- 
vexit; Sacrificulus et Vates: nec is qui aperta religione 1 et quae- 
tum et diſciplinam profitendo animos horrore imbueret, ſed occultorum antiſtes 
facrorum. Initia erant, quae primo paucis tradita ſunt : deinde vulgari 
coepta per viros muliereſque. Additae voluptates religioni vini et epularum, 
quo pluriuin animi illicerentur. Quum vinum animes, et nox, et mixti fe- 


"XXXIX. 8, 


mines mares, aetatis tenerae majoribus, diſcrimen omne pudoris exſtinxifſſent, 
corruptelae primum omnis generis fieri coeptae, quum ad id quiſque quo na- 


tura pronioris libidinis efſet, paratam voluptatem haberet. Nec unum genus 
noxae, ſtupra promiſcua ingenuorum feminarumque_erant : ſed falli teſtes, 
falſa figna, teſtimoniaque et indicia ex eadem officina exibant. YVenena indi- 
dem inteſtinaceque caedes : ita ut ne corpora quidem interdum ad ſepulturam 


exſtarent. Multa dolo, pleraque per. vim audebantur. Occulebat vim, 


guod prae ululatibus, tympanorumque et cymbalorum ſtrepitu, nulla vox 
quiritantium inter flupra et caedes exaudiri poterat. Hujus mali labes ex 
Etruria Romam, velut contagione morbi, penetravit. Promo urbis mag- 
nitudo capacior patientiorque talium matorum ea celavit « tandem indicium 


hoc maxime modo ad Poſtumium Cof. pervenit—— 
And a little below': | 
Primo Sacrarium id jeminarum fuiſſe, nec quenquam virum eo admitli 
folitum. Tres in anno ſtatos dies habutſſe, quibus interdiu Bacchts mitiaren- 
fur. Sacerdotes invicem matronascreariſolitas. Pacullam Miniam Campanam 
ſacerdotem omnia, tanquam Deum monitu, immutaſſe. Nam et viros eam 
primum ſuss filios initiaſſe, Minium, et Herennium Cerrimos. Ft nocturnum 


facrum ex diurno, et pro tribus in anno diebus quinos ſingulis menſibus dies 
N | initiorum 


53. 
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+Valer. Max. 
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„Id. VI. 3. 


Tertullian. 
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8. C. MARCIAN VM. 
initiorem fecifſe. Ex gue in promiſcuo facra nt, et permitxti vir  feminis, er 
noctis licentia acceſſerit ; nihil ibi facmorts, nhil flagitii praetermſſum. 
Plura virorum inter, ſeſe, quam ſeminarum efſe tupra. Si gui minus patien tes 
dedecoris fint, et pigriores ad facinus, pro viclimis immolari: nhil nefas 
ducere, hanc ſummam inter eos re/igionem efje : Viros velut mente capta cum 

Jattatione fanatica corporis vaticmart, matronas Baccharum habitu crinibus 
paſſis cum ardentibus facibus decurrere ad Tiberim, demiſſaſpue in aquam 
faces (quia vivum ſulphur cum calce infit ) integra Hamma efferre. Raptos a 
Dus homines dici, quos machinae illigatos ex conſpectu i in abditos ſpecus abri- 
Piant. eos effe, gui aut conjurare, aut ſociars facinoribus, aut Auprum pati no- 
luerint. Multitudinem ingentem, alterum jam prope populum eſſe in his no- 
biles quoſdam viros feminaſque. Biennis proximo inſtitutum eſſe, ne quis major 
viginti annis initiaretur. Captari aetates et erroris et Atupri patientes. 


It is not of abſolute Neceſſity in this Place to deſcribe the Steps by 
which this Affair came to the Knowledge of the Conſul. That is cir- 
cumſtantially told by my Author, in a very affecting Relation, which 
every one of my Readers, I am ſatisfyed. will turn to, before He at- 
tends me any farther in this Subject. He will meet there with the 
diſcreet and ſteady Meaſures, by which that Magiſtrate managed the 
Diſcovery : his great Conduct and Reſolution in cruſhing this moſt 
abominable Society : a very pathetic and ſpirited Addreſs to the People 
upon the Occaſion : and laſtly the Reſolutions of the Senate, which pro- 
duced this famous Decree, the Subject of my preſent Conſiderations. 

There are other Authors beſides Livy, who mention this Event. 


Quo in genere ſeveritatem Majorum Senatus vetus Auctoritas de Bac 
chanalibus, et Conſulum, exerc: itu adhibito, Ryneſtro Anznadver fio- 
que declarat®. © 


Becchanalium "lt RS mos HOUUS 22 ulis, cum ad pernicioſom ve- 
faniam iretur, ſubiatus eſt *. 


Conſimili ſeveritate Senatus poftea uſirs Sp. Poſtumio Albino, et 9. 
Marcio Philippo Cofs. mandawvit, ut de his, quae facris Bacchanalium 
mceflu uſae fuerant, inquirerent. A quibus cum multae efſent da- 
mnatae, in emnes ceguati intra domos animaduerterunt ; lategue 
fatens opprobrii defermitas ſoveritate ſüpplicii emendata oft. Qua 
quantum ruborts Civitati noſtrae mutieres tus fiter ſe gerendo N= 
culſerant, tantum laudis graviter punitae adtulerunt”. 


Liberum Patrem cum myſterits furs Coſs. Senatus auctoritate non mods 
Ir be, wy Univer Ja Lalia elminaverunt” 6 | 


Bacchohalia fummea celebrantur mſania. Vbi Varro ipſe confitetur, a 
Bacchantibus talia fieri non potuiſſe niſi mente commota. Haec ta- 


men poſtea diſplicuerunt Senatui ſaniori, et ea juffit auferri. 
| And 


S. C. MARC IAN VM. „5 
And again 2 | I», „XVIII. 13. 
Et tamen ejus velut Dei nomine per immundos daemonas Bacchanalia | 
Sacra, vel potius Sacrilegia, ſunt inſtituta, de quorum rabioſa tur- 
pitudine poſt tam multos annos fic Senatus erubuit, ut in urbe Ro- 
mana efſe proluberet. | 


The old and valuable Scholiaſt * Juvenal alludes to this Hiſto- 
oF allo :7 A II. Sat. 


3. 
Qui Curios Amulan t, et Bacchanalia vivunt. 


Criminoſe vivunt : id eft, qui ' ſub figmento ſeveritatis ſunt impudici. 
Nam Sacra Bacchanaha ex iis condemnata ſunt, cum probatum 
et Senatui honeſti — 3 ad Stimulae Deae lucum faede 
adulterari. 


Before We leave this Paſſage, it may be proper to obſerve, that inſtead 
of ex lis, which is in the vulgar Text of this Gloſs, and ſignifies nothing, 
We ſhould ſubſtitute EX S. CJ O, meaning the Decree before us. This 
was the Sagacity of Pitbocus, whodeſerves ſo well of Juvenal and his Scho- 

liaſt: though ſome may prefer his ſecond Thoughts, viz. EX XII: the 
XII. Tables, the old Conſtitutional Law of the Country, upon which the 

Senate formed this Decree. That ſuch Meetings as theſe were forbidden 
by the Law of the XII. Tables, We have the Authority of Portius Latro, 
in his Oration againſt Cataline, if that Oration be of any Authority: 


Primum XII. Tabulis cautum efſe cognoſcimus, NE M IN VRBE 
- COETVS NOCTVRNOS AGITARIT : deinde Lege Gabinia promul- 
gatum, Q COITIONES VLLAS CLANDESTINAS IN VRBE 
CONFLAVISSET MORE MAIORVM CAPITALI SVPPLICIO MyL- 


1 'Y 
4:21: i 


TARETVR *. | n 
For Duodecim ſimply, i is ſometimes the expreſſion of the Romans for 
the XII. Tables : As Tully?, 1 | 2 Legg. 


 Diſcebamus pueri XII. ut carmen neceſſariun. 
And ſo it is in Feſtus, 
Portum in XII. pro Domo Poſs, Ftum omnes fere conſentiunt. Cur Teflimo- 


 nium defuerit, is tertiis diebus ob portum obvagulatum ito. 


The Dea Stimula mentioned here by the Scholiaſt, is avowed allo 
by St. Austin . Ovid ſeems to have had ſoine doubt concerning the Iv. de c. 


D. 11. 
ame * 
? 2 VI. Faſt. 
Lucus erat, 4 SEMELAE, STIMVLAFNE boch; ; 503. 


Maenadas Auſonias incoluiſſè ferunt. 


In the Hiſtory We are upon, as it is recorded in Ly, it is neither 
che one nor the other, but Sanne : 


8 
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8. C. MARCIAN VM. 
Si vera dicere inducere in animum poſſet, negat perturbari debere: 
fidem vel a Sulpicia, tali femina, vel ab ſe acciperet. expromeret ſibi, 
gude in luco Similae Bacchanahbus in ſacro nocturno ſolerent fiert*, 


A great deal has been ſaid to this Point, by the Writers upon theſe 
two Paſſages of Livy and Ovid. An Inſcription produced by Car. Nea- 
polis in his Notes upon the Latter, and the Authority of Sextus Rufus 
de Regionibus Vrbis, who mentions ſuch a place at Rome, as the Lvcvs 
SEMELES, ſets the matter out of all Doubt. The Inſcription was firſt 


produced by Mazochius, and ſtands thus in Gruter* : 


DIIS MANIB. 
M. CAECILIO Sp. F. SVC. RVFO. 
SOLIARIO. AB. LVCO SEMELES 
EX TESTAMENTO EIVS 
CALVISIA ZOSIME ET 
M. CAECILIVS CALIPPVS 
 HEREDES FECER. 


To which I add another from Reineſius 5 
M. ANTONIVS M. LI 
BERT VS EBORARIVS © 
A LVC. SEMEL. FECIT 
SIBI ET ANTONIAE 


LATINAE CONIVGI 
© SVAVISSIMAE. 


The Romans had Groves planted round their Temples or Chapels, 
to encreaſe the Solemnity and Religion of the Place. In their Writers, 


and Antiquities I find mention of ſeveral : Many of which are omitted 


havbitu, crinibus ſparſis, cum ardentibus facibus decurrere ad Tiberim, 


V. El. 29. 


by thoſe who ſet themſelves upon drawing up an Account of them. 


The Lucus Semeles particularly, the Scenes of theſe midnight Revels, 
was in the XIth Region or Ward, entitled the Ward of the Circus 
Maximus : and by its Situation near the River's Side, We find the 
Conſiſtency of this paſſage in Zzvy, lately cited: Matronas Baccharum 
demifſaſque in aquam faces, &c. „ 
To cloſe my Narrative: Servius therefore muſt be miſtaken in his 

Note upon this paſſage of Virgil', | | 

 Daphnts et Armenias curru ſubjungere tigres 

Inſtituit, Daphnis thiaſos inducere Bacchii, 

Aal foliis lentas intexere mollibus haſtas. 


Where He ſays that the Bacchanalian Rites, or the Worſhip of Bac- 
chus, were introduced at Rome by Julius. He may poſſibly mean ſome 


religious part of this Ceremony reſtored by that Emperor, without the 


Abuſe. But even of that there is no farther Tradition, that I know of. 


x. 
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8. C. MARCIAN VM. $53 
I have collected all that is neceſſary or material for the Hiſtorical View 
of this Record. My obſervations will be directed firſt to the Ortho- 
graphy, Style and Lativity of it: And I ſhall then regard it in a Juridi- 
cal Light, as an Act of Senate, and confider the Manner, the Form, and 
the Contents of it, 5 | 
I need not mention what Improvements Learning has received from 
a careful Peruſal of its early Monuments. He, who is ignorant of this, 
is unacquainted with the Merits of ſome of the moſt conſiderable Scholars, 
that have written on this ſide the Reſtoration of Letters. It is not only 
an Entertainment for the Curious, to obſerve how a Language wore down 
its Diſadvantages and Impediments, and by degrees burniſhed into Per- 
fection: but a Scholar and a Critic is bound to fee it in its Rationale, and 
firſt Principles, in what, I think, the Philoſophers call the Nated Form. 
For it is in Criticiſm, as it is in Phyſic : No medicine can be applied ſuc- 
ceſsfully, without ſome knowledge of the Conſtitution. 

To inftance in Homer: There are two Paſſages in that Author, which 
generally paſs over diſregarded ; and two Paſſages in the Scholiaſt Didy- 
mus] upon them, which would paſs over without being underſtood, by all 
ſach who are Strangers to the Circumſtances of the Greek Literature, at 
the time that Homer wrote. _ 

In the Copies that prevail now, I believe, univerſally, We read”, 7 Ody M.A. 51. 


Jae d' ev dupaor hie, 
Arà ai. vy4r1np OAOO®ÞPONOE, OCT E Janeoon; 
Ilaong Bebe older, exe d Te xe euro; 
Maxpats, a. yaiav — 
Poſſibly the Epithet belongs to Calyp/o, and not to Atlas, her Father. 
So the Scholiaſt thought at leaſt. But then how ſhall a common Reader 
underſtand him? - 5 
_ Eyiyexm]o KATA THN APXAIAN TPASHN, OAOO®PON. ENT 21 
11 von a; TpoTedne To 59. | 
_ The Meaning of this will be: when Homer wrote, there was no 
Q. Therefore this Epithet, if directed to Calypſo, ſtood thus: 
> Es Arai & IJuyarn O AOOꝶ‚PON, orcs Ja. | 
But a diſtant Tranſcriber not knowing how this could ſtand conſiſtently 
with Metre, and an Expedient being in readineſs, in the firſt ſyllable of 
the following word, to ſatisfy his ſeruples, He jumbles two words toge- 
ther, and preſents us with = 
- ATAa%i/S. Iuyarh oAo5ÞpovOL, OEre JN . 


Dea vero in acdibus habitat, 
Atlantis filia verſuti, qui marts 
Totius profunditates novit, ſu/tinetque ipſe celumnas 


4 A A rain, 


Longas, gude tellurem 


554 | 
7 Odyſſ. A. Again, | 
m— Mynng Heer peev ET fer Ni drci 
MHTFEPA d, ei oi Jvc epo vate ai, 
A IT Q eig peyaupo ag peye uvapevoo.* 

One would expect to find Myryp & 2 ire and fo indeed Homer gave 
it in Effet: But having no H in his Alphabet, as it is certain He had not, 
and the Word cloſing with an E, the Copyiſt was led to mend what He 
did not underſtand, and for MHTEP, wrote MHTEPA. This is the Ac- 
count given of the Matter by Didymus, if He was but reſtored to himſelf. 
In the old Orthography, ſays He, They wrote MHTEP (or METEP) in- 
ſtead of what We now ſhould write MHTHP. And thence came the 
Miſtake. Didymus, upon this Hypotheſis, wrote as follows. 

THI APXAIAI EYNHOEIAI ty+ypar]ſo MHTEP, wa]: 7s MHTHP. 
Tero &yonoa; rig TpootOyxe 70 &. | | ON 
Yet of Homer: For what follows, may be worth Obſervation. 
Tate d' bare gord ige, All oog rep 55 
7 77 13 \ * . Gs c / 
| XNeooperw, OTE T api; TuPwet yaiay arch 
| Eis Apijuors, 60. To Tue. S eb 
Had. B. 78 r. Qs c T WV VO Woo uc gor vigeſo V0 - T a 
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There 1s a line dropt between the two laſt, which is ſtill acknowledged 
by ſeveral old Writers: and J apprehend it was dropt, becauſe it was of 


too hard a Digeſtion for thoſe who had no Stock or Foundation in the 
Greek Literature, but lived, as We call it, from Hand to Mouth. It is 


probable that it once ran thus: 
Ev Apiuocc, 091 ao! TuÞwe©. MME bg, 
. Xwpw u dpucerr, JOYAHE ev Io. Sb. 


A learned Writer of our Country, and a Writer of no ſmall Merit, is 
convinced, that the Scene of Action, to which Homer alludes, lay in Syria, 
and that Typhoens is Og : And indeed Asie, which has its Name from 
Aram, one of the children of Sem, plainly ſhews it, and by Expoſitors and 


Geographers it is frequently underſtood ſo. This led that Writer to con- 


ſider, that Homer here muſt mean Judaea or Paleſtine, Now the Word 
Judaca mult be expreſſed by Homer in what Letters He had before him, 


—— 


W 


* Proces quidem ad propria abire jube : 
| Matrem autem, ſi ipſi animus inceſſit nubere, 
Redeat in demum patris multum potentis. 


+ Terra autem reſonabat, ceu a Jove, qui ſulmine gaudet, 
Quando i aſcitur, et quando circa Typhotum terram caedit 
In Arimis, ubi dicunt Dyphobi effe cubilia e . 

Sic borum ſub pedibus valde flrepebat Terra. 
| | | | , 
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88 e MARCIANYM — 
Dix. IOAH: and in Proceſs of Time, the O, which for a while denoted 

the Diphthong OY, when that Diphthong was introduced, gave place to 

it, and then it became IOTAH: 

| X wpev Ev; Gevoerr, IOYAHE 2» Tiov; GU. 


This was too much for his Tranſcribers, and, in the F requency of Co- 
ies, the Line was either totally ſuppreſſed, or in others, the I of Leds 
(or Iadng) was loſt in the final of dy’, and fo it turned up Tong, to the 
no ſmall Embaraſſment of Geographers. In which Condition We find 
this diſcarded Verſe, whenever it is quoted, as in Scraboꝰ and Euſtathius : » Lib. XIII. 
Xe n APYOENTI, YAHE , Ie, Siu. 1 
Upon this View of the Greek Orthography We may venture to read *, „ 
N'“ d' erf EBOTAONTO Yeol, Y.. ee 1 
For fo the Scholiaſt reads, and ſo alſo He expounds it, vis. Hs 
HHN And this moreover is perfectly the Genius of Acoliſin. Aroles 


__ 8OTFATHP dicunt pro ©XYFATHP, & corripientes *. 3 Priſcian J. 1 
Thus, We need not be ſtartled at ene 
| Aloe Wap Aus wnyzayroEO. s . 4 Odyf. K. 
Iv ec Atte xXNU duudla 5. 36. 
Byy eig AON * SU 5 Ibid, 60. 


For here the Writing was O, the Pronunciation was OY. So again, 


EIN tv: 0:Þpt s *. 


| OuTe wor EIN &yopn Ox, Sefer, 7 ENI Cry 's 7 Odyſſ. r. 
EI G Kubepaay, Apna Te, Tode &. vics *. * Argum. 
Iliad, E. 


| what we imagine to be the Dipthhong, is no more than the Power of 
the Pronunciation. For Homer, a Stranger to Diphthongs, wrote 


EN evi - 0:Þpw cc. 
Ovre wor EN eyopr- 
E una Kubepany. | 
We are aflured, that the following Words were not wrote, in his Time, 
thus: Obνονν . Ngo ©. OvaupToo, etc, but with the {imple Element, 
OAOMENHN. NOLON. OATMIOTO. - | 
Can We imagine, that the Greek Language, in the Simplicity of its 
firſt Ages, had both Er; and ErTwipzs ? | 
ApvuurrO- mv Te wuym 3, vogo ETAI PAN: | 
AAA 80 ws ETAPOYLE eo 9. | »Odyſſ. A. 5. 
PD pon the whole, a Man that fits down to Homer, muſt read him in his % 
own Alphabet, and not {crutinize his Text, by Powers and Characters, 
by thoſe Helps and Conveniencies of Language, which were introduced 
after his Age, and of which it is not poſſible He ſhould have any Idea. 
| oe SS 00 | The 
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up to its Sources: The Channel has been ſcoured; and Medals, Monu— 
ments and Antiquities, together with ſome Notices left us by the An- 
cients themſelves, who gave into theſe Searches, have nearly reduced it to 
a Syſtem. However, though much has been done, I ſhould be glad to ſee 
a Collection of ſuch Remains, as preceed, or at leaſt are not lower than, 
the Age of Augustus, under whom the Language ſettled. Theſe accu- 
rately ſet out, and diligently compared, the one with the other, would 
furniſh out many Obſervations to Men of much Leiſure, which would be 
of great Service to thoſe that have leſs. _ | Y 
do not by this mean to inſinuate that nothing of this kind has been 
already done. For I ſet out upon theſe Reflections, with obſerving, that 
In Columnae nuch had been done well. The Merit of P. Ciacconius and others *, upon 
pore the oldeſt Monument of Rome, viz. the Columna Duilliana *, erected at 
Pxplicatio, a- the cloſe of the Century before that, which produced our S. Crum, is con- 


pad Graev. fjderable, (When 1 call this the oldeſt Monument of Rome, I am not 


1h (. A 7 2 f 1 | 
u. Tom ignorant, that there are ſome which pretend to be older.) Near in 


Rom. Tom. 
IV. col 1811. time to the Monument of Duillius, indeed the Year following, is that of 


: Lipfius. L. Scipio Barbatus. As it is perfect and more intelligible than the Other, 
Sies etc. I here preſent it to the Reader: 1 | | 


See Funccius | 

. HONC OINO PLOIRVME COSENTIONT R. 

TT. DVONORO OPTVMO FVISSE VIRO 

1 Kt ll. LVCIOM SCIPIONE FILIOS BARBATI 

20. CONSOL CENSOR AIDILIS HIC FVET A 

eric HEC CEPIT CORSICA ALERIAQ. VRBE 
* DEDET TEMPESTATEBVS AIDE MERETO. 


Greorgic. 29. 

1. e. 
Hunc unum plurimi conſentiunt Romae 
Bonorum optimum fuiſſe virum 
Lucium Scipionem. Filius Barbati 
Conſul, Cenſor Aedilis hic fuit. 
Hic ſepit Corficam Aleriamque urbem : 
Dedit Tempeſtatibus Aedem merito. 


This owes much to Sirmond and Aleander. The Explanation of the 
pe Re Di. Former was printed, without his Name, in the fourth Volume of Graevins 
plom. Suppl. Theſaurus, and is beſides in the fourth Volume of his Works, together 


F. 355+: with the additional Notes of Aleander. See allo Graevius Edition of Ho- 


Inſctipt. | : : . 
pag 461. rus, A. 1702. and Hearn's of Livy 1708, Mabillon*, Fabretti*, Gualthe= 


Tabb. Sc. 77s *, and others. N 
Pag · 152. : 3 | ; To 


7 


The Roman Language, having found more Friends and Followers 
among the Moderns, has had its Originals better examined. By the In- 
duſtry of Many, who have ſet their Hands to the Work, it has been traced 


0 Ty c 0 . 
* 9s et ee Fe Carla ox $91 4 q + 
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To theſe I add what Matth. Argypiins has ſtruck out upon the S. Cum 7 Rutgers. Il. 
before us: the valuable Remarks of Cardinal Noris upon the Cenotaphia Vat. Leck. 10. 
Piſana : ſeveral attempts? upon that Sovereign Record, and, I was near Lucas VOya- 
adding, the moſt precious Remain of 4% Antiquity, the Marmor Ancyra- 3 
K | : by Buſbequii Ec 
mum. | piſt, pag. 85. 
But many yet remain not ſpoken to: ſome Tabulue Agrimenſoriae, and Edit 1554. 
Fragments of Leges Agrariae*. A Lex Soclalis, or the Form of a . 
Treaty, copied firſt by Smetins, then printed by Aldus Manutins?, by Schott. apud 
Sigonius, by Briſſonius, and Gruter . Many Laws, Plebiſcita, and e ee e 
other Monuments produced by Vſinus, Sigonius, Boiſſard, and Brifſonius : tare; pag 2 3. 
Some of which however ſhould be admitted with Caution. Thele, I {ty, = 
and many ſuch, well ſet out, would preſcnt us with a very good Idea of the 1 95 Hos: 
Principles of the Roman Language, and would be a creditable and uſeful = ern; per 


Work for a Scholar to undertake. And I thould aſſume ſome little Merit i. . eig 
to myſelf, if this Suggeſtion ſhould ſet ſo good a Deſign a- foot. cect 
What I have to otter, of this kind, upon the Inſcription before me, at |. Leanctivii 
preſent, is not much. I will endeavour to keep as clear as poflible, of Yandect. Hi. 
what has been obſerved before. | — 4 = NG pe 
It may not be improper to ſuggeſt, that our S. C/um, compared with the 1338. 4. 
Columna Roflrata of Duillius, juſtifies an Obſervation that the Ancients 1;p6us in Au. 
have left us, viz. That the Letter & was introduced into their Alphabet rio ad Mar- 
by one Sp. Carvilius Ruga, who was ſuppoſed to live about the Year 520. bark os 8 
For in Ours of the Year 567, we conſtantly find it, and in the Duillian of tiqq. Lugd. 
493, it is as conftantly expreſſed by C, as MACISTRATOS, CARTA- F1585.Fo. 
CINIENSIS, EXFOCIONT, for MAGISTRATVS, CARTHAGINI- 8 
ENSES, EXFVGIVNT. 5 3 Edirt. Sue 
Pero G apud antiquos C poni ſolitum, ut pro Agro Gabino, Cabino, pro 8 
L.ege, Lece, Acna pro Agna. Auttio certe ab augendo dicta eft « el And Schottus, 


numert cum habeant C, ut Ducenti, Trecenti, Sexcenti, G reliqui Lipſiuset Ca- 
ſaubon. ad 


habent, ut Quadringenti, Nongenti : cum a tertio quoque ordine, ut ret 


apud Graecos quoque, paſitum eſi C pro G: et ſuo loco K, poſt recen Viorem, 


by 


NE En np ee a 1 N 8 SIP a 
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4, 


ptum G, ſupervacuum coepit eſſe *. „ 
ö This Paſſage of Victorinus, with many more that might be produced of 95 Ow 
Han. Gul. 


the other Grammarians, ſhews us the Connection between theſe two Let- Paieri Hoke 
ters of the Roman Alphabet C and G, and in the laſt Part of it acquaints us, ria Mermuris 


that by this means, another Letter in that Alphabet became ſuperfluous, Fore 
4 , N * _ 5 3 
and unneceſſary. However an Uſe was found out for it: Jes Gm 
K /imiliter ocioſa ceteris ſermonibus : | Nori SEAN 
Tunc in uſu et; quum Kalendas adnotamus, aut Kaputt. niana 1695. 4. 


Chiſhul. Antiqq. Afiat. pag. 165. ſeq, Fabricii Imp. Caeſ. Auguſti Temporum Notatio. Hamb. 1727. 4. 
1 See above, pag. 458. in Orthographia, pag. 407. De antiquo Jure Provinc. I. 10, De Formul's, pag. 108. 
Edit. Fol. pag. D. et DI, Plutarch. Quaeſt. Rom. 54. * Marius Victorin. pag. 18, Edit, Commelin. e- 


rentian. Maurus, I. 796. | * 
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K, ſays that Author, is generally ſuperfluous, indeed in all Words, except 
ſuch as Kalendae, Kaput. That is thus: When the Vowel, which follows 
is the Vowel of the Conſonant, or that with which it is ſounded, as 
K Alendae, K Aput (for it is the Nature of all Mute Conſonants to be pro- 
nounced, by beginning with their own Power, and ending with ſome one 
Vowel) fo often will the Conſonant itſelf ſtand to denote the whole Syl- 
lable, as Klendae, put. Now C on the other hand, which Suidas calls 
v. aa- Kd, PG], as it takes a different Vowel to expreſs 1t{clf by, might 
My” ſtand alone, to denote ſuch Words as form their firſt Syllable with that 
Vowel ; and this is upon the ſame Principles, as K did before. | 


558 


Multis vocalibus inſtautibus, quoties id verbum ſcribendum erat, in quo 


retinere hae literae nomen ſuum poſſent, /ngulae pro Hyllaba [cribe- 


bantur, tanquam ſatis ea ipſo nomine explerent : ut. puta, Decimus 


per Dimplex et cimus: item Cera, C fimplex, et ra : et Bene, B et 
ne. Ita et quoties Kanus et Karus ſeribendum erat, quia ſingulis li- 
teris primae fylla*ae nolabantur, K prima ponebatur, quae ſuo no- 
mine A continebat ; quia, / C poſurſſent, Cenus et Cerus futurum 
e Terentius erat, non Canus et Carus Es . | 


Scaurus. > | : SY „ : 8 
K e Q quae nonullis ſuperfluae videntur, hanc habent rationem, ut K 
tunc pratponatur, quando cam A ſequitur ; ſed boc in paucis nomi- 
9 Sergius. nibus obſervatur, ut Klendae, Krthago *. I ns 
K Conſonans muta ſupervacua, qua utimur, quando A correpta ſequitur, 
. Dijomeder, ut Klendae, Kput, Klumnia *. N 55 

Add. Scalig. . | | . „ | . 

ad Euſeb. And this, I am perſuaded, was the Ratio or Principle of the Hebrew 


Chronie: . Pronunciation alſo, before the Introduction of Points. Every Conſonant 


Lipſius de Re- 1 Pe 
&a Pronunc.' Carried its own Vowel along with it. 


. L. Cap. 13. Now though all that theſe Grammarians fay, be rational, yet We have 
not been favoured with any Examples of this Sort in the Remains of Ro- 
man Antiquity. And indeed by the Expreſſion, which Terentianus makes 
ule of, it appears to me rather, that they uſed the K as a Mark or Cigra, 
to ſtand, itſelf, for ſuch Words, as Ca/endae, Caput, Calumnia, etc. 


Qui K expeliunt, notam dicunt eſſe magis quam literam, qua ſignifi- 
camus Kalumniam, Kaput, Kalendas. Hac eadem nomen Kato no- 
tatur. Non magis igitur in numero literarum eſſe oportere, quam 
illam notam, qua Centuria, et quam O converſum, quo Catia Jignfi- 


catur'; quod-1notae genus vdemus in Monimentts, cum quis libertus 


2 Velius Lon- mulieris oftenditur *. 
us de Ortho- 0 DN . | | | 
Mraph. col. And this was poffibly the Brand for Calumniators, or Falſe Accuſers at 
1 Edit. Rome: which well explains this Paſſage of Cicero. 8 
uch. b 
3 Pro Sex. Sin autem fic agetts, ut arguatis aliquem patrem «ccidiſſe, neque dicere 


Noſcio Ame- 
rino. Fo 20. 
trabitis; 


Falſibis, aut quare, aut quomodo; ac tuntummodo fine ſuſpicione la- 
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particularly ſucceſsful. 


And ſuch was the Miſtake alſo of Hidbre before him. 
Y and Z. at what time foever Introduced, are of uſe only in Tranſlations manorum. 
from the Greek : 
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trabitts; crura quidem vobis nemo ſuffringent ; ſed fi ego hos bene 


21201, literam lam, cui vos uſque eo mimict eftis, ut etiam eas omnes 
oderitts, ita vehementer ad caput affigent, ut poſtea neminem alum, 


niſi fortunas veſtras accufare poffitis. 


Here, when We find in the old E ditions, and ſome MSS. ut etium 


calumnias oderitis, that Diſagreement in the Text (the Word Calummias 1 
was poſſibly owing to ſome Traces or Tradition of Ciceros true Mean- 
ing in this Paſſage. I muſt not forget however, that a very eminent 


Critic lays hold of this Reading, and ingeniouſly enough corrects it thus, 
wt etiam Cal. omnes oderitis : as if Cicero alluded to their bad Circum- 
ſtances, and their Apprehenſions of the Kalends, when the Intereſt of 


Money became due. I have many Reafons againſt that Alteration : and it 
is not the weakeſt, when I obſerve, that the Paſlage is capable not only 
of a conſiſtent, but even of a very fine, Senſe, without it: They bore /0 


flrong an Antipathy to the Letter K (for a particular reaſon) that they 


deteſted the whole Alphabet for its ſake. 


But to proceed in my principal Obſervation, which was the Powers of 


C and G, it muſt be noted, that a conſiderable Light has been thrown 
upon ſome Paſſages in the Digeſt, and many Places happily reſtored in it, by 
comparing thoſe two Letters together, in which Rad. Fornerius has been *1. Rer. Quo- 
The true and preciſe Date, when the Latter of ud, 15. 
thoſe two Conſonants was introduced, we have ſeen above. The Tradition 
ſeems to be inconteſtable, and this S. Crum is now doubtleſs the carlieſt 
Monument where that Letter appears. 


For the Roman Alphabet was not perfected at once: though I th 5 it 


was furniſhed with all the neceffary Letters at the Date of our Inſcription. 
For of thoſe which are doubtleſs the 4ſt fo, X. Y and , the Firſt i; 
manifeſtly here in more Places than one, EXDEICENDVM. EXTRAD. 
EXDEICATIS (as it is alſo in the Dui/han}, and We have no reaſon to 
conclude from any thing that oecurs in this Monument, againſt the Exi- 
ſtence of the other two in the Alphabet, at this Period of Time. And This 
is a ſtrong Reproof of thoſe who have maintained, that the Romans had 
no uſe of X. Y and Z. till the Age of Augu/tus : | 


X Litera uſque ad Auguſti tempus non erat, ſed pro ea Cet S jeribe- 
Sant. A Graecis duas Auguſtus literas mutuavit Remanis, 
Y et J: et hae uſque ad Auguſti tempus non fc ribebantur, fed pro 


"IIS 


Z. duas SS. ponebat, pro V vero I ſcribebant '. | pet Dineor, 


Pacf. ad libr. 


Nihil Auſoniis eſſe opus Y ſenare dixi, 


The two laſt indeed, ge nowis Ro. 


Et Zxr® Supremum, niſi Graia verba cogent *. 5 Terentian. 


5 | They! 


Maur. ! 
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They were therefore never conſidered as a Part of the Roman Alpha- 


— 


bet. | 
7 Quintilian I. Noftrarum ultima X, qua tamen carere potuimus, fi non guaeſiſſemus '. 
Fe X Nzvifſime a Latinis afſumpta poſt omnes ponitur literas, quibus 
* Priſcian, lib. Latinae difliones egent . 17 15 e 


Wn —— — 


2. luit. 


And indeed the little uſe that Theſe were of, makes me conclude, that it 

is of the laſt Letter of our Alphabet, that Sha#eſpeare is to be underſtood in 

his King Lear ; where he ſays: | N 
Thou whorſon ZED ! Thou unneceſſary Letter! 


But that thoſe Grammarians are miſtaken in regard to Z alſo, as well 
as X, when they tie theſe Letters down to the Period I was mentioning, 
is plain from a Writer of that Claſs, but of a higher Merit: | 

Mzrhi videtur nec aliena Sermoni juiſſe L] cum inveniatur in Carmine 
5 Velius Lon- Saliari“. | 1 5 


gu; col. 2217. 
4 


But to proceed: & therefore, and ſuch like double Conſonants, though 
not of that Neceſſity, as to be coaeval with the Language, were yet of 
that Conveniency, that they could not be wanted long. It was ſome Time, 
before the Greeks themſelves procured them : and till that Improvement 
came, both Greeks and Latins wrote, what they had to write of this ſort, 


with two Conſonants inſtead of one: 
Graeci, priuſquam reciperent in ordinem literarum ſuarum & et d, eas 

© quidem voces, in quibus apparebat T, ut alt dies, XZ Qhoyos, 
et fimilia, ſcribebant per ys [AIT I, in quibus vero incidebat K, ut 

vas avax}/O., over dovax©., ef ſimilia, per u et &o [AMAKE]. I 
quorum delinatione inerat B, ut AparApaC©., per & et o ee 


Et in quibus II, Kuxnwh Kuxawnr©- per 1 et [KTKAONH J. 
Similiter Noſtri, voces, quae in x literam incidunt, ſi in declinatione 
earum apparebat g, ſeribebant g et s, et CONIVGS, LEGS, et imilia, 
per g et s. At quae voces wv hiteram habent, hae per b et s ſeribe- 
bantur, fi in declmatione acciperent b, ut COELEBS coelibis, PLEBS 
plebis. Poſteaguam a Graecis E, et a nobis x recepta eft, abiit et il- 
lorum et noſtra PERPLEXA RATIO: ef in primis obſervatis Nigidit, 

I 177 qui in libris ſuis et x litera non eſt uſus, antiquitatem ſequens '. 
AY And it 15 remarkable, that as the Greeks provided a F igure to exprels 
Ix, vis. Y, (as well as E for FE or KT); ſo the Emperor Claudius, 
introduced a Figure alſo for the ſame purpoſe, in the Alphabet of his n | 

> See Mar- Country, which however was afterwards laid afide *, 
9 So that in the Roman, as well as the Greek, and all other Alphabets 
beſides, there are ſome Letters of Neceſſity, and ſome of Conveniency. It 
is the Intention of all, to take in the whole Variety of Sound and Expreſſion 
(though not always effected) · and it has been the Art of many to throw 


in 


8. c. MARC IAN VM. 
in ſome compendiary Marks, as double Conſonants, etc. which expreſs 
more Sounds than one. 


To this Conſideration may be ſubjoined the Uſe of attributing one 
Mark only to the different Powers of the Vowels, whether longer or 
ſhorter. The Greeks, when they gave a different Form to their long E. 
and their ſhort one, and fo again to the O, "TON the Tale of their 
Yowels, beyond moſt Languages beſides : 


Nulla vox humana conſtat abſque ſeptem literis, 
Rite vocales vocavit quas magiſtra Graecia : 
Quicquid audis praeter iſtas, pars ſoni, non vox erit. 
Quinque contenta eſi figuris Romuli Latinitas. 
Her Q longas enim nos non habemus literas, 
Nec breves ſemper vocamus his duas contrartas *. 


And yet it is very well known (and this Inſcription ſhews it) that the 
old Romans diſtinguiſhed ſometimes between the Long Vowels and the 

Short ones, not indeed by a new Figure, but by giving the long one, the 

Form of a Diphthong. As here, qvE1. sEI. FOIDERATEI. EXDEICEN- 

DVM. VOBEIS DEICERENT. CEIVIS. INCEIDERETIS, EEIS, OIN VORSEL, 

'VIRE1, for W!, Si, etc. 

So Priſcian*s 


I guogue apud ant ipuos Poſt E ponebatur, et EI diphihongum facievat, 


quam pro omni | longa ſcribebant, more Graecorum. 


But this being leſs neceſſary, and the Roman (I) ſerving both Purpoſes, | 


as well as the Greek Ira, the following Ages wore down the Practice 
gradually; and though they ſometimes made uſe of the old Method, yet 
at laſt they finally forgot it. So that about the Auguſtan Aera, We meet 
in Medals and Inſcriptions both with 

CIVIBVS SERVATEIS. 


and 


oh CIVIS SERVA Tos. 


In like manner, as this Plate preſents us with a long I, and a ſhort one, 


ſo alſo do We find a long V, in the Words 10VSISENT. CONIOVRASE. 

1OVBEATIS. PLOVS. NOVNDINVM. This, I ſay, was generally the 

Syſtem of the early Ages: for, when Priſcian wrote, one V ſerved for 

all purpoſes: 

5 Ponitur Litera V in Graecis nominibus, modo loco OY Gobthings, ut 
Muſa pro Mzoa, modo pro O correpta, ut Homerus pro Ownpog, pro 

eeaadem producta, ut Fur pro Owp. q 

However, when the Roman We had to do with Greck, They pre- 


ſerved this Diſtinction between the Long V and the Short one. For Numa 
4 B made 
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7 Terentian. 
Maur. I. 1 2930 


col. 561. 
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3 See Dionyſ. made Nope, when it was to be tranflated*, but Fulvius u. The Cu- 
Hauc lid. II. Hmeri is an inſtance of both together: for Dionyſius has it, KœsgenενðũIH 


pailim, 
We have Inſtances alfo, in the Inſcription before us, of the ancient 

Simplicity, in their ſingle Conſonants, BACANALIBVS. BACAS. ESENT., 

HARVISE, ESE. FECISE. ESETIS. ADESENT. IOVSISENT, CONIOVRASE, 

 COMVOVISE. FACILVMED. 7c. pon which may be conſulted, among 

11.5. others, Qyintiliand, and Havercamp*. 

5 Pracf. Theſ. 


Morell. We have here alſo, as in the Duillian, and down as far as Plautus, 


Words terminated with D, as in SENTENTIAD. SED. EAD. EXSTRAD. 

SVPRAD. COVENTIONID. FACILVMED. So We come, in the Roman 
6 Priſcian col. Latinity, by Redigo, Redarguo, Redimo, Prodeſt®, and by svyRA DSC RI“ 
559. PTVM in this S. Crum. before us, if that be one Word, and not two. 


We find ARFvissE, ARVoRsVM, for Adfuiſſe, advorſum : a great 


. Mark of Antiquity. Antigquiſſimi (ſays Priſtian”) pro Ap frequentifſime AR 


ponebant, Arvenas, Arventores, Arvocatos, Artines, Arvolare, Arfari di- 
centes, pro Advenas, Adventores, Advocatos, Adfines, Advolare, Adfari. 
Vnde oftenditur recte Arceſſo dic! ab Arcio verbo, quod nunc Accio dicimus, 


quod eſt ex Ad et Cio compoſitum. 


In the 26 Line We meet with AHENAM. T pus Gelliuss informs us, 
that He ſaw a Copy of Virgil, mirandae antiquitatis (ſuppoſed to be Vir- 
Il. Aen. 469. gig own Book), In quo duo iſti duo verſus?, cum ita ſcripti forent 

Veftibulum ante ipſum, primogue in lunine Pyrrhus 
Exſultat telis, et luce coruſcus ana, 
edditam ſupra vidimus h literam, et ahena factum: fe i in illo quogue Vi O_o” 
0 erſu', in optimis libris ſeriptum invenimus, 
Ti Aut foliis undam tepidi deſpumat aheni, 
That Correction was very early, for Gellius does not forbid the Suppo- 


ſition, that it was made by Virgil himſelf, or by his Authority. The 
Place of Gollius is liable to ſome Ambiguity, as Pierius has obſerved upon 


II. 3. 


the former Paflage of Virgil, However it evinces the Orthography of this 


Inſcription, and 3 is a Proof of what Card. Noris, in his incomparable 


Work, has obſerved, that the Copies of Virgil, and indeed of all other 
Authors whatfoever, are to be brought to this Touchſtone, the original 


autograph Inſcriptions, which are the ſafeſt and beft Guides in adjuſting 
theſe Nicetics. And ſuch they will always be found, upon the whole, 
though even Theſe are open to human Frailty and Inaccuracy : as when 
this Record exhibits SACANAL, COSDLERETVR, NEOVE, NDSTER, 
DQVOLTOD, NECESVS, and perhaps NOMINYs, ec. for Bacanal, Coſole- 
retur, Neque, Noſter, Oquoltod, Neceſum, Nominis. So pollibly, lov- 


SISENT r lin. 9. et 18.] for Jouſiſet. . 
n 


8 
1 
Ks? 
6: 3 
* 
Pens 


1 


5 * et, 
5 


2 3 


Es 


>. SC MARBCIANVAST 
In the next Line We read 6N0sc1xR PoT15s1T. Of the latter Expreſſionꝰ 
it 15 trivial to obſerve, that it is the Origin of poi, i. e. potis ſit. I have 
ſomething to remark upon the former. Gneſcier, or, in the more mo- 
dern Latinity, Neſci, is the ſame with Legi Vi facillime legi paſſit. 
Thus, like Avaywworey of the Greeks, Cogngſcere with the Romans, 
ſignifies 20 Read, and is ſo uſed by the beſt Authors of Latin. Some- 


563 


where in Tully, Brutus is ſaid totum cognoviſſe Demo/thenem. We find in + Dialog. 4 


Tacitus, Auctores cognoſcere. Nepos has, Librum”®, Epiſtolam*, Scripta”, 


So {pian®, 


Cognoſcere Inſtrumenta eſt relegere et recognoſcere. 1 

| | 8 | | 5 I. de Orat. 4. 

| | | , | | i 9 D. co. 16.46. 
The Words NEVE MAGISTRATVM NEVE FRO MAGIESTRATVo [lin. 8.] 1 2 


ſupport an Obſervation I made at the Entrance of this Work *, concerning 


a remarkable Conſtruction in the Roman Language. I fay it is ſomething 
analagous to Exconſule, Exquaeſtore, when we read here Magiſtratum, and 


Orat. c. 29. 
. = | 4 8 , 1 
Literas* cognoſcere. We have Literas cognoſcere in Salluſt and Cicero“. Fang Lyſand. 
_ *Paufan, c 4. 
5 Conon. c. 4. 
© Datam. c. 5. 


immediately following, Pro Magiſtratu. So Cicero“: Cum Proconſule in * I. de Orat. 
_ Ciliciam proficiſcens Athenas veniſſem. 18. 


And Valerius Maximus ; 3 VL rg. 


Eques Romanus Proconſule in Hiſpaniam adverſus Sertorium pari im- 
Hberio cum Pio Metello principe Civitatis miſſus, . 


P. AQVIVS SCAEVAE ET FLAVIAE 
BE. 
CONSI. ET DIDIAE 
NEPOS 
BARBIE T DVRICIAE 
PRONEPOS 
ä | 
QVAESTOR DECEMVIRATIVM 
' LITIVM IVDICANDARVM 
TRIB. PLEB. AEDIL. CVRVL. 
IVDEX QVAESTIONIS. PRAETOR AERARI 


PROCONSVLE PROVINCIAM 1 Gruter, 


CYPRVM OBTINVIT etc.“ 


The other Variations here from the common Syſtem of Latiuity have 
nothing in them very extraordinary, and have been often ſpoken to: 


Such are | 
55 4B 2 | ___ CON- 


CCCLX< 4. 


— — —ͤͤ A DE EE III 


D. 16. 1. 2. 


apud Cicer. 
VIII. Fam. 8. 
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CONSOLVERVN * LE. Conſuluerunt. 
COSOLERETVR Con ſuleretur. 
DVELONAI Bellonae. 
HAICE | Haec or Haecce. 
AIQVOM | Aequum. 
TABELAI Tabulae or Tabellae. 
DATA Datae. 
OINVORSEI1 Vniverſi. 
SENATVOS |  Senatus, 
PRO MAGISTRATVO  Promagiſtratu. 
QVES Ni pl. 
QVIQVAM | V/quam. 

| etc. | 


And thus much for my Literary Remarks upon this valuable Remain: 
I come now to conſider more e the Contents. 4 
It ſets off in this Form: 


1 Marcius Lucii Filius Philippus, Spurius Poſum us Las P ilius 
Albinus, Conſules, Senatum conſuluerunt Nonts Octobribus apud 
Aedem Bellonae / Scribendo adfuerunt Marcus Claudius Marci Fi- 
lius, Lucius Valerius Publii Filius, Quintus Minucius Can F tlius „ 
de Bacchanalibus. | 


The laſt Words De Barchanalibus enn 5 in W 1 as the 
Title of the Act: and yet not to ſtand ſo diſtin, but to be referred for 
Conſtruction to the foregoing Words Senatum conſuluerunt. The manner 
is much the ſame, though the Diction differs, in the SCtum Velleianum. 


Qued Marcus Silanus et Velleius Tutor Conſules verba fecerunt DE on- 
LIGATIONIBVS FEMINARVM QVAE PRO ALIIS REAE FIERENT, 
quid de ea re re feeri opertet, de ea re ita cenſuerunt es. - 


So Caelins®, 


Quod M. Marcellus Conful V. F. li e. verba Aci] DE PROVINCIIS 
 CONSVLARIBVS, D. E. R. I. C. etc. i. e. de ea reita cenſuere. 


Again: By Bacchanalibus here J underſtand neither the Per ſonae Bac- 
 chbantes, the Bacchanalian Rioters, as ſome do; nor the Liberalia, the 
Orgia, the Rout itſelf, often termed Bacchanaha ; but the Sacraria, or 
Places of Meeting. Thus at the concluſion of this Inſeription: 


BACANALIA VTEL DISMOTA SIENT IN AGRO TEVRANO. 
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So Livy”, | V᷑XXXIX. 15. 
Bacchanalia tota jam pridem Italia, et nunc per urbem etiam multis 
locis eſſe. h „ 
And again s, 1 8 F. 16. 
Demolientes nos Bacchanalia, diſcutienteſaue nefarios cactus cerneretis. 
And s, 5 | | 9. 18. 


Datum Conſulibus negotium eſt, ut omnia Bacchanalia Romae primum, 
deinde per totam Italiam diruerent. 


So Thdore in his Gloſſes: 
Bacchanal, Sacrarium Liberi Patris. 

And Phat, oo | | EN z Aul. III. r, 
 Atat ! peri hercle ego miſer : aperit Bacchanal, 85 


—— 


The SCtum begins in the uſual Stile of theſe Records, viz. the Names 
of the Conſuls, who made the Propoſal, or addreſſed the Senate: the 
exact Date both of Time and Place: and laſtly the Atteſtation or Sub- 
{cription of ſome conſiderable Members, expreſſed in theſe Words: Scri- 
bendo adfuerunt M. Claudius, etc. Though this laſt is the Form of many 
S. Cta. yet I apprehend it to have been not of univerſal practice, or the 
moſt abſolute neceſfity. It is probable, that Matters only of Conſequence: 
were thus diſtinguiſhed. Such were not truſted to the Notary alone, but 
for greater Solemnity, the Inſtrument was formally atteſted by ſome of the 
rincipal Senators: as our Returns to Parliament are by Indenture of ſome 
of the Conſtituents, or capital Burgeſſes. This, I think, is a more plauſible 
Reaſon than what I have ſeen aſſigned by a very good Writer, who takes 
this to be the Practice under the Republic, and diſcontinued afterwards. 
But Time has nothing to do with it : The following preſerved by Fa- 
bretti* is low enough in Age, and yet preſerves the Form I was men- pag. 612. 
tioning. | | 
I. NOVEMB. L. NONIVS RVFINVS POMPONIANVS Q. VESONIVS FVSCVS P. I D. 
SCRIB. ADF. C. LVCRETIVS HELVIANVS M. TREBIVS PROCVLVS L. CAMMIVS MAXIMVS 
S. C. CVM PRONA VCLVNTATE HONESTISSIMO ANIMO VLTRO C. POLLIO III. VIR. I. D. 


IN PROXIMVM ANNVM PROFESSVS SIT QUO FACTO HAESITATIONI PVBLICAE IN PARTEM 
MORAM ADEMERIT PLACERE El O MAGIS ETIA CAETERI AD BENEFACIENDVM IN REPVBLICA. 


—  PROVOCENTVRSTATVAM EQVESTREM. AVREAM IN FORON, PONI.CENSVERVNT, 
| PRIM. CENS. c. LVCRET, HELVIANVS. | 3 Track. 


Tra. Tou. I. 


Whoever deſires to compare the Decree of Senate now under conſide- — Z 


ration, with others. of the People of Rome, will find a pretty good Col- Lagdun. 
lection ready at hand, made firſt of all by Placentinus*, and afterwards, 7592: 4- 


Formu- 


with more exactneſs, by Anton. Auguſtinus*, and Briſſonius. See allo 1s, Lib. II. 
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566 9 S. C. MARCIANVM. - 
VIII. Fam. Cicero, Frontinus *, Gellius *, Suetonius *, Vrſinus”, and the expreſs Words 
” of fundry in the Digeſt, under their reſpedive Titles: ſc. Ad SCtum MA. 


4 TÞ ry | 8 
De Aduae- CEDONIANVM *, VELLEIANVM ?, and clſewhere. One of the fulleſt and 


ductibus. | 5 : 2 : . | i 
5 XVL 11. moſt perfect there is a & Cium under Hadrian, preſerved by Vpian ad 


*De Clar. Lalictum, who preſerved indeed, in that Work, moſt of the reſt, 
- Rhetor, init. N 


7 Nor: ad To proceed: The firſt Clauſe of the Act or Decree runs thus: 

in; {1is] 2% Foederati [P. R.] fint, ita edicendum cenſuere. Nequis eorum 
* N . . » * . . 4 
® 44 _ :  Bacchanal | Aedem|] habeat : Si qui ſiut, 55 dicerent id neceſſe e 
1 ; Ic. ſi ea religione tenerentur] ig [edicendum cenſuere] t Roman 
F . 10. ou 0 ; . 

VI. Tit. . venirent ad Practorem Vrbanum; et eorum oratione audita [for ſo 


is to be read, VBI EOXVM VERBA AVDITA ESSENT|] di de lis [tas 


©D. 5. 3. 20. , 3 
R  Fueret Senatus Romanus, Centum ad minus praefentibus. 


6 


The Form and Manner here is very obſervable, cENSVERE, the Term 


of Art for the Judgment, Reſolution or Decree of Senate; For ſo the 
© Probus, etc. Books of Notes have it D. E. R. I. C. De ea re ita cenſuere: and 10 
it occurs in ſeveral forms preſerved to us. Now as Cenſuere relates to the 
Act of the Legiſlators, ſo Edicendum regards the Magittrate, and tends to- 
wards Execution. The Conſul, Praetor, Cenſor, or Aedile pronounced 


or proclaimed for obſervation, what the People or Senate had enaded for 


Law. 


et de Rhetoribus Latinis fuctum eft. 


M. POMPONIVS TR. 8. C. QVOD v. F. 

DE PHILOSOPHIS ET DE RHETORIBVS 
D. E. R. I. C. VTEI M. POMPONIVS 
PR. ANIMADV ORTERET COIRARETQVE 
VTEI E. E. R. P. F. S. V. VIEI ROMAE 


* cie Rep. : 

Kdeque tua _ NEI ESSENT. | 

id . 5 . 0 ; * © 2 : | 

a Aliquot deinde annis poſl id SCtum Cn. Domitius Aenobarbus. et L. 
Licinius Craſſus Cenſores de coercendis Rhetoribus Latinis ita E Di- 
XERVNT. | | TE 


Sell. XV RENVNCIATYM EST, etc *. 


3 J have to obſerve moreover upon this Clauſe, that it contains the Re- 


Sueton, de 2 | . : 
Cl. Rhetor. ſolution of the Roman Senate in regard to the Temples, or Places of 


init. holding theſe Aſſemblies; and directs the Conduct of their Foederati, 


their Allies and Confederates. This was ſurely Satis pro Imperio. But 
fo it ſtands. The Roman Citizen together with the Socius Nominis La- 
tini, and all other Socit whatever, are conſidered afreſh in the next Article. 
This directs therefore, that ſuch States or People, who pleaded Preſcrip- 
tion, Religion or Conſcicnce, againſt the Operation of this Act, ſhould 
take a Journey to Rome, by their Syndics or Agents, and be heard upon 
SXAXIX.15, their Petition. So Livy, © 8 
| | Datum 


C. Fannio Strabone, M. Valerio Meſala Coff. SCtum de Philoſephis 


as 


n 
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Datum Cofſ. negotium eſt, ut omnia Bacchanalia Romae primum, dein- 


die per totam [taliam diruerent. Extra quam fi qua ibi Vetuſta Ara 
aul Signum conſecratum eſſet. In reliquum deinde SCto cautum eſt, 

Ne qua Bacchanalia Remae, neve in Italia efjent. Siquis tale ſa- 
crum ſolenne et neceſſarium duceret, uc fine religione et piaculo ſe 
id omittere poſſe apud P. Vrbanum proſiteretur, Praetor Senatum 
* fi et permiſſum ęſſet, quum in Senatu Centum non minus 
ent 


— 


The next Article relates to the Practice and Conformity of the Subject J 


and Enacts 


| That no Roman Citizen, That no Member of the Latine Name (Theſe 


were Allies of the cloſeſt Connection with the Romans) 7 ſhort, 


That no Ally whatever, ſhould frequent theſe Meetings, without a 
Licence, and under ſuch other Reſtrictions as the Article ſets forth. 


BACAS VIR NEQVE ADIESE VELET are the Words of the Statute. 
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ADIESE is Adiiſſe, and vELET 1s FVelit e and both together amount to“ Above, pag. 
Ab EAT or ADITO. BACASs ſtands for Bacchas (for double Conſonants 568. 


and Aſpirates were novel tbings), and means the Mulieres Bacchantes, the 
Bzxxa, as they are called by the Greeks: Euripides has a Tragedy under 


that Title. Thus are thoſe Paſſages to be underſtood in Livy ', BACCH1s 7 XXXIX. g. 
eam ſe initiaturam. And * Religionts ſe cauſa, ut voto pro valetudine ſua fas Ipid. f. 10. 
liberetur, BACCHIS initiari welle. And the ſame Writer adds“, Primo Ibid. $. 12. 


facrarium id Feminarum ſitiſſe, nec quenquam Virum eo admitti ſolitum. 
Tres in anno ſtatos dies habuiſſe, quibus interdiu BACCHIS initiarentur. 
Sacerdotes invicem Matronas creari ſolitas: Pacullam Miniam omnia 
mmmiutaſſe : nam et viros eam primum ſuos ſilios mitiaſſe Ex quo in 
promiſeuo ſacra ſint, et permixti viri feminis, et noctis licentia acceſſerit, 


nihil ibi facinorts, nihil flagitit praetermiſſum. 


"The next Paragraph, or Article, is grounded upon the frequent Statutes 
of that Country, DE COLLEGIIS ILLICITIS. For Colleges or Fraternities 
are underſtood here, by the Expreſſions of Having a public Purſe, of En- 
tering into Articles, of Being ſubjet# to Rules and Ordinances — Pecuniam 
communem habuiſſs — Conjuraſſe — Convoviſe — Conſpon diſſ — Compro- 
mijifſe — Fidem dedifſe. | 1 
All Meetings, Aſſemblys [Co//egia] among the Romans were either 

1. Liana, a 
325 . 
3. Neither the One, nor the Other, but what We may call Privilegiata. 

That is, They were ſuch, as were neither ęſlabliſbed by Law, nor yet 
forbidden by it, but came under another Deſcription, and may be {aid to 


be al/owed or tolerated. 
. | \ 1. COL= 


. 3. 4. 1. 


2. 46. 1. 22. 


S. C. MARCIANVM. 

1. COLLEGIA LIcIrA. By theſe are to be underſtood what We now 
call Incorporated Societies, empowered by Charter or ſufficient Warrant, 
to meet together, in order to carry on ſome uſeful buſineſs or purpoſe : to 
bave a public cheſt ; to uſe a common Seal ; to plead and be impleaded, 
like a ſingle Perſon. 

For a College, Company i or Corporation | is a Society of Men ſo united, 
that, in the Operation of Law, many Individuals ſhall ſeem to conſtitute 
only one Individual. 


Mortuo reo promiltendi et ante aditam hereditatem Außer acci pi 
poteſi: quia Hereditas perſonae vice fungitur, ficut Muni I 
et Decuria, et Societas“. 


But becauſe the primary Attention of all civilized States is to guard a- 
gainſt the probable danger of Many combining together, no College or 
Society was ever looked upon to be lawful, but what was ſpecially and ex- 
preſsly found by public Authority. 

Of this the Words of Caius are a ſufficient Evidence. 


Negue $ ocietas, negue Collegium, neque hujuſmodi Corpus paſſim omnibus . 
habere conceditur. nam et Legibus et S. Ctis et Principalibus Conſtituti- 
onibus ea res coercetur. Paucis admodum in cauſis conceſſa ſunt hujuſ= 
modi Corpora-—Item Collegia Romae certa ſunt, quorum Corpus S.Ctts 
atque Conflitutionibus Princi ones confirmatum eft—Qutbus autem 
permiſſum eft corpus habere Collegii, five cujuſque alterius eorum no- 
mine, proprium eft ad exemplum Reip. habere res communes, arcam 
communem, et Actorem ſive Syndicum, per quem, rang uam in 55 | 
quod communiter 45¹ ' fierique oportiat, agatur, fiat *. 


But it is to be obſerved, that if theſe Collegia Licita did in any Sh pe 
abuſe this Right, or aſſemble to any other purpoſes, than what was ex- 
preſſed in their Grant or Charter of Incorporation, They were forthwith 
deemed Ilicita; and aſſembled againſt Law. 

And by an Argument a Fortiori, ſuch muſt needs be the Caſe of thoſe - 
Collezia, which were only Privilegiata. 

The Foundation of fuch Companys or Fraternitys | is {aid to be a Mea- 
ſure of Numa's, who, upon his Acceſſion, found the City torn to picces 
by the two Rival Factions of Sabines and Romans. 


N Ey2y Kar CT EpLELY Tr reads helene. To gifs Andes: Ex de TWTWY, £15 
ETEpar euCankuy Japopas, Ty px. ex 0 lle galhu, pic, rig 
loc dl apeIC av. 7 27 de 1 7 drop KATH TH re, Ahn, 

i Xpuouyou, Texrovwy, BaFtw, Lxæurorchiui, Lxurodeov, XaArtwvs | 
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* Inter if putavit ut multitudinem in plures diſſicaret partes, atque conjiceret er his in alia 
diſcri ininu, atzue ita pr imum ingens illud diſft dium obliteraret diſtratium et di eminatum i in mi- 
nuta. Diviſit autem civitatem per artes Nee, Aurific * ann Tinetorum, Sutorum, 

Co- 
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Kepaſten. rag 9 Norma TEXy&s eig raſſo c ν 97 aud 2X ra- 


Ty an, 8486 o . KOWVIRG bY: % ouvodes % Jew Tiers emodes 
sc VEEL PET ag, ToTE pro- 870 5 ehe e, Tc Ne D N 


vouiZeS ou, 7 ey CD, Tx5 Os Potis ; ! Platarch in 
Numa, pa 
| Thus Thoſe who had a Charter or Warrant, would ſometimes expreſs 3 Edie,” 
that Authority. | Bryan, 


T1 CLAVDIVS 
CHRESIMVS. OB HON 
QVINQVENNALTITATIS 
 COLLEGIO DENDROPHOR. 
ROMANOR. QVIBVS EX 


s. C. COIRE LICET*. * Boilfard. VI. 
———— EX DECRETO Gruter. 
_ ORDINI1S CORPORIS PISCATORVM  CLAXV. 8. 
ET VRINATORVM TOTIVS ALV. TIBER. | 
QVIBVS EX S. C. COIRE LICET *. —_— 
PIETATI 8 
HOSTILIAE 
HOSTILIANAE 


VIVIR. AVG. SOCI 
QVIBVS EX PERMISS. DIV. PII 
ARCAM HABERE PERMISS. 
PRIMAE BENEMERENTI T. V. + Gruter, 


3 CDXIX. 7. 

2, Collegia illicita. 8 
Collegia aqua furrint illicita, Mandatis, et Conſtitutionibus, et S. Ctis dif- 
ſoluvuntur— In ſumma autem, niſi ex S. Cti auctoritate, vel Cae- 


 faris, Collegium, vel quodcunque tale corpus coierit, contra S. Ctum ; 
et Mandata, et Conſtitutiones Collegium celebrat *. | P. 47. 22.3. 


Againſt theſe unlawful Aſſemblies We find a Law as early as the Reign 
of the ſecond Tarquin: 


Loc dg T8 CULT UT; 00a. rc reer eyloiſo, rufen 7 1 1 
/ 

veſſerus, 2776 TH WAG, L em Ty abu, 12 lea 8 Noc ias, r e 

0 een [NETS ouvſeheiv, wa po | Turua]es 616 ro auT0 o 3 


Ag CTOLDUTES MET 4 Atv H νE,7ã WELL KH|ANUTEWS THG * Dionyf. 
cg co pνν,ĩ f 7 PH 9 ] 7 2 Halic. IV. 43. 


Coriarorum, Aerariorum, Figuiorum, reliquas artes in unum coegit, fecitque ex omnibus cor- 
pus unum, collegiaque et concilia atque ſacra uigque ſectae decentia attribuit, Ita . Suſe 
tulit ex urbe fuctiones, ne hi Sabini, illi Romani vocarentur. 

* Coctus onines quotguzt olim ſuerint, paganorum et tribulium, vel micanorum, tam in urbe 
quam in agris, facrorum et jacrificiorun cauſa -initos, tis omnibus interdictum eft ne aliquid 
conferant, ejus rei cauſa, ne mulii_inter ſe coeuntes conſt alia clandeſtina invicem agitarent de 


Rep. evertenda, 
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| | The Romans therefore were very jealous of all ſuch Combinations, The 
: XII Tables reſtrained them, as We have ſcen lately: and ſundry Laws 
1 and S. Cta afterwards. One is produced by A/conms upon the Oration of 
; Tully againſt Piſo, which paſſed in the Conſulſhip of L. Caecilius Metel- 

| P. 3. 4. 1. Jus, _ 9. Marcius Rex 2 V. Gn 905. Add alſo the Laws lately cited. 
e So Julius, | 


| 

; 5 Suctor. 5. Cuntta Collegia, practer antiquitus conflituta, detraxit*, 

| 5 And Auguſbus . | 

þ Plurimae Factiones, titulb Collegii New:, ad niiliins non facinort 71 bet 
5 Id. in Avg. etatem colbant Collegia, praeter antiqua et legitimn, difſolo; 
{i . Collegia Privilegiata. Tam authorized to ſet out this Sort, vis. i 


Aſſiinſies as the Law neither looked upon in the Light of Collegi a Li- 
P. 47. 22. Cita, nor Ilicita: Quae corre non prohibcntur, 28 Mei C11 EXP! elles it 
9 Theſe did not meet by any public authority, but were connivedd at only, , 

but that however no longer, than while they kept within the Law, or, as 

Marcian continues it, dum tamen per bcc non feat e Centra oy Cru, guo il- 


licita Call. gta arcentur. 


Thuß much ſor the general Diſpoſition of Law in the Geo or Arti- 
cle before us of the S. Crum Marcianum. To go over it more minutely; 


I read, Sacerdos nequis Vir ęſſet, Magifter negue Vir negue Mulier 
gquiſquam eſſet, etc. | | 
And underſtand it thus: 

Theſe Bacchenalia being properly a F emale Rite, as We have had oc- 

caſion to obſer ve lately, and Livy alſo acquainting us, that Women were 

Xxx lx. ʒ. the only Prieſts, till an Innovation was made by Pacullas; The Injunction 
of Law, at the Head of this Article, was to reſtrain the Male Sex from 

executing that Office: which Practice had been found of dangerous Con- 

ſequence, and was moreover directly repugnant to the Nature of the So- 

lemnity and the Inſtitution. What follows there, may not be ſo cally 


apprehended. 
Magiſller, 1 obſerve, was the common Appellation of ſuch who pre- 


ſided over any Socicty. 
In: rare, Moderari, Vaude Magijtri, non ſolum Doclores Artium; 

fed etiam Pagorum, Societatum, Vicorum, Collegiorum, Equitum di- 
cuntur, quia omnes bi magis ceteris poſſunt : unde et Magiſtratus, 


ui per imperia potenttor es Junk quan privatt ?, 


* Feſtus, Add 
Bn Gothofred. 
3 | ad D. 50. 16. 
57 

[ 


M. IVNIO 
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M. IVNIO MES SANO 
VTRICL. CORP. ARELAT. 
EIVSD. CORP. MAG. III. 
F. QVI VIXIT ANN. XXXIII. 
M. V. D. X. IVNIA VALERIA 
ALVMNO CARISSIMO +. 


* Gruter. 


CDXXVHh 6, 


SABINAE © EDLAXxKILL 


AVGVSTAE 
 MAGISTRI QVINQVENNALES 
' COLLEGI FABRVM TIGNAR. LVST. XIII. 
Q. NVMISIVS MARTITIMVS 
M. VALERIVS FELIX 
MARCIVS CARVS 
F. FL AVIS ONESIMVS 
L. NAEVIVS L. F. PHILIPP. 
Q. HORTENSIVS TVRANNVS 


Q. LOLLIVS HERMA 
IN MAGISTERIO DEFVNCTVS'. 


We find the Sacerdes and Magiſter diſtinguiſhed by Livy, Neu Jui 
Magiſter Sacrorum, aut Sacerdos efſet *, But here the Act of Senate with a 
Preciſion, proper to be attended to, directs, that No Man ſhall execute the 
Office of HFrieſi at thoſe Rites: and that the Office of Magiſter (without 
mentioning or adding Sacrorum, as Livy does) ſhall be utterly aboliſhed, 
and ſtand interdictcd to ht Sexes. I take it then, that One was af 
a Religious I' urn, and the other of a Civil. As the Senate was not 
_ diſpoſed to exterminate totally the Worſhip of Bacchus upon the religious 

Plan of it, We find them here therefore aiming at the Reformation of it 
only, and endeavouring to reduce it to that Plan accordingly : sAcER DOS 
NE QVIS VIR ESSET, bec auſe Women were the Prieſts. But as under 
Colour of Relivion, Clubs and Contederacics were maintained, which had 
nothing to do w ich it, fo I take Magier to be ſomething out of Dev otion, 
the Sur-Jntend: ant of thole nocturn: 8 Orgies, winch the Senate was reſolv- 
cd to aboliſh, and therefore enters it into their Reſolutions, MAG15TER 
NEQVE VIR NEQVE MVLIER QVISQVAM ESSET—NEVE MAGISTRATVM 
NEVE PRO MAG1STRATY FECISSE VELET: neither GRAND-MASTER, 
nor VICE-GR AND. And this is followed by a Recital of thoſe Acts, 
which are na tur al to ſuch Fraternities: conjuraſſe, conveviſſe, conſpondiyſe, 

compr omifijje, Jidem dediffe, etc. all of them equivalent to ligning Articles; 
and heaped up with orc: at Plenitude of Expreſſion (as I have formerly ob- 
{crved in ſome ſimilar Inftances ) to leave no poſſible Room for 3 
++ t 


I, 


5 1d.CCLIL 6. 


*XXXIX.18, 


N pag. 
240. 


* 


Above pag. 


y --*/0- 


Gruter. 
XXIV. Za 


S.C.M A R 2 1A N * M. 
It follows in this Clauſe 5 
SACRA IN OCCVLTO NE QVISQVAME ECISSE VELIT. 


Gronovius gave it SACRA IN DEVOToD. Fabretti, who met with an- 
other, and a better, 'Tranſcript, sAcRA INDQVOLTOD. Bynkerſboek, who 
wrought upon theſe two Copies, by comparing the One with the Other, 
and had no Original to ſteer by, imagines He can ſee a confiſtent Senſe 
in Gronovius Text, IN PEV Oro: however He preters a Conjecture of his 
own, INDE VoTo. As for IN DpevOL ToD, Which, to uſe his own Words, 
Fabrettus vitiofiſſime exbibuit, et quod Nemo intellexerit, He entir ely diſ- 
cards it. Now this turns out the true Reading at laſt; I mean it is the 


true Repreſentation of the Copper, though the W orkman failed in his 
Duty. For by a kind of Fatality in his Art, this is the third time, in this 
ſhort compaſs, that he has given us a D for an O. IN pavoLToD, Age IN 


OQVOLTOD, or, in the more modern Orthography, occvLro. : 

By this the Senate meant clandęſtinely, retiring jrem public notice, and 
avoiding all kind of Inſpection. The PRIVAT which follows, may ſeem 
to ſome, to anſwer that ſenſe, but does not. The Proviſion of the Act in 


that place relates to the Circumſtance of the Houſe, the Room, or the 


Building: Let there be no Clanaeftine Meetings of this fort, either in has 
public Building, or private Apartment. 
This may be thus perhaps better conceived. Places of Worſhip were 
either Public or Private; either ſet apart by public Authority, or aſſigned 
to that Purpoſe by the Will of the Owner. As Wehave therefore formerly 8 
diſtinguiſhed between Res Sacras and Religioſus, upon the Plan We may 


_ diſtinguith between Aedes Sacras and R. 88 which correſponds to 


Publicas and Privatas. 


| IVNONIBVS SACRNYM 
M. MAGIVS M. L. AM ARANT VS 
IIIIII VIRET 
| | MAGIA M. F. VERA MAGIA ML. ILIAS 
AEDEM SIGNA III. POR TICVM MARCERTS II. 

CVLINA ET LOCVM IN QVO EA SVNT 

| VOTVM SOLVERVNT 

LOCO PRIVATOꝰ 


Here again, was a Licence provided for tender Conſciences. The Ma- 
giſtrate was to be acquainted with the Scruples, and to lay them before 
the Senate: by whole Authority He might iſſue out his Licence: For 
here, as before, there can be no Senſe or Conſtruction, unleſs We read 
10V r and refer it to the Practor. 


| The 
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The next Artiele ſets off with a great difficulty in the Copy which 
_ Gronovius had from the Papers of John de Witt: noMiINEs pibpus v. 
OINVORSEI. Favrett had it exactly right PLovs, agreeably to our Fac 
Simile. This again was fatally neglected by Bynꝶerſbocꝶ, who goes to 
work upon the faulty Text of Gronovius, and ftrikes out from thence 
OMNES P. IDVs v. 1 e. Prid. Idus Quintil, 
When that Writer ſays, that the Senſe is hurt by Fabretti's Reading, if 
the Words Plus Qyingue are applyed to what follows, viz. Two Men and 
Three Women, I can not poſſibly underſtand him. For can there be a 
greater Conſiſtency than in an Injunction conceived in theſe Terms? v2. 
Tee religious Aſſemblies fhall not con ſiſt of more than Five of both 
Sexec, upon any Account whatſoever, Of which, the Number of 
Men ſball not exceed Two, nor the Number of Women, Three. . 
Moſt that I have been faying, will be confirmed by Livy, who gives 
us a ſhort Abſtra of this Concluſion of Senate. XXX. 18, 


In reliquum deinde S. Cto cautum eft : Ne qua Bacchanalia Romae neve 

in Italia efſent: Siquis tale ſacrum ſulenne et neceſſarium duceret, 
nec ſine religione et piaculo ſe id omittere pofſe apud Practorem V r- 
banum profiteretur ; Praetor Senatum conſuleret, fi et permiſſum 
Het, quum in Senatu Centum non minus efſent, ita id ſacrum ja- 
ceret, dum ne Plus quinque ſacrificis interefſent : neu qua pecunia 
communis, neu quis Magifter facrorum, aut Sacerdes eſſet. 


1 ſeeno reaſon again, that Bynkerſhoek had to quarrel with the Word 
MVLIERIBVS., It is pg/ible indeed, that the Workman might be miſled by 
the Terminations pvokvs, TRIBVS, to give it MVLIERIBVS allo, as that 
Writer obſcrves : But at the ſame time, He will not diſpute the Latinity 
of this Paſſage, Viri plus duobus, Plus tribus multeribus —— 
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Ib! he next Article is conceived thus: 
Haec ut in Concionibus veſtris edicatis per tres Nundi nas, atque ut He 
natus Romani Sententiam probe et efficaciter intelllgatis, Hoc eolent 
S. Cto cautum eft et provifum. | 


This was a Direction to the Magiſtrates of the Subordinate States how 
to conform themſelves upon this juncture. For Copies of the Decree were 
doubtleſs ſent to all the great Corporations in the Roman Dominions at 
that Time: differing only in Pe laſt Word: In aGRo TEVRANo; which 
ſeems to ſtand in the Place of the Addreſs or Direction of the Inſtructions. 
And the Plate, now at Vienna, was infallibly the Duplicate or Counter- 
part of the S. Ctum, which the Magiſtrate of that Diſtrict, the Ager Teu- 
ranus, ordered to be engraved according to the Tenor of the Decree in 
theſe words: ATQVE VTI HOC IN TABVLAM AENEAM INCIDERETIS, 
ITA SENATVS AEQVYM CENSVIT, Moſt of this, I ſay, appears from _ 
| 1 | 7” Ie 


* XXXIX. 14. 


5 Cic. III. 
Philip. 12. 


5 Plin. 
XXXIV. 9. 
7 D. 48. 13. 
5 

3 ad Pompon. 
de O. 1. pag. 


249- 
5 Fraek. III. 


Vol. Theſ. jur. 


Rom. Pay, 4. 


* Praek. ad 


Part. IIItiam. 


Antiqq Rom. 

De Capi- 

tolio. Cap. zo. 
3 de Legg. c. 
38. 


: IV. Miſcell. 


12. 8 
2. 
8 §. 4. cod, 
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Clauſe before us: where we ſee the Zeal of the Romans in ſuppreſſing this 


Miſchief, wherever their Power extended, according to the Words of 
Livy*, Edici praeterea in Vrbe Roma, et per totam Taliam Edicta mitti: 
NE QVIS, JQVI BACCHILS, ec. 

The Article before us, it muſt be obſerved, cloſes ich the Words 
EORVM SENTENTIA ITA FVIT : as does One of the following with 1TA 
SENATVS AEQVVM CENEVIT. Either of them Equivalent or Tantamount 
to CENSVERE above. Thus would they often vary their Expreſſions in 


their public Forms and Inſtruments. 


The next i >h contains the Penal Sanction: 


Whoever ſhall offend againſt the Premiſſes, is by this preſent AX of 
Senate acclared guilty of a Capital Offence. 


The following, as I obſerved, directs that Copies ſhould be Vi of 
this Decree in Co; per, the uſual 2 880 of e their ones Acts, 
or ſolemn Proccedings. 
Decreta in Aes incidenda et in Capitolio figenda curaverit © 


Almoſt in the very Language of our Decree. 


Vjus Aeris ad perpetuitaten Monumentorum jampridem tran atis 95 5 
te bulis aereis 11 Quibus pudblicae Conſtitutiones mciduntur *. | 


Qui tabulam aerean; =refixerit lege Julia peculatus tenetur 7; 


Much has been collected upon ti:is Head by ſeveral, Hegyptius upon this 
very S. Ctuum, Mucten*, Otto, Hotoman', Ricquins* , Manutius' , Brodacus* , 
and others. I have not bcen wanting in this Conſideration, nor in procuring 
Materials for the Illuſtration of that curious Remain under the Name of 
Pomponius ; Which contains, but under the diſadvantageous Circumſtances 
of Incorrectneſs, the carlieit Hiſtory of the Roman Law, now any where 
to be found. It is ſtronge that 1 hat Author ſhould contradict the exp reſs 
Authority of Livy, at id the known Practice of Antiquity, when 1 in his 


Account of the XII. Tab.es, He has the following Words“. 
Das in Tabula Eboreas per Jeriptes pro res compoſuerunt, ut 
RY ont Leges 5 [ O/ CA 57. 


It is well known that the Romans ma ls uſe of Copper for theſe Pur- 
ofes, both before aud after this Period, as Livy and others tell us, They 


did here. And I have ſome reaſon to think, that they had not the uſe of 


Ivory fo early: nor can I {ce how it could be well uſed for that purpoſe, 
if They bad. Some Writers upon this paſſage, have been inclined to 
ſubſtitute Roboreos « Which is certainly ' far prefcrable to the received 


Reading in Pcrrponius Text. 
The Article, that follows next, relates to the publication of this Decree, 
and contains ncthing very obſervable or very extraordinary upon that 


18 
The | 


S. C. MAR CTAN V. 


The Final or Concluding Paragraph, beſides the difficulty of the Aer 
Turanus (in which point Aegyptius has laboured ſucceſsfully) has met 
with more Doubts, than one would reaſonably expect from it. By the 


$78 


2 Hiſtory of this Tranſaction, by the Words of Livy, and the Contents of 


this S. Ctum, We find it was the Reſolution of Senate, to reſtrain the 
Abuſes of theſe Ceremonies, but to maintain at the ſame time a Tender- 
nels for all that looked like Religion, or old Conſtitution, The Words of 


Livy are: 


Datum Negotium Confulibus, ut omnia Bacchanalia primum Romae, 
deinde per totam Italiam diruerent, extra quam ſi qua ibi vetuſta 
Ara aut Signum conlecratum eflct. 


Nearly in the Style and Manner of this Decree, 


XXXIX. 18. 


BACCHANALIA SI QVA SVNT EXTRA QVAM $I QVID IBI SACRI EST. 


-— FACIATIS VTI DISMOTA SINT IN AGRO TEVRANO. 


I have gone through the moſt material and intereſting Traits of tht; 
S. Ctum, and may poſſibly, at greater leiſure, conſider it more diſtinctly 
and accurately. My Reader, at the cloſe of theſe Obſervations, may not 
poſfibl be diſpleaſed to find, (for the ſake of Compariſon) the molt per- 
te Form perhaps, This only excepted, of an old S Ctum. And though it 


belongs not to Rome itſelf, but to one of their Municipia, It has not the 


leaſt Deviation, in Manner and Form, from the public Inſtruments or 
S. Cta of the great Metropolis. | 


I. ARRVNTIO STELLA C8 
L. IVLIO MARINO. 7 


ED XIII. K. NOV. 
M ? ACILIVS PLACIDVS L. PETRONIVS FRONTO 


NIE VIR I. D. S. C. FERENTINI IN CVRIA AEDIS MER 1 

CVRI SCRIBVNDO ADFVERVNT Q. SEGIARNVS MAE 2 

CIANVS T. MVNNIVS NOMANLINVS enulii. 
QVOD VNIVERSI v. F. T. POMPONIVM BASSVMCLARIS | e 


SIMVM VARVM DEMANDATAM SIBI CVRAM AB 
INDVLGENTISSIMO IMP. CAESARE NERVA TRALANO 
AVGVSTO GERMANICO QVA AETENITATI ITALIAE 
SVAE PROSPEXIT SECVNDVM LIBERALITATEM ELVS 
Tra ORDINARE VT OMNIS AETAS CVRAE EIVS MERITO 
GRATIAS AGERE DEBEAT FVTVRVMQE VT TANTAE 


VIRTYT1S 


— 9 * 


576 S. C. MARCIAN UM. 
| VIRTVTIS VR AVXILIO SIT FVTVRVS MVNICIPIO 


*i. e. Quid NOSTROQ D. E. R. F. P. D. E. R. I. C.“ 

1 PLACERE CONSCRIPTIS LEG A TOS EX HOC ORDINE 

+ SI MITTI AD T. POMPONIVM BASSVM CLARISSI 
MVM VIRVM QVI AB EOIMPETRENT IN CLIEN 


'TELAM AMPIISSIMAE DOMVS SVAE MVNI 

CIPIVM NOSTRVM RECIPERE D:GNETVR 

PATRONVMQVE SE COOPTARI TABVLA 

HOSPITALL INC! SA HOC DECRETO IN DOMO 

SVA POSITA PERMIT TAT. CENSVERE. 
EGERVNT. LEGATI | 

A. CAECILIVS A. F. QVIRINALIS ET 
QVIRINALIS F. 


yy —4 : From a Copper Plate 1 in the Medicean Collection 55 
tl. a- 


ſin. de Teſſeris 
Hoſpitaltatis. NOW from all that We have ſeen, from the Hiſtory of this great 


Gli Arronz11 
91 Zabarella. Tranſaction, and from the Reſolution of the Senate upon it, thus preſerv- 


pag. 23- ed to us in its original State, nothing can be more certain than this Con- 


Vrſin. A 
ry 7 HE cluſion, bi. 


noe That the Prohibition, or  Interdift i in this Decree lid not directl/ "Y a- 
gainſ/t the Profeſſion of” a Religion, conſidered as ſuch, nor any Meet- 


Gruter. 

CCLVI. 1. ings ubon that Account; but that the State only took the fair and rea- 
Gori In- 

ſcript. Antiq. / onable Meaſures to guard itſelf, and maintain the public Security. 


Flor. pag. 65. But the Aſſembly, which gave birth to this Decree, was the greateſt 
Alarm which could pofſibly happen cf that Nature. When not a Few, 
*Liv. XXXIX but, as it were, a People ©; when ſeveral Thouſands of the moſt profligate 
* Characters, aſſociated without Law, elandeſtinely, and, what finiſhed the 
horror of the Idea, by Night, the Government faw there was nothing, 


which they might not apprehend. 
The Bacchonalian Myſteries were ever of this unlucky Completion. 


. H. Tai: pe ; Voxlep, | 7 pl 1 Tpega, ,TEXE(S 3 5 
7 Eurip, A. Nuxa re . TEWVOTYT EXE TK0T0; * 


. Dualis commotis excita Jacris | 
T hyas, ubi audito ſtimulant Trieterica Baccho 
' Virg IV. Orgia, nocturnuſque vocat clamore Cithaeron ö. 
en. 301. 
„Od. | Nycteliumgae patrem, no&turnague Sacra precare ?, 
3 Non hac Trieterica vobis 
5 II. | Nox patrio de more venit. 
Theb. 661. 


* P. Haec vero Sara noctiu an interdiu facis? 
D. Noctu plerumęue. Tenebrae enim habent aliquid aug uſti. 


27 | They 
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They were upon this Account called Melia, and the Deity They see Heſych. 


worſhipped, as We have juſt now ſeen, an, Pater. There is a Y-NYKTE- 
remarkable Paſſage in Plutarch *: | 3 


Aid Toy peey OAuprivoy lego 2 Hedera] x Ire & Heae Abyuyow, Rom. penult. 
BTE OuEnow Ev Agęodirvs 100% Tis Rv KITTOY gion, 10 0 ds xz NYKTE- _. 
AIOIZ, wy T Tokag AA EKOTOYE CoaTHL, welgegiv. * | 


It is manifeſt, that, corrupt as the Place is, We can ſee the Sore; and 
We have an eaſy Method of healing it. IOIL therefore is nothing but the 
Termination of ſome Feſtival, correſponding to NYKTEAIOIE : and as 
We are aſſured, what Feſtival it was, I have no —_— in reſtoring the 
Bacclianalia, AIONYLEIOIE 9 x, NYK TEAIOIL eg. 
Something more of theſe e Servius upon che paſſage of Virgil 
lately cited, has this Gloſs: 


Nocturnus] Nocte e unde ipſa Sacra Nyctelia dicebantur, 
ſuae Pop. Rom. excluſit cauſa turpitudinis. 


The Hiſtorical Alluſion here is probably to our SCtum: But the Tur- 
pituds was not the only Motive for reſtraining theſe nocturnal Routs; 
| but more eſpecially the Danger ariſing from the Time of holding them. 
Of which the Romans were always apprehenſive, even to a great de- 
gree. eſides the Ingenuity of thoſe, Who have made Laws for Ro- 
make. and enacted under his Name,. 


NOCTVRNAS IN TEMPLO VIGILIAS NE HABENTO. 


(Be that as it may) We are ſatisfyed, that ſuch was the Attention of the 
Decemviri, as We had lately occaſion to obſerves, and of the Lex Gabis, Above, pag: 
nia alſo: of which perhaps no farther Account is come down to us, than 551. 
what have exhibited in that place, upon the Authority of Porcius Latrob. s gee below, 


From the Conſtitutions of His Country I queſtion not but Cicero“ pag. 584. 
caught it: 7 II. W 


NOCTVRNA MVLIERVM SACRIFICIA NE SVNTO. 
Who a little below * ſubjoyns the Juſtification of that Appointment: » g :;. 


Omnia nocturna, ne nos duriores forte videamur, in media Graecia 
Diagondas Thebanus lege perpetua ſuiſtulit. Novos vero Deos et in 
ais colendis nocturnas pervigilationes ic Aritophanes facetiſſimus 
Poeta Veteris Comoediae, vexat, ut apud eam Sabazius, et quidam 
alii Dit peregrini. judicati, e Civitate ejiciantur. 


— 


Han quidem ob rem Hedera et Olympits 1 arcctur, et neque Athenis in Junonis, neque 
T' is in Venerts facris ullus Hederae ſylveflri locus ei: Bacchanalibus, aliiſque id genus face . 
quorum major fars feragitur IN TEN EBRIS, adhibetur, _ 


4D Had. 


— Re" Rea, * * 
— r — 
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Had He ſtood in need of greater Authority, He 888 have Pleaded 
that of Age/laus: 


 Nilul etiam Agec/ilai facto ſapientius : * Stquidem cum adverſus Remp. 
Lacedaemoniorum conſpirationem ortam noctu comperi//et, leges 
Lycurgi continuo abrogavit, Lune de Indemnatis ſupplicium ſumi 


s Valer, Max. vetabant *. 


VIE. . 
AynTiAeos our e Angi ros ede, TOT & TT NION TAE 


» Aclian. XIV. NTK TOPP uro Ty Twv OyGoiwy eo 6ony ?.* 


27. 

I have ſome Scruples about theſe two Paſſages, from what I obſerve 
in P/utarch's Life of Age/ilaus, where it is ſaid, that He choſe that Time 
to puniſh in. For as He puniſhed againſt Law, it was not otherwiſe 
ſafe. So much at leaſt is certain from that Author. But then the 
other account 1s not indeed contradicted by him. 

Through all the Narration of this Event before us, as it is told by 
Livy, We find nothing making ſo deep an Impreſſion, as this gw 
(_onlideration : | 

Patres Pavor ingens cepit, quum publiconomine, ne e quid eae ks : 
Liv. xxxix. nes Coetuſgue nocturni ſraudis occultae aut periculi importarent *. 
14. | | 
Þ 14. ibid. - Quaeſtionem de Bacchanalibus, Sacriſque noctutnis“. 
15 8. Occultorum et nocturnorum antiftes Sacrorum . F or ſo ſome MSS. 5 

have it. 

+ ibid, Quum vinum animos et nox . 
8 13: Noctis licentia accefſerit *. 

The Dread, I ſay, of all Nightly Meetings was che conſtant manner 
of that Nation. They began with it, when they began to be a People, 
and they continued it down afterwards, whatever other Changes they 
underwent : ; 

Ob Ev 400: 719 Tap euro, euro! Jeelaguie 700 750 70, 2 io Jeopogs- 
gels, ” XogVEavTIAO Es, 2* , & (Caryeiac, N TS ETCONTES, 
1 ATATANNYXIAZMOTE EN IEPOI& ANAPNN TN TT - 
6 Dionyſ. NAIEIN *, „ 
i. I. 19. 
7 fol. Foul. V. | Qu Sacra impia nocturnave —  fecerint, 1 curaverint, aut 
Recept. Sent. cruci ſu We, aut beſtiis ee . 
23. | | | 
Add. I. 8. et 7. ; 6 3 
Cod, Theod. | | 


de Pagan. Sa- . ſilaus ſuaſit, ut indie cauſa predderent cos gui ſub impraſſis wnem Fhubanerin 0 coitionem 
crif, et emp. nou tecerant. | 
+ Nem» apud ills videre pott, moribus licet hadie corruptis, mentes deo agitalas, non furan 
Corybantiacos, non Agyrtarum praeſtigias, non Bacchationes, et myſleria abdita, non denique 
pervigili a Virorum cum Feminis in templis et delubris. . F 
An 
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And we find the puniſhments inflicted upon the primitive Chriſtians 
pretty much reſemble the Penalty here recorded by Paulus. 

I have dwelt the longer upon theſe Reflections, in order to anſweradif- 
ficulty which I had in View, and which is relative to the Subject before us. 

It may be aſked, in that almoſt univerſal Licence or Toleration, which 
the Ancients, the Romans particularly, extended to the Profeſſors of all 


Religions whatſoever (provided the public Peace was not interrupted 


or endangered by the indulgence) why the Chriſtian Profeſſion alone, 


which might have expected a fairer Treatment, ſeems to ftand excluded, 


and frequently felt the Severity of the bittere/t Perſecution ? 
My Reader will grant the Fact: and 1 come now to account for it. 


It is not true, that the primitive Chriſtians held their Aſſemblies in the 


Night time, to avoid the Interruptions of the Civil Power: but the Con- 
verſe of that Propoſition is true in the utmoſt Latitude, v that they 


met with Moleſtations from that Quarter, becauſe their Ajjomblies were 


nocturnal. From ſome paſſages of Scripture, not well underitood*, They 
were ready to believe, that the ſecond Advent, which they fo ardently 
expected, would happen in the Night-Seaſon : and their perpetual /7- 
gils at the Tombs of Saints and Martyrs are to be met with in all the 


S 1. Theft, V. 
. 8 
2. Pet. III. 10. 


Writers of Ecclefiaſtical Antiquity. It is upon this principle, that They 


have been called Latebroſa et luciſfuga Natis“. And a little below in the 
fame Author, We find the words, Næſcio an falſa, certe occultis ac noctur- 
nis ſacris oppoſita Suſpicio. A jealous Government therefore, and a 
Stranger to the true Principles of that Profeſſion, was natura ly open 


6 See Minuc. 
Felix. c. VIII. 
7 c. IX. 


to ſuch Impreſſions: and could not but exert that Caution and Atten- 


tion, which the Practice of their Country ſo warmly recommended. 
Theſe Suſpicions were conſiderably enflamed by, what paſſed with the 
Pagan Governors for a certain ſign of Conſpiracy, the Chriſtian Term 


Sacramentum, To meet by Night, and to b:nd themſelves by a Vow, was 


the very Obj ect of the Decree now under Conſideration. This may 
by g gathered from what Pliny writes to the Emperor *. 


 Adjirmabant autem hanc jurje ſummum vel culpae ſuae, vel erroris, 
gd effent foliti ſtato die ante lucem convenre, carmenque Chriſto 
1a Deo dicere ſecum invicem « feque ſacramento no in ſcelus a- 


lined obJiringere, fed ne furta, ne latrocinia, ne adulteria cam- 


V.. Ferent. 


And now can any one doubt, that the Conſiderations, I mentioned, 
were thoſe which gave an Edge to the Roman Perſecutions? The Pro- 
feſſors of Chriſtianity had no reaſon to be apprehenſive of any Severities 
upon che Score of Religion, any more than the Profeſſors of any other 
Set or Religion beſides. Antiquity, init public Capacity, wasgenerally 
(I will not indeed ſay univerſally) very indulgent to all who diflented 
fromthe . 88 Perſecution for Difference in Belief alone 

4D 2 owes 


7X. Epiſt. 97. 
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owes its ts Nativity to more modern Ages: and Spain was its Country; 
where Priſcillian, by ſome, is held to be the firit Sufferer for mere Opi- 
nion. Byn#erſhoek, in his Diſſertation upon this S. Crum, is well worth 
conſulting for farther Satisfaction, upon the Article of ancient Tolera- 
tion: and what I here offer, is only the Gleanings after a great Maſter. 
A. Cap. The State of Athens had no Scruple upon this head. St. Paul- re- 
FE, marks their fondneſs for adopting almoſt all kind of Worſhip; and a 
Co-temporary Writer with St. Paul has this remarkable Expreſſion, 


Vlique nofira Regis [by ſome ſuppoſed to be Athens] tam praeſen- 


tibus roo eft numinibus, ut facilius paſis Deum, quam Hominem, 
3 Petronius muentre ' | | | 


Arbiter, Cap. 
XVII. And . when it is ſaid of 1 


| Athenienſes Socratem damnaverunt, quod novam Religinem mtro- 
Vale. Max. Aucere videbatur 4, | 
The Caſe is not fairly put. N od his very [ndiQtment, as ſome have 
recorded it, is imperfect : | | * 
Ade Durga rue, 99 peer 7 TAG alt — 2 vlg, rege E R, 
SH eonyeuevo; * 
Every One, that knows the Hiſtory of thoſe Times, i is ſenſible that | 
Socrates ſuffered rather upon the Score of Politics than Religion. He 
was too deep.in a particular Adminiſtration of Government, to be par- 
doned by the Oppoſite Party, when They came into Power, notwith- 
ſtanding their famous Act of Grace: and Tertullian moreover in his 
e. 46. add Apology *, compleats the Charge in the following Paſſage : 
-ovr 51 Lego partem Sententiae Atticae in Socrateme COR RV. PTOR ADO- 
LESCENTIAE PRONVNCIATFR. 

I muſt not deny, but that there are ſome paſſages in the Old Writers, 
which look as if the Athenians were not of that tolerant Sp! rit, nor 
that Tenderneſs of Character, in which I repreſent them : 

Exeivo lac erer, OWE funden Ave 1 v mregiuy Xa] chi, 2 4 9 
Tay vouComerwy oe alt * 


Iſocrat. 
Areopag. | 

Ag Neu on my. 7870 Wag ad roi [{c. Athenienſi bus] Kerwnuuo Ky Tipetopict 
7 Joſeph. c. KOT 7 Zevov ET HY OVT WV Hees agi ddr I 


n — K — 


Apion. II. 37. | | | | 


* * 


* Reus eff Socrates, quod pro Diis nin habet, quos habet G alios autem peregrinos Des 


iatrodicere conatur. 
+ liud ſolummodo cavebant, ut neque de patrits ritibus quidquam immutarent, neque praeter re- 


ceptos quidguam adjicerent, 
+ Id erat apud eos legibus cater ebene: et Mors Poena erat canſti tuta 11s 15 novum Deum in- 


trod ucebaut. 
| But 
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But it is certain, that theſe Paitages, (together with many, which 
have been brought from other Writers in regard to the Roman Con- 
duct *) are not fairly urged. There is a great Difference between in- * Cic. IT. de 
 troducing a pu#/ic Worlthip, and conniving at a private one: between Li & "196 
20. 
Eſtabliſbing and Tolerating. Dionyſius Halic.? informs us, that in the IV. 30. 
early Ages of Rome, there was a great Variety of Profeſſions, but very e 
Spartian in 


ſew eſtabliſhed by legal Authority: _ Hadrian. 


| / #5 Tertullian. 
Kaireo e 2 7 0 SAU £bvwv, gc IIOAAH ANATKH Apolog. c. 6. 


YEBEIN TOTY HATPIOT DL SEOT& TOIL OIKOGEN NOMI- II. 19. 
MOI, vdevoc eig Fu eAmAule r Cevuco W n Tok All- 
MOCLIAIL.* 


And thus are thoſe two Writers to be underſtood, viz. Iſocrates and 
Joſeplius, viz. That the Introduction or Eſtabliſhment of any New Form 
ot Worſhip upon private Authority, and without the Concurrence of the 
Senate, was penal. And the Latter himſelf tells You, almoſt in the 
ſame place, that it was a common and ordinary practice, to prefer a Bill, 
and incorporate the new Deity by a public Vote. And indeed, if that 
had not been a common Practice at Athens, They could never have 
come by that great Stock of Divinities, which they are repreſented to 
have entertained. So fond were They of them, that They erected an 
Altar to One, whom they had not the leaſt knowledge of, and had not 
ſo much as even heard of his Name. 
In Rome, as it has been already obſerved, every thing was directed to 
the ſingle Conſideration of the Public Peace. Thus the chRISTIANsõ, 
for the Reaſons which I juſt now ſubmitted to my Readers, and from a 
Miſ-apprehenſion of their Religious Principles, were under almoſt a 
perpetual Perſecution. The 1Ews, when They could ingratiate them- 
{elves at Court, and repreſent their Nation as tractable and peaceable, 
lived upon good Terms with their Maſters': At other Times, when the Philo Le- 
Cry of Turbulence and Sedition was out againſt them, They felt ſome PLE 
Severities*. Laſtly, the AEG YPTIANS who had a very peculiar Caſt F. II. * 
of Religion, ſufficiently ſhaded with Nonſenſe, were, with a grave and 569. ſeqq. 


ſenſible People, rather the Object of Contempt than Sey erity. There _ =» 
is a remarkable Paſſage concerning Auguſtus, js: 66M 
| Sueton. Tib. 


Peregrinarum Cerimoniarum, /icut veteres ac pracceptas reveren- 1 36. 
71ſfime coluit, ita ceteras contemptui habuit. Namgue Athenis ini- C. 1 9: f. 
tiatus, cum poſtea Romae pro tribunal; de privilegio Sacerdotum = 
 Atticae Cereris cognoſceret, et quaedam Jer Propenerentur, di- 


— 


*. Lictt innumera- Canter i in urbem venerint, quibus omnino neceſſe eſt colete Jeos patrios 
ritu domeſtico, nulla tamen peregrina Sacra hacc Civitas eft aemulata, ita ut publice ſint re- 


vgs. 


3 


—— — 
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miſſo Concilio, et corona circumſtantium, folus audiit di W A. 
contra non modo in peragranda Aegypto paulum deflectere ad vi- 
ſendum Apin ſuperſedit : ſed et Caium nepotem, quod Judacam 
3 Sueton. praetervehens apud Hiergſolpmam non ſupplicaſſot, laudavit >, 


+ LL. 16. So We read in Dion Coffus * alſo, that when He was preſſed by the 
People of that Country, to pay his Addreſſes to their Deity, fs his 


Anſwer was memorable, 


Oed, AN Bys Bug, oe eib. 
His Practice had been to worſbip Gods, not Oxen. 


Let me add an Obſervation or two upon the Article of the Acgyptian 
Superſtition, together with the Roman Neglect of it, and 1 cloſe this 


Subject and this Book together. 8 
It has been remarked by many of the Ancients, that They were of all 


Nations the moſt intractable, and diſpoſed to Mutiny, 
Sunt Aegyptii Viri ventęſi, furibundi, jactantes, rin, atque ade 


vant, liberi, novarum rerum uſque ad cantilenas publicas cupientes— 


Vopiſcus in Genus hominum, ſeditigſiſſimum, vaniſſumum, injuriofſſimunm 5. 
Saturnin, init, 

e Curtius IV. Aegyptii, vana Gent, et novandis quam gerendis rebus aptior e. 

5 Qua ſuopte motu, et ubi cauſae non nk ns crebris a a- 
7 Ammian. gitatur et turbulentis . 


Marcellin. 
XXII. II. The ſame Character is conſtantly givenof them; by DimCaſfus), Phi, 


AX 5B, n, Pliny', Trebellius Pollio*, and many other Writers, both 
9 Adv. Flacc, 

pag. 519 et Prophane and Eccleſiaſtical. 

521. et de It was upon this Principle therefore, that the Emperore had 3 


—4 me a watchful Eye over this Province, and looking upon it as a great Nur- 
ſery of Rebellion, never truſted an N Genius among them. 


1 , 
15 = + $6 one of my Authors juſt now cited *: 
5 1 
25 5 Sa furninus oriundus fait Gallis, ex gente liominum inquiet; ima ma eg 
3 Vopiſcus evida ſemper vel faciendi principis vel iniperii. Huic — Aurelianus 
be. [itis Orientalis ducatum dedit, ſapienter praecipiens ne unguam 
Aegyptum videret. Cogitabat enim, quantum videmus, vir pruden- 
tl/mus, Gallorum naturam 7 et verevatur, ne, ſi perturbidam civi- 
tatem vidiſſit, quo eum natura ducebat, ſocietate quoque hominun 
duceretur. Surt enim Aegyptii Viri venteſi, and ſo on as above. 
Jod vero Alexandriam propter immenſam et repentinam te mem, in- 
1 FO fire Je adifſet G ermanicus], queſtus eſt, [Tiberius] 7 77 Senatu“. 
Tiber. $52. 


It was upon this Principle alſo, that the Province of Aegypt was ever 


under a different Kind of Adminiſtration from all Vier Provinces 1 in the 
| Ro- 
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Roman Empire: not governed by a Proconſul 3, or a Propraetor, but by 
a peculiar Officer, called Pragfeclus Auguſtalis, who governed indeed ad 
frmilitudinem Procoenſults*, but with confiderably leſs Authority. He had, 
under him an Officer, for the Adminiſtration of Juſtice, called Furi— 
dicus; an Eſcheator for the Sovereign; and his Retinue was made up 
of tis Houſhold, the Freed Men, and Dependants of Cae/ar. See this 
very expreſily related by Straboꝰ, Dion Caſſius, and Tacitus“. And 
I find in Dion Caſſiuss, the Office once ſet ſo low, as to be aſſigned to 
a Libertus of the Emperor. 
This Caution was in ſome meaſure the Caution of Alexander before: 
For which Appian is quoted. | 


Pos. dort. Dag puoode Hab reg & EV Qunca] L Alyuzror 2 
An. 675 Toy PLC Buys £714 rode £ EXTEUTEW UT %gXav Muira, 4 9 
T Wy £5 Tg; ITT TOC Eurrehgvror,® 


See more of this Officer in — eee Gaudentius „ Calvin, 
e 8 | 
| PRO SALVTE 
TI. CLAVDI. CAESARIS. AVG, GERMANICI. PONT. MAX. TRIB. POT. VII. COS. IIII 
IMP. XV. P. P. CENSORIS LIBERORVMQVE | 

EX VOTO SVSCEPTO C. IVLIVS SEX. F. COR. POSTVMVS PRAEF. AEGYPTI 
TI. CLAVDI. CAESARIS. AVG. GERMANICI. EX AVRI. P. XVI.“ 


It was upon this Principle laſtly (and what Inow remark was my chief 
and primary View in theſe Obſervations) that in order to manage this 
untractable and ſeditious Nation with more eaſe and ſecurity, it was 
the ſtanding Maxim of their own Governors, and of the Romans after 
them, to ſupport and encourage that Variety of Religious Worſhip, for 
which Aegypt ſtands ſo remarkably diſtinguiſhed, and which has given 
occaſion to one of the fineſt Satyrs in Juvenal. 


Crocodilon adorat 
Pars haec la pavet ſaturam ſerpentibis Jin“. 


4 ſay this blind and ſuperſtitious Zeal cut them out work ſufficient, 
without quarrelling with their Maſters. They had but little Reliſh for 
Politics of State, who were ſo much taken up with a Holy War, that 
was brought home to their own Doors : 


Ardet adhuc Ombos et Tentyra. Sumirus utringue 
Inde furor vulgo, quod numina vicinorum 
_ Odit uterque locus : cum ſolos credat habend's 


= — Nr We colit ?, 


— *— 
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Pag. 397. 
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* Romani videntur 0 Alexandro edi 1 probe ſervare, et neminem Senatorem Aegypti 
5 Procfectum mittere, verum e Cenſu Equeſtri, 
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3 Trebellius 
Pollio in Ae. 
miliano. 
. 17. 
unte. 
5 See the 
Notes ad C. 
Lib. I. Tit 37. 
DE OFFIC1H"» 
PRAEFRCTI 
AVGVSTALTS, 
5 See D. Lib. 
J. Tit. 305 


7 lib. XVII. 


CLE» 

9 II. Annal. 
A 
LVIII. 19. 
Sep 
3 I. Juridic, 
Expoſit. 8. 
apud Otton. 
Thef. J. R. 
Tom. III. 


* Lexic. Ju- 


FECTVS AE- 
GYPTI., 


5 II, Inſcripte 
26, not. 


© Grater, 
CXIIL. 1 


7 Diodor, Sic. 
1. 89. 


s XV. Sat. 2. 


a 


1 
ö - 
N 
ö 
| 
j 
q 


584 8. C. MARCIANVM. 


9 XLII. 34 80 Dim Caſſius, | 
 Opnoxevuot TE vag woda, TepioTorale edges, 2 woniuve LET u- 
Ta 3% ¹ , dre u Kal er, GANG 9 6% TE we/]ujare d- 
T0 rie TW, ig !!. | 
Thus We find a Variety of Worſhip, very y artfully opted, not 
ſuppreſſed: and the Aegyptian Superſtiton rather an Engine of State 
in the hands of the Sovereigns, than the Object of their Fears, or their 
Reſentments. It found a Way to Rome NIP: and e from the 
* Lucan, Poet theſe Words, | 


m_— Nos in Templa tuam Romana recipimus Im, 
Semides/que Canes, et fiſtra jubentia luftus, 
Et quem Tu plangens hominem teſtaris Ofirm. 


However be it remembered, that I ſpeak not univerſally. There 
was a Time, when the Nonſenſe and Ridiculouſneſs of Aegyptian Rites 
wrought in the Romans, an Averſion at Fin which adminiſtred to 
their Suppreſſion. 


Serapidem, et idem, et Harpocratem, cum 72 Cynaceplh ah, Copitatis 
prohubitos inferre, id eft, curia Deorum pulſes, Piſo et Gabinius Coſe. 


non utique Chriſtiani, everſis etiam arts eorum, abdicaverunt, tur- 
z Tertullian. pium et ocigſarum ſuperſtitionum vitia colubentes*. 


1 produce this paſſage the rather, becauſe it may poſſibly ſettle ee 5 


Add Dion 


Caſſius XL. of a Law, which I obſerved above, to be but ſlightly recorded. It is 
$7: ALL 25, ' probable, I ſay, from the name of one of the Conſuls, and ſome reſem-. 


LIII. z. LIV. 

"a blance of Circumſtance, that Tertullian here alludes to the Operations of 
3 See pag. the LEX GABINIA. And whoever conſults the ſame Author [I. adv. Na- 
551. & 557* Zones 10. pag. 55. Edit. Rigalt.] will be apt to make that Concluſion. 


— — 


— 


* Super flitiofefime enim Mortalium varias res venerantur e ac, quia non una WA is eft religio, 
univerſts, [ed inter fe 1 7 mi in cultu  Deorum . bellis quaque us rei cauſa niutuis ſe 
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A. 


nf Al ſolvo. pag. 191. 

_ ABORIGINES, 2. 

- ABROGARE Legem. _ EE 

 AsnsoLuTE Law of Nature. 129. 143, 
"ot -- RS | 

4 231. 464. This Word miſap- 

prehended in the Digeſt. 464. 

AccvRs1vs. His Legendary Hiſtory of the 

„ ables. II. 


AcTiones Legis. 80. Legitimae et Ci- 


viles. 145. Directae & Vtiles. 93. 94. 


Civiles & Praetoriae. 219, Actio Re- 


rum Amotarum. 1 
Ap NA.. 314. 
ADMONITION, not Law. „ 


Apor rio, of Pontificial Cognizance. 74. 


Adoption, a General Name. 146. Stands 
both for Genus and Species. ibid. 
AkPDII IS. 216. Aedilitiae Actiones. ibid. 
Ake vr. The Peculiarity of that Pro- 
vince. 583. ſeq. The Aegyptian Super- 

ſtition deſpiſed by the Romans. 58 1. ſeq. 


Rather fomented for the Purpoſes of Go- 
vernment than perſecuted. 583. 


AEOLISM of the Roman Language. 411. 


Aras. Its Variery of Significations, when 


alone. 256. ſeq. Aetas Robuſta. 255. 
Perfecta. ibid. Imperfecta. 259. Major. 


255. Legitima. ibid. Pupillaris. 259. Prae- 


textata. ibid. Juſta. ibid. | 
Ayapic Aixn. ES | 291. 
AGE of Man. See AE TAS. How divi- 


ded by the Romans. 254. ſeq. It's Con- 


ſiderations in Law. ibid, 
Ayeoritioda;. How applied to NG. 166. 
AFFINITY, What to be underſtood by it. 


Ales. How applied to Niuege 166. 
ALAMANNICVs. 32. 
AlLB3VM Praetoris. | 214. 

ALC1BIADES. Miſtakes about him. 352. 

leq. 7 
ALFEN Vs. His Digeſts. | 21. 


ALPHABET (Roman) 42. ſeq o It's anci- 


| A Upon the Roman Billets, ſometimes. 
- ſtood for Autiguo, ſometimes for 


ent Simplicity. 562. Wanted Aſp' rates, 
567. And double Conſonants. 562. 
AMBULATORY Stories. | 
ANCILLA.. Partum Ancillae non eſſe in 
PFructu. How to be underſtood. 424. 


ANNALES Maximi. 78. 
ANNI Nubiles apud Romanos, 299. 
ANTECESSOR. = 38. 
AN TIqyo. 191. 
AmToygdp:o0a; vouey,. How it differs from 
Tpd peo bat. . 165. ſeq. 
Amounts. 352. 355. 
AToTo util. 352. 355. 


Amopzyzy, How applied to Ne. 160. 
APviElvs, a Paſſage in his Apology ex- 


plained. 432. 
ARCADIANS. The Romans of Arcadian 
Extraction. | 2. ſeq. 
ApoJog. 278. 


ARROGATION, of Pontificial Cognizance. 


7 4 

As. It's proper Signification, Uſe and Dif- 
tribution. 491. The Standard or In- 
tegral of ESTATES. 493. Applied alſo 
to INTEREST. 495. To LAND. 496. 
To other Things. ibid, 
As1a. It's three Senſes. 146. 
ASIARCHA. What kind of Officer. 147. 
ATHENIANs. Their Toleration. 580. ſeq. 


ATTRIBVTIVE Juſtice. 88, 
AvcToRITAS in Senatu. 205. ſeq. Sena- 

tis-Aucoritas, 209. 
AvevsTvs, The Imperial Title 36. 


AvsPICARI, How it ſignifies to begin. 29. 
AvsPIcATO. Ceremony of the Ancients 


in going upon Buſineſs. 29, 
B. : 

BACCHA=r, 33 005 

BAaccHANALIA. fro. nocturna. 576. 

Bacchanalia. i. e. the Meeting Houſes. 

564. 


BANIsHMENT (Voluntary) common with 
the Ancients in the Caſe of Caedes Invo- 
luntaria. | 7 "So 

BASILICA, or Greek Law. 23. 
4E 1 | BASTARDY. 
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INDEX 


BASTARDY. | 273. 
BENEFICENCTFe. | 85. 
BLASTARES Ons his ſmall Au- 

thority. | 16. 
Bona Vniverſitatis. 462. 


Bonarvm Poſſeſſio. 214. Aliud eſt eſſe 


in Bonis, aliud in Dominio. 478. 


BounDaARIEs, or Termini: Why en 
| 455. ſeq. 
BrvTts. Whether included in the Law 
of Nature. 111. ſeqq. Some ſurprizing 
Acts of Brutes in that reſpect. 113. How 
to be accounted for. 114. 115. 121. I hat 
the Brute Creation is not determined by 
the Law of Nature, the Sentiment of 


the beſt Philoſophers. 116, ſeqq. and 
Lawyers. 118. Why then put to death 


for Acts of Uncleanneſs, etc, 115. 
| C. 
C. i. e. Condemno. 192. 
Capvca, Eſcheatss _ 298. 518. 
CarsaR, the Imperial Title. 31. 
Cas AR (C. Julius). His Project of forming | 
2 Pandect of Roman Law. 14. 
_ Carvs. His Inſtitutes. | . 


CALCEI Lunati. 3. 
CALENDAR (Roman) under the Care of 


the Pontifices. 


| 19- 
CaALiGvLa. His Exploit. 172. His Cha- 


racter.. 433. 
CALISTRATVs, His Inſtitutes. 
CAPITE Cenſi. ite 
CAPITOL. See SATURN. 
CARMEN. A Form of Words.. 149. 
CARVILIVSs Ruga. 359. 
Caro. His Parſimony. 370. 
CAVERE, Cautor. 220, 
CAVILLART. | 222. 
CELIBACY Jiſcountenanced. 291. A. 


Cersvs. His Digeſts. 
CENSERE and. 5 how abe 
560. 


CENSOR. The Nature of his Office. 182. 
CENSORIAE Leges. 1 ibid. 
CERES. Legifera. | 451. ſeqq. 
CHARITY, Tur Roman CHARIT v. 
374. 
CHARONITAE. 432. 


CHRISTIANS (primitive) why perſecuted, 
579- 


CHRONOLOGY of Rome under the Care 


of the Pontifices. 


| 78. 
Cicero, His Syſtem of Law, in his 


Books. de Wee 66. His Project of 
forming a Pandect of Roman Law. 14. 


Cirix G. Method of Citing the Law- 


Books. 24. ſeq. And other Books, anci- 
ently. 2c. 
CIVIL LAW. See LAW. 
CiviTas. what. 133. ſeqq. Differs from 
Vrbs. 134. Civitas and Vrbs emphati- 
cally ſaid of Rome. ibid. The Legal 
Effects of that Pre-eminence. 135. 
Cr assic Authors, why ſo called. 188. 


CLASSICE.- | ibid. 
CI AssixG of the Peo _ of Rome by Ser- 


vius. 184. Thoſe Claſſes, whether Five 
or Six. 188. and why called either in- 
differently. ibid. 
Copex. It's proper Signification. 17. Co- 
dex Papyrianus. 16. Julij Pauli. 17. 
Gregorianus. ibid. Hermogenianus. ibid. 
Theodoſianus. ibid. Laſtly, Juftiniani 
Imp. 18. Repetitae Praelectionis, or Se- 
cond Edition. 22. It's Hiſtory. ibid. 


Manner of Citing it. . 
 CormPeTio. 280. 
Co NAI and Adgnati. 14. 
CoGNATIO. ibid. 
CoGnoscERE. To read. Like Aveyirdoxu 

of the Greeks. io in | 
COLLATERAL Line. 316. 
CoLLEOIA Licita. 567. ſaga. Ilicita 5hg. 

Privilegiata. 570. 
ComrT1a Calata. 188. G n. 183. 

Curiata. 18 3. 186. Tributa. 200 
CoMMERCE of” the Romans, an Eſſay upon 


it, by another Hand. 497 That Subject 


continuecd. 501. 
CommuNiTy, Poſitive and Negative. 185 
Community of Wives. 339. Commu- 
nio Ignis et Aquae in Nuptijs. 425. 
Communio Vds 462. 
ComevTATionN of Degrees. 330. Not 
eſſential to the Doctrine of n ; 


Marriages. ibid. and 337. 
Conxcvsina, i. e. Vice-Conjux. 273. 
Connicto. It's emphatical | . En 
CoNnNFARREATIO, 280. 
COoNIVGI VM ; 284. 
ConNnvBivM. ibid. 
CONSANGVNITY,. 314. 


CoNnsEcRATIONs, of Pontificial Fa 


Zance, 77. 
CoNSENT of Parties, The Neceſliq), 
Rules, &c. of it in Marriage: 300. ſeqq. 


Conſent of Parents. 285 | 
ConsoRTIVM. | 
CONSTITUTIONS (IMPERIAL) = | 
CoxnTAacGivM, Vox Media, 119. 
CoNTVBERNIVM. _ 7 2 2 
CoNVENTIO in Manum. 282. 


CoPPER, 


IN W 3 


Corrxx. Recording public Acts upon 


Copper. ; 574. 
8 1. e. Slaves. 392. 
CouNnsEL not Law 44. 
CowARDICE, whether puniſhable in Civil 
States. = | 61. 
CvLiea Lata, Levis, &c. | 174. 
 CuRATE, from whence derived. 187. 


_ Cuxtas. A Diviſion of the Roman Peo- 


ple. 183. 186. Of a Religious Nature. 


186. Whether from the Greek Kues. 186. 
 CvsTopets Tabularum. — 195 
CUSTOM. 241. Cuſtom and Preſcri- 
ption. 244. Similitude of ancient and 
modern Cuſtoms. 357. Many of ours 
founded in ſome Greek or Roman 


Practice; wiz. That of Saluting the 


Bride 
—— Firſt of Aprll 
Jury Creation of Doctors, ſomething 
like Manumiſſion 


357. 386. 399. 446. 447+ 


| | 3 | 

D. The old Termination of many Latin 
Words. | 3 OA 
DEA Stimula, Simila, or Semela. 551. ſeq. 
DEcemviki. See Lex XII. Tabb. 
 DeEcEnNAL1a Imperatorum. | 224. 
DEcRETA Principis. 229. 233. 
 Decvss1s, Decuſſatio, &c. | 


Leaving your Son a Shilling 


„ 
DEGREEs of Conſanguinity. 316. The 


Computation of Degrees, not the Rule 


of prohibited Marriages. 330. 337. 
Anuorrm. Slaves of the Public, 442. 
DEPoNTANI Senes. 192. 


DEROGARE ex Lege, i. e. Datrahere, par- 
tem tollere. | 3 
Dies Legitimi, Faſti & Nefafti. 80. 189. 
DictsTs. The Hiſtory of their Compi- 
lation. 18. ſeqq. The Helleniſms of 
that Book. 19. Some Circumſtances re- 
lating to the Florentine, or Piſan, MS. 
of it. ibid, Diviſions of it. 21. Manner 
of citing it. N 25. ſeq. 
Aixu Ayahlir. Odryapis. Kaxoyeapir, 291. 
ATTN. Aron si Lees. 352. Kaxw;tos. 


3 381. ſeqq. 
DiocLEs Peparethius. 4. 
DiRIMERE. Diremptio. Diribitores. 192, 
| : | N 

DisuRERISsON. 2386. 


DisPENSATION. What. 97. 98. None 
from Natural Law. 141. a Term of the 
Canoniſts. 98. Diſpenſations, Perſonal 
and Legal, Ordinary and e 
Ae Fo | ibid. 


Starving the 


&C. &c. 302. 310. 
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DisPENSATOR, Oixorches, an Officer of 
Conſideration in great Families. 420. 
Alluded to by St. Luke XII. 42. ibid. 


DissvApzRE Legem. 190. 
 Divis1ons of the Pandect. 21. 
DivisoREs. | 192. 


Divokck. 348. ſeqq. Divorces very rare 
with the Romans of the firſt Ages. 359. 
Very frequent afterwards. ibid. ſeqq. Di- 

vortium bona gratia. 362. Divortium 


& Repudium. 349. 
Dol us Bonus & Malus. 118. ſeqq. 
Douipycrro. 277. 
DouiNA de V xore. | 283. 


Dominium, wherein it properly conſiſts. 
476. How it differs from Proprietas. 
ibid. Eminens & Vulgare. 463. 478. 
Eminens, its Effects. ibid. Plenum & 
minus Plenum. 488. Directum & V- 
tile. ibid. Quiritarium & Bonitarium. 


ibid. 


Dox AT IO. 536. Donatio mortis cauſa. 


ibid. 


AtA@y day, What underſtood by it. 440. 


Dvopecim, i.e, The XII. Tables. 551. 


Dveonpai. | 39. 


E. 

Epicr, at firſt no more than Proclama- 
tion. 228. Perpetual Edict. 14. ſeqq. 
214. ſeq. Edictum Tranſlatitium. 214. 

EDICTA. A Branch of Roman Law. 
229. Aedilium. 215. ſeq. Perpetua. 12. 
PRAETORVM. 210. Principis, pro- 


prie dicta. 229, 233. 
EpicrALEs. 39. 
EDucarT1oN. | 289. 
Fog and Hg. | 243. 
Er & in Eum. Do Lego. Pactum Con- 

ventum, &c. 240. 
Elias. How applied to Noyes. 166. 
EMprio Vxorum, 280. ſeq. 
EpIsToTA & Subſeriptio. A483: 
EP1sTOLAE Principis. | 229. 


EQUITY. go. Defined. 93. A Branch 
of Jus Scriptum, and yet how oppoſed to 
it. 90. ſeq. A Supplement of a defective 
Law. 92. Confiſts in extending or te- 
ſtraining the written Law. ibid. Applied 
to Ads of Severity, as well as Mercy. 
96. How it differs from Diſpenſation. 


97. Not the Buſineſs of the ordinary 


Judge. 95. To whom it belongs? 96. 


F peg. EpFog. Servus. 411. 
ERROR in Matrimonio contrahendo. 303 
EsCHEATS. Caduca. 518. 
ETRVRIA. 
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ETYmoLocy of the Stoics and Civilians, 


68. ſeqq. © 
EvenEmismMvs of Languages. 467. 
ExcHANGE of Property, or the Founda- 

tion of Trade. . 

ExcoxsvIE. Exquaeſtore. Promagiſtratu. 

Proconſule. | 38. 563. 

ExPLETIVE Juſtice. 88. 

ExRoGARE legem. 155. 
F. 


Facixvs. Vox Media. 119 


19. 

Familia. It's proper Uſe and Significa- 
tion. | 443. 
Famit.y-Religions among the Romans. 75. 
FATHER (BOWER OF THE ) 364. 
Father and Son, one Perſon in the Con- 
fideration of the Civil Law. 394. Fa- 
ther. His Duty in the Education of his 
Son. 383. ſeqq. How the Neglect of it 
puniſhed among the Athenians. 382. 


34+ 
FesTvM Stultorum. 1 | | 
FesTvs. To be read with Caution, 178. 


Fips. Vox Media. 119. 


FiLIAIL. Piety, or Affection. How a natu- 


ral Duty. 367. 372. That Principle, 
8 not viſible, nor wanted, in the 


rute Creation, 368. What is to be 


thought of it, when it is ſometimes 
found there, 367. ſeqq. It's Uſe in ſup- 
porting the old Age of Parents. 372. 
374. Enforced by the Athenian Law. 380. 


FLAMMEVM. 276. 
 Fravil Sacerdotes. N 32. 
FEEA V Vs. | ibid. 

Fr.oRENTINE, or Piſan, MS. of the 

PandeQ. } -- 2249; fe. 

FrLoRENTINYs. His Inſtitutes. "x; 


Forms, Formularys (Roman) 28. do. 
ſeq. 363. Of enacting Laws. 188. Of 
Wills. +" © 

FRANCICYS, 33- 

FrATRES Catanenſes. . 

Fux EkRALSs, &c. of Pontificial Cognizance. 


FVR TVM. 465. How a Breach of the the 
of Nature. ibid. Defined. 446. It's 
Etymology. ibid. It's Puniſhment con- 
ſidered. 468. Difference between the 
Day—and.the Night—Thief, ibid, 


| G. 
G. When admitted into the Roman Alpha- 
bet. | | 557. 
Tauegs. Feſtum Nuptlale. 274. 


Gertivs. His miſtake, 293. His little 


Authority. „ 
GERMANICVS. | foo 
GEN Vs pro Specie. Some remarkable 22 


ſtances of it in the Law Books, and elſe- 
where. „ 145. ſeqq. 
GivꝝN in Marriage, 250. 306. 
Tpdpcobar viporand A ενον,“i I heir ma- 
terial Difference. 165. ſeq. And both dif- 
fer from Tpdpety, which is tn publiſh Laws, 
even unwritten ones, as it is applied to 


Lycurgus. | 243. 
Garth: Vox Media. | 115. 
GRATITUDE. 85. 
HAnERe, Exe, for Dominion. 477. 
HADRIAN. His Services in the Roman 
Law. — 14. eq. 
HELLENIs Ms of the Digeſt, 1 


Heres. 385. Ex Aſſe. 492, Heredem 
eſſe, et Bona poſſidere. 


: | 214. 
Hinds, Homines Proprii, &c. of the Mo- 


derns. 2, 


438. 


. HR ED Servants, or Servitus Voluntaria. 


413: Known to the Ancients, as well 
as _y by Conqueſt. ibid. ſeg. 
HISTORY OF THE ROMAN LAW. 
1. ſeqq. Hiſtory of Rome. 78, under 
the Care of the Pontificial College. ibid. 


| | ſeq. 
HomER : The Alphabet he made Uſe of. 
$53. ſeqq. A conſtant Expreſſion of his 
conſidered and aſcertained, 449. ſeq. 
Homo. How it differs from Perſona. 248, 
Honor. Vox Media. > Ns 
HoNnoRARIUM. 210. 


 HuManrry. 85. The Want of it whe- 


ther puniſhable. 87, Humanity of Law. 
JT 3 159. 
HyroTHETICAL Law of Nature. 44 
144. ſeq. The ſame with the Law of 
Nature Negative. | 4601. 


I Tons and ſhort. 561. Tor EI. ibid. 
IpLenzss. Whether puniſhable. 61. Open 
to a public Proſecution at Athens. 508. 


Ie. | 439. 
IMPERARE. 223. Imperator. Its Variety 
of Significations. 30. feq. 
IMPERIAL CONSTITUTIONS. 223. 
IurfRIUuu Merum et Mixtum. „ 

INAUGURATION. what. | 29 


I. N. Q. Juſtis Nupftiis Quaeſitus. 271. 
INCEST. 315, ſeo Natural and Civil. ibid. 
| | | and 
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and 322. ſeqq. Inceſt inter Affines. 338. 


IncLyTvs. 35. 
I Arial... 258. 
Ix GR ATITU DE, whether puniſhable, 86. 
5 e 5 | ſeq. 
IXIVRTA. 49. 
IxIVS TVN. | ibid, 


IxscxirTioxs. Columnae Roſtratae Duil- 
lianae. 556. L. Scipionis Barbati. ibid. 

Heraclean, explained, 458. ſeq. One 
from Fabretti, how to be underſtood. 
InsTITUTES. 21. Hiſtory of their 4 
pilation. ibid. Manner of citing them. 24. 


IxNTERCED ERH Legi. | 190. 
INTERPRETATIO. _ CC 
 InvoLUNTARINESs of two Sorts. 174. 
ITaLvs. An ancient Law-giver. 2 


_ JoupicaTuRE (Domeſtic) of the Romans. 
Re 58. 403. 447. 
: | por His Digeſts. l s 4 
1vRISPRYVDENTIA. How defined. 66. An- 
tiqua. 15. Media. ibid. Nova. ibid. 

Ante-Iuſtinianta. wy 
Jorxy. Why denied the Uſe of Meat and 


Drink, till they agree in their Verdict. 


Ivs. See LAw. Derived from Inberda® 4 F 
Its many Senſes. 40—57. lus Conſti- 
tuens, et Conſtitutum. 40. ſeq. lus 
Conſtitutum applied either to Actions or 
Perſons. 41. In the former Caſe, coin- 
eides with Juſtum, or, may be called 
the Attribute of a Legal Action. ibid. 
and 49. In the other, it is a Moral 
Quality, annexed to a Perſon : or, what 
we underſtand by RIGHT. 50. Jus, or a 
Right conſequent to a particular Situation, 
comes to ſignify that Situation. 51. Si- 
gnifies the ſame with Neceflitudo. 54. 
Stands for the Placeof adminiſtring Juſtice, 
For the Celebration of Juſtice. ibid. 

The ſame with Juriſprudentia, or the 
Study of the Law. ibid. A Sentence 
of the ſudge, altho* an unjuſt one. 
6. Strict Law oppoſed to Equity. ibid. 
Relaxation of ſtrict Law, or Equity 
itſelf. ibid. Dominion, Power or Pro- 
perty, ibid. The Abuſe of Power. 
ibid. Preſcription, or long Practice. ibid. 
Something like Common Law oppoled to 

- Statute, 57. A General Worl-', of which 
written Law is a Species. ibid. Under- 
"ſtood of Human Law, as oppoſed to Di- 
vine. ibid, Ius and Facultas, how diſtin- 


euiſhed. 51. Difference between Tus 


and Lex. 42. Ius ſtrictum defined. 33. 


Ius differs from Admonition or Perſua- 
ſion. 44. Whether Permiſſion is com- 
patible with it. 47. Ius ad Rem. 53. 


ſeq. in Re. ibid, ad Agendum. ibid. 


Ad Obtinendum. - ibid, 
Ivs Faunorum. 2. Faeciale. 63. Hono- 
rarium. 210. Praetorium. 215. Senato- 
rium. 63. Ius III. Liberorum. 294. Irs 
Effects. ibid. Copied from the Lacedae- 
monians. ibid. The Favours of it ex- 
tended, | 298. 
Ivs Publicum & Privatum. How diſtin- 
guiſhed. 63. ſeqq. Ius Publicum. 58. 
ſeqq. The Objects of it. 26. lus Pri- 
vatum. ibid. fas Sacrum, a branch of 
the lus Publicum. 59. 63. 66. 
IVS NATVRAE. See LAW OF NA- 
TURE. lus Naturae in Brutes, rather 
the Vis Naturae. 120. ſeqq. Ius Naturae- 
Hominum. 129. Civitatum. ibid. IVS 


GENTIVM. 127. (See LAW OF NA- 


TIONS) has many Senſes. ibid. IVS 
CIVILE. Sce CIVIL LAW. lus Ci- 
vile, i. e. Romanum. 62. Reaſon of that 
Emphaſis. 135. ſeqq. Ius Civile, or Ro- 


immediate Uſe and Service. 137. ſeqq. 


Jus Civile Papirianum. 7. feq, Aelianum. 


81. Flavianum, ibid. 
Ivs datum ſceleri. A Paſſage in Lucan, 
explained. | 50. 
JUSTICE. 83. Corrective. 84, Exple- 


tive and Attributive. 87. ſeg. Univerſal 


and Particular, 88. ſeq. Commutative 
and Diſtributive. 88. ReQorial and Equa- 
torial. ibid. Moral and Political. ibid. 
JusTINian. His Merit and Services in the 
Roman Law. „ 
IVSTINIANFEI Novi. 39. 
IvsTvM, quoad Ius, non quoad Iuſtitiam. 


How to be underſtood. | 269. 
K. 

K. Its Uſe in the Roman Alphabet. 557. 

| eq. 

KauαοναHνii Jin. 291. 

Karoo. | 380. ſeqq. 

Kug19g- 250. 
= 


LAuzIix, a Critic without Remorſe. 354. 
LANGUAGE (Greek), Why wore extended 


than the Roman. 50. Why more du- 


rable 510. (Roman) Its Eoliſn. 411. 
Some Reflections upon that Language. 
511. ſcqq. Romans, their Zeal fer it. 

| 512 


LATA 


= 
* 
„ e ee eee eee eee, 


manum. Its Excellency, 136. ſeqq.. Its 


N D R K 


LaTA Culpa, etc. 174. 


Law. See los. 


PUBLIC AND PRIVATE. 58. ſeqq. 
Public preferable to Private, 61. 176. 
Private and Common. 100. Particular 
and Univerſal. ibid, PONTIFICIAL 
OF THE ROMANS. 72. ſeqq. Con- 
nexion between the Civil and Pontificial 
Law of the Romans. 77. Law, how 


ned. lab. ſeg, Acids in ue If 


the Law of Nature. 101. 128, What 


LAW AND RIGHT. 40. ſeqq, Law 


L. 


it can be ſaid to Perſuade. 44. Law, | 


and Permiſſion. 47. ſeqq. 52. Connex- 
on between Law and Philoſophy, 66. 
Between Law and Contract. 154. Be- 
tween Law and Property. 451. ſeqq. 


with the Ancients. 103. 128. 


AW CIVIL or Poſitive. 132. It's many : 


Senſes. 145. Defined. 132. The Law 
of ſeparate States. ibid. Meer and 
Mixt. ibid, A Comment upon the 
Law of Nature. 133. How it can be 
ſaid to add to the Law of Nature. 138. 
ſeqq. 143. to deviate from it. 138. ſeqq. 
144. Poſitive Law, the fame with Private 
or Proper. 100. Not unfitly called the 
Morals of the State. 159. Laws Poſi- 


tive, their Effects one upon another. 169. 
Poſitive Law concerned in the private 


Between Law and War. 38. 86. 397. 


Difference between Law and Counſel. 
45. Law Perfect, conſiſts of two Parts, 
Precept and Commination. 171. Defe- 
ctive, either volente Legiſlatore, or no- 
lente, 92. Sanction of Law. 171. Law 
(Symbolical) of Pythagoras, Solon, and 
others of the Ancients. 46. An A- 
thenian one, ridiculous. 116. Laws with 
the Athenians, cited into Court, tried, 


condemned or acquitted, 165. Law with 


the Stoics, common to both Natures, 
| Human and Divine. 104. ſeqq. 
LAW, Natural and Inſtituted, or Natural 
and Civil. 99. 101. LAW OF NA- 
TURE. 99. ſeqq. Defined. 103. As 


DEFINED BY VLPIAN. 111. The 


Marks and Evidences of it. 104. ſeqq. 
Variance of Authors upon that head. 


Deportment of Individuals, 60. Puniſhes 

Idleneſs. 61. Extravagance. 60. And ſome 
Conſtitutions, Ingratitude and Cowardice, ' 
61. It's ſeveral Properties. 151. ſeqq. 
Whether a Species of Covenant and Con- 
tract. 151. Ought to be Public, Plain 
and Perſpicuous. 172. Poſſible, Reaſo- 
nable and Uſeful. 158. ſeqq. Univerſal. 
157. ſeqq. To be grounded upon ſome 

Fact. 155. 359. To ſpeak a general 
Language. 156. Cannot comprehend all 
Poſſible Caſes. 157. Operates naturally 
in Futura. 168. How it operates in Prae- 


| terita. 169. Confined to the Overt Act. 


ibid. Whether it conſiſts in the Con- 


ſent of Nations. 106. How different 


Nations diſagree in their Sentiments of it. 
107. It's proper Principle and Founda- 


tion. 108. ſeqq. The DiQate of Right 


Reaſon. 105. Whether common to Men 
and Brutes. 111. ſeqq. The Origin of 
that Notion. 114. The unguarded Ex- 
preſſions of the Ancients upon that head. 


ibid. Law of Nature, Preceptive or Per- 


miſſive. 144. Abſolute and Hypotheti- 
cal. 129. Hypothetical. 144. or, as it is, 
and may be, called, the Negative Law of 


173. How and where it puniſhes the 
Will without the Deed. ibid. and the 


| Deed without the Will. 174. How 
ſaid to be the Gift of God. 15 5 Poſt- 


tive Laws ought to be few in Number. 
172. Their Multiplicity, a bad Sym- 
ptom. | 1 ibid. 


Law (Roman) Theodoſian. 23. Of Ju- 


ſtinian. 18. Roman Law, derives its Me- 


taphors from the Camp. 38. Why em- 


phatically called Civil Law. 135. Heredi- 


tary, in many Roman Families. 69. Laws 


Nature, 461. Law of Nature, Primary 


and Secondary, an in competent Diviſion. 


120. Law of Nature wants not to be en- 


forced. 142. Immut ble. How that is to — 
LEGARE. 64. Legacy, what. 536. 


be undes ftood. 1:8. ſeqq. 143. Law of 
Nature and of Not'ons, why uſed pro- 


at Rome, propoſed by the Extraordinary 
Magiſtrate. 180. ſeq. By the Ordinary, as 
Conſul. 181. Praetor. ibid. Not by the 


Cenſor. 182. Why then ſome called 


Leges Cenſoriae. ibid. When paſſed, 
where depoſited, and why. 194. Single- 
named, if Praetorian, and double-named, 
Conſular. 182. Whether that was one 
DiſtinQion between Lex and Plebiſci- 
tum. | ibid, 


Lex. It's many Senſes. 147. ſeqq. Lex 


miſcuoufly by the Lawyers. 128. See | 


alſo 201. 


LAW OF NATIONS. 127. ſeqq. De- 


Naturae, the Phyſical Law of Nature. 
121. Lex, or Poſitive Law, defined. 149. 


r Ln, "On. 


N 
Legibus Solutus, ſaid of the Emperor. | 
140. How to be underſtood. ibid. And 
147. * Ferre. 9. Jubere, ibid. 


Suadere, Diſſuadere. 190. Rogare, Ab- 
rogare, etc. 155. Promalgare, 188. Legi 
intercedere. | 190 
LEX IN A. ROMAN SENSE, 177. ſeqq. 
How it differs from Plebiſcitum. 178. 
Lex Aebutia. 12. Another. 163. Amelia, 
181. Agraria. 190. Antonia. 181. Aqui- 
lia. 196... Ateria- Farpeia. ibid. Atinia. ibid. 
Caecilia-Didia. 163. Caſſia. 191. Cincia. 
148. 190. 196. Leges Corneliae. 12. 181. 
190. 433. Didia-Licinia. 189. Fal- 

cid a. 196: 520. Furia. 520. Gabinia. 
$51. 577. 584. Gabinia, Labellaria. 191. 
| Sicis 181. 196. Horatia. 199. Horten- 

ſia. 181. 199, Leges Juliae. 196. 294. 
298. Laetoria. 196. Eicinia. 163. 190. 

Maevia. 190. Manilia. 190. Maria. 192. 


Oppia. 190. Orchia. 45. 190. Papi- 


ria. 192. Petronia. 434. Pinaria. 181. 
Plautia, 190. Publilia. 199. Remmia. 
196. Satyra. 163. Saufeia. 190. Tho- 
ria. 458. Valeria. 213. Velleia. 196. 

Voconia. 48. 190. 196. 520. 
_ Lex XII. Tabularum. 8. ſeqq. I heir Hi- 
Kory. ibid. Emphatically called Lex, 


Läeges, &c. 12. 149, Why called Leges 


Decemvirales. 10. Leges Cenſoriae. What 
to be underſtood by them. 182. Regiae. 7. 
M./anilianae venalium vendendorum. 216: 
Oleae. ibid. Lex Auguſti. 238, Edicla- 
alis. 233. Imperii. 238. LEX RE- 


NM 


MacisTER Palatii. 37. Bacchanalium. 
| 570 lege 
MacisTRATES (Roman) Ordinary ard 
Extraordinary, 80. 
. MajesTas. 37. Maj ſtas Patria. 390. 
MALITIA. Vox Media, 119. 
MAxNxcIPTA. 414. 
MAN DATES. 


233. 
Maxumissi0n. 429. Whether alluded 
to, by St. Luke XII. 37. 431. Manu- 


miſſions Teſtamentary. 432. 
Manxvs. i. e. Authority. 6. 
MaRcELLvs. His Digeſts. 21. 
MARCIAx. His Inſtitutes.) ibid. 
MaARcIpOR. 444. 


MARRIAGE. 264. The Seminary of So- 
ciety. ibid. An artificial Immortality. 287. 
290. 366. The ſeveral Appeliatiens, by 
which the Ancients have diſtinguiſhed it. 
268. as, Matrimonium. ibid. Nuptiae.. 
273. Connubium. 284. Conjugium. ibid. 
Conſortium. ibid. Contubernium. 286. 
The ancient Ceremonies, attending the 


Celebration of it. 274—285. 305310 


A Species of Contract. 123. 265. 301. 
Not rightly apprehended by the Romans. 


265. Nor by the Canoniſts. ibid. Of 


Pontificial Cognizance. 76. Juris Civilis. 
Mixci. 265. Marriage of Brother and 
Siſter. 326. ſeqq. Of Collaterals. 321. 


Of Coulin-Germans. 329. ſeqq. Mar- : 


riages prohibited. 317. ſeqq. 


MaTrimonivm. 268. Dictum a Matre. 


- "GIA. 236, ſeqq. and | 15: Why. 270. How it differs from Nuptiae. 
LIRBEIII Supplices. 230. 232. 266. 268. ſeq. 284. 
S 85. MERETRICEs, for Locrites. 467. 


LIEBERI, in ſome Paſſages of the Law- 
Books, whether to be underſtood of Sons 
or Freemen, | N 414. 
LI EER TAS Juſta and minus Juſta. 431. 


LIBER TVS and Libertinus, how diſtin- 
- guithed. 429. ſeq, Liberti their Office. 


62. Condition. 430. Puniſhable for 
ngratitude, at Rome. ibid. and at A- 
5 | : 431. 
LigRI TENS. Libella. Stipendia.. Dupon- 


dius, &c. Their Uſes and Significaney. 


MoptsTinvs. His Pandects. 21. 


Money. Why called by the Greeks Xgj- 


dra, and Res by the Romans. 487. 
None Falſa, Diminuta, and Adulte— 
rina. 490. How puniſhed. idid. 

MoTHER, intitled not to Power over her 
Children, but Reverence 395. Spartan 
Mother, equal to a Roman Father, in 
public Spirit. 405. 
MURATORI. A foul Miſtake of his. 142. 
MvTAaRE. For the Contract of Bargain 


| | 488. and Sale. 483. 
Lines in Conſanguinity, Right, Oblique, | 
and Collateral. | „ N. | 
Lucan. A. Paſlage.in him explained. 50. | 
LVCIOR. 3 444. N. L. Non liquet. 192. 
LNA TI Calcei, | 3.  Names-(Reverentia!) of Uncle, &c. 325, 
LvPERCALIA., | ibid. NASCITYR1 or Spes Ventris, a 248. 
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1 N DE Xx: 


PATRIMON 1VM, what. 479. Didum a -- 


NATURAL Ade, not — * productive of 
Natural Law. 122. 
NATURAL Children. | 2.70. 
NaTURaL Law. Poſitive, or Negative, 
409. It's Obligation, where — 
I2 


NATURAL Obligations, and Obligations of 


Natural Right. 124. 
NaTURAL Reaſon, not always Natural 

Law. 123. ſeqq. 
NrECESSITVDO explained. 


$5 
NEGLIGENCE. How puniſhable, 174. ſeq. 


NozILEsõ. 179. 
NocTurRNAL Meetings, the Attention of 


all Governments. 577. ſeqq. 
Newer, Law, from ſuum cuique tribu- 
endo. | 82. 
NorTHri. . 271. 
NovELs. | 17. 22. 
Novi. 179. 
Nvma. His Laws. 3, 7. Whether aſlifled 

in them by Pythagoras. 3. ſeq. 


NvrriAk. (See MarRIMONIUM) 274. 
Whence derived 276. 278. Proper y, 
the Celebration of Marriage. 274. Nu- 
ptiae Secundae. 295. Impares. 299. 

NYCTELIVS, A Name of Bacchus. 576, ſeq. 


O. 
OarTns, of Pontificial Coghizance. 77. 


OBLIGARI naturaliter, et jure Naturae, 


124. Obligationes Legitimae et Civilis. 


145. Civiles et Practoriae, 214. 
OBNVNCIARE. 201, 
OrRoGaRE Legem. 155. 
ON ESsIMVS. Name of a Slave, 435. 
ORATIONES Principum. 227. 
OR BITASs, Poenac Orbitatis. 298. 
ORCINI, | 432. 
Ov IIIA. 193. 

_ Ocltyepis Jinn 291, 
, | 

PaPINIANISTAE. 0 

Par yYRIVSs IVSTUS. 16. 

PAN DEC ITS. 18. ſeqq. 


PaRENTS. Parentibus an Patriae. A Que- 
ſtion about the Priority of thoſe two 
Rights. 387. Parental Tenderneffes, 
thought to be greater, in the Animal, 
than in the Human, Species. 366. Why 
of longer Duration in the Human. 368. 


| ſeqq. 
PARENTFLAE ReſpeQus. „ 
PArER Patriae. 224. 


PATRICIANS, who. 179. ſeqq 


oe — - bee — ieeeoeactorreathtorthcht eo dm=— 


Patre, and why. - FO. 
PavLvs, His Inſtitutes. 21. His Code. 
17. His Sentences, 


22. 
PECVLATYS, how it differs from F urtum. | 


457» 


PECVLIVM. 396. Caſtrenſe. ibid. Paga- 
nicum, ibid, Quaſi-Caſtrenſe. 397. Pro- 


fectitium. ibid, Adventitium. ibid, 
PECVYNIA unde. 486. 
PENDERE poenas. The Propriety of the 

Expreſſion. 5 488. 
PERICVLVM. Vox Media. 119. 
PERMISS1ON, the Act of Law. 47. 


PERMUTATION. The Origin of Trade. 
482. Still viſible, 484. More Obſerva- 


Nel 144 | | 


tions upon it, 484. ſeqq. 
PERPETVVs. | BIS. -. 
PERSONA. Its Significations. 247: 
PERSONS. 247. 
PrRSVADERE. Vox Media. 119. Perſua- 

ſion nut Law. | 44. 
delia kor, Vox Media. | ; 119. 
$:vy er, How applied to NH. 166. 
PH1LoOSOPHY. Connexion between Philo- 

ſophy and Law. 66. 


Pavs1Cians. Their Servile State 9 


the Ancients, 
PIE TY. Why uſed for Filial Affection. 155 
ſeqq. The RoMAN PIETY. 374. The 


SICILIAN, | 375. 
Pius. 34. 
Pr Aro. His Syſtem of Law. 66. 


PLEBETANS, who. 179. ſeqq. 
PLEBISCITVM, 197. How it differs from 
Lex. 178, 


PLEBs. How it differs from Populus. 179. 


PLuRALitY of Huſbands. 142. 339. Of 


Wives. 9. ſeqq. 


33 
' PuuTarcn. His Zeal for Parallefifm. 404. 


Pogenas Pendere. The Propriety of the 


Expreſſion. 488. 
PoLYGAMV. 339. ſeqq. Sueceſſiva and Si- 
multanea. 339. 


Pomety. His Project of forming a 18 51 | 


dect of Roman Law. 
Pomron1ivus. His Enchiridion. 1. Vers 


faulty, 574. 
PoN T Es. 192. 


PoxTIFEX Maximus. Hiſtory of that Of- 


ficer. 82. Pontifices, Their Duty and 
Office. 78. PON TIFICIAL LAW OF 
THE ROMANS. 72. ſeqq. Like the 
Eccleſiaſtical Law ot the following Ages, 


PorvIIscIx vu. 178. 


178. ſeqq. 
POSITIVE, 


PoPvLys and Flebs. 


22 


1 N B 


Pos1Trvs Law, defined. 149. 
PossESION, what. 476. Bonae et Ma- 
lae Fidei Poſſeſſor. 478. 
POWER OF THE FATHER. 364. In 
what founded, 393. How it differs from 
that of Maſter. 391. Extended with the 


Romans to ſelling their Children. 397. 


"_ and expoſing them. 404. ſeq. To 
ife and Death. 402. Whether higher at 


Rome, than elſewhere, according to 


Juſtinian. 395. The Hiſtory of it thro? 
the Roman Law, | 389. ſeqq. 


PRAEPOSTERIT Aas. 542. 
PRAEROGATIVE Tribe. 191. Century. ibid. 


PRAE TOR. A general Name for a Magi- 
ſtrate. 210. The ſame as Imperator. ibid. 
Praetor Primus, Major, Maximus. 213. 
Practor inter Peregrinos. 211. Fiſcalis. 
212. Tutelaris. ibid. De Fidei-Com- 
miſs. ibid. PRAETORS' EDICTS. 
8 3 210. 

PRECES Imperatori Oblatae. 230. 
PRECIVM, or common Standard. 481. 


ſeqq. Eminens et Vulgare. 482. Emi- 


nens, it's Advantages over Permutation. 


5 | 4387. ſeqq. 
PRESCRIPTION, what. — 440 
PRINCExs. 224. 


PRIVA, i: e. Singula. | 234. 
PrivarTym et Occultum. How diſtin- 


guiſhed. 572. 
PRIVILEGES. EE 
 ProBaARE. Vox Media. 120. 
PROBATES of Wills, etc. whence of Ec- 

cleſiaſtical Cognizance, _ 531. 
PROCONSVL, oe 225. 
PROLETARII. 184. 

P ROLYTAE. | | 39. 
PROMVLGARE legen. 188. 


 PROOEMIVM © INSTITVTIONVVHH 


IMP. IVSTINIANI. | 26. 
PROPERTY. 448. ſeqq. 54. Conſidered 
more diſtinctly. 460. The Exchange of 


== 4779, leqq; 
PROPRIETAS. 476. 
PRoxIMIiTyY of Blood. B14: 
PRvDExTEs. 221. RESPONSA PRV- 


DENTUM. 


 PuBerTY. 259. 
PUBLIC AND PRIVATE LAW. 58. 


In what Senſe Private Law is ſometimes 
called Public Law. 2 Wk 


PyBLI1cvs. 62. Publicum et Sacrum. 59. 
PyERITIA. 8 259. 
PyrHACORAS and Numa. 3. ſeq. 


Fo. 
QyvapRans, It's Mark, 495. 


217. g 


QyAEs TOR. His Office. 228. 
Qyas1 - Poſſeſſio. Quaſi — Conjux, &c. 

| 67. ſeq. 
QyERELA Teftamenti inofficioh. : 521. 
QvINcVNx. It's Mak. 8 495. 
QyvINQVENNALE Studium Juris. 39 


QuoTATIon. Method of quoting Books an- 


_ ciently. 25. Uſual Method of quoting 


the Books of Civil Law. 24. 

| R. | 
R. for D. anciently. | 562, 
RAPE of the Sabines conſidered, 305, 309. 
RELATION. 314. 
REPEAL of Laws. 163. ſeqq. 


REPVDIVM. See DivoRCE. 


RES. 61. ſeq. 469. How diſtinguiſhed 


from Pecunia. 469. Diviſions of Res. ibid. 
Res Nullius. 470. Sacrae. ibid. and 
171. Religioſae. ibid. Sanctae. 471. 


Communes. ibid. Publicae. 472. Vniver- 


ſitatis. 473. Singulorum. ibid. Corporales, 
474. Incorporales. ibid. Mobiles. 475. 
Immobiles. ibid. Fungibiles. 476. Tangi- 
biles. | 474. 
RESscRIP TA Imperatoris. o. 


2 
REsPONDERE. 220. RESPONSA PR V- 
DENTVM. | 217. 


REx. An odious Word with the Romans. 


239. 


RIchr, what. 40. See Ivs. Rights, 
Perfect and Imperfect. 84. 86. Real and 


Perſonal. 53. 
Roc ARE legem. 155. Rogatio. 9. 10. 
Rogatores. 193. 


Romans. Their Civil Government ot a 
Military Caſt. 502. Contributed them- 
ſelves to the Univerſality, and Extent, 
of the Greek Language. 511. Some 


Reflections upon the Language of the R- 


mans. ibid, ſeqq. Wrote their Hiſtories 
in Greek. ibid. ſeqq. Their Regard for 
their own Language. 513. Aeoliſm of the 
Roman Language. 411. 


Roman, (or CIVIL) LAW. 132. Why 


the Roman Law emphatically called the 


Civil Law. 135. Stoiciſm of it. See 8ST: 


cisM. Roman Calendar, Chronology, 


2 Hiſtory, etc. See CALENDAR, CHR9- 


NOLOGY, etc. 


8. 


S8. Anciently for R. ; 
SABINES., The Scholars of the Lacedae- 
monians. 3. Rape of the Sabines. 305. 309. 


SAcERDO TES Flavii. 32. 
 Eukag, Edad. | 444» 
4 F SANCTION. 


} 
4 


I N D E X. 


SancTion of Law. 171. Why it eonſiſts 
rather in Commications than * 
| ibid. 
SAPIENTIA pro Juriſprudentia. 222. 
SATURN. His Temple in the Capitol, the 
Repoſitory of Things of Value. 194. 
The Bank of Rome. ibid. 
SATVRNALIA. 431. 460. From the Cretans. 


431. 
Saxons, From whence. 445. 
SCAEVA bona et mala. 119. 
SCISCERE., Scire, Scitum Plebis. 198, 


SECTAE ICtorum, Medicorum, Critico- 
rum. 222. 


SeLF-Defence. Improperly ranked by Flo- 


rentinus. D. 1. 1. 3. under the Article 
of Jus Gear. 102. 
SEMELA, Simila or Stimula Dea. 5571. ſeq. 
SENATVS CONSVLTVM. 204. Se- 
natus Conſulta and Decreta, 209, Senatus 
Conſulta of the ſecond Period. 226. SCta, 
by whom collected. 565. Remains of 


w_ ibid. ſeq. 575. Senatus Auctoritas. 


Auctoritas in Senatu. 205. ſeq. 
SENATVS CONSVLTVM MARCIA- 
NVM. 545. The Hiſtory of it. 547. 
The Event which occaſioned it. 549. 
ſeqq. It's Deſign and Tendency. 576. 
SCtum Calviſianum. 299. Pernicianum 
or Perſicianum. ibid. Silanianum. 227. 
Statilianum. ibid. Velleianum. 249. ſeq. 


— How to be underſtood, .D. 9. 1 
3. viz. of the Moral Senſe, 118. 
SEPARATIO a Menſa et Thoro. 349. 


SERvIus Tullius. His Laws. 
SERVITUDE. 407. See SLAVERY. Ser- 
vus, anne a Servando. 410. It's true 
Etymology. 411. Servus natura. ibid. 
ſeqq. Servitus Voluntaria et Invita. 
411. Vterina. See VERNA. Aliud eſt 
eſſe Servum, aliud in Servitute. 6. Ser- 
vitude differs from the Slavery of the 
Ancients. 409. It's Foundation, 410. 
SEVEN, a myſtic Number. 258. 
SEX, The different Conſideration of the 
Sexes in Law. 249. 
SEXTANS, It's Mark. 495» 
SLAVERY of four Kinds with the Anci- 
ents. 411. ſeqq. (Natural) What the 
Ancients meant by it. 417. It's Abfur- 
dity. ibid. ſeqq. 
414. It's Principles and Effects. 
jeqq. Slavery very early. 440. 
and when the Rigor of ancient oy 
abated. 433. Upon what Principles di 
continued by the Moderns. 430. ſeqq. 


ibid. 


Slavery by Conqueſt. 


How, 


TESTIMONIYM Mulierum. 


How it is affected by Chriſtianity. 433. 
ſeqq. Slave: The Word is derived from 
the Sclavonians. 441. Slaves: None by 
Nature. 408. Concluded by Natural 
Law. 409. Their Condition and Situa- 
tion under the Roman Law, exempli-- 
fied. 429. Ordinarii et Peculiares. 421. 
Vicarii. ibid. ſeqq. Their Appellations. 
3. ſeq. Deities. 445. Feſtivals. 446. 
Their incredible Number with the Cs | 
and Romans. 436. 
SocteTIEs, Equal or Unequal. 304. 
The Three Foundational Societies. 260. 


ſeqq. 

SOCRATES. Reaſon of his — 
. . 
SorRTEs Virgilianae. | 2 
SORTITIO. 190. 
SPARTAN Mother, 405. 
SPONSALIA. 302. - 


SpyRII. 271. 
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